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Sales — Partia I  Delivery — Abandonment 

Id  an  action  based  on  a  contract  for  the  sale  of  a  quantity  of  com,  a  por- 
tion thereof  only  having  been  delivered,  this  court  holds,  in  view  of  the  evi- 
dence, that  after  such  delivery  said  contract  was  abandoned  by  mutual 
consent,  and  declines  to  interfere  with  the  judgment  for  the  defendant. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfbed  Sample,  Judge,  presiding. 

Messrs.  C.  H.  Paysok  and  E.  W.  IIilsgheb,  for  appellant 

Messrs.  C.  F.  Smith  and  Morbis,  IIoopeb  &  Donovan,  for 
appellee. 

Lacet,  p.  J.  This  was  a  suit  by  appellant  against  appellee 
based  on  a  contract  for  the  sale  of  2,000  bushels  of  No.  3  corn 
claimed  by  the  former  to  have  been  sold  by  the  latter  to  him 
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at  a  stipulated  price  of  thirty  cents  per  bushel,  to  be  delivered 
the  20th  of  May,  1890,  the  contract  said  to  have  been  made 
on  the  8th  day  of  May,  1890.  On  this  contract  appellee  deliv- 
ered 857  bushels  of  corn  about  the  last  of  May,  which  was 
settled  for  between  the  parties.  The  appellant  claimed  tliat 
there  had  been  an  extension  of  time  for  the  delivery  of  the 
corn  for  an  indefinite  time,  but  the  corn  was  to  be  delivered 
whenever  the  appellee  desired  or  as  soon  as  he  could. 

The  balance  of  the  corn  was  never  delivered,  but  sold  by 
appellee  to  another  firm,  July  29,  1890.  The  market  ]>rice  at 
that  time  as  claimed  by  appellant  was  thirty-nine  cents  per 
bushel  for  No.  3  corn;  but  appellee  testifies  he  got  tliirty-two 
cents  per  bushel.  The  appellee  did  not  deny  the  sale  of  the 
com  on  the  trial,  but  insisted  and  so  testified,  that  after  deliv- 
ering the  857  bushels  of  corn  on  the  conti-act  the  contract  was 
annulled  and  abandoned  by  mutual  consent  between  them,  and 
they  settled  up  their  matters  in  full.  This  appellant  denied. 
It  is  insisted  that  the  verdict,  wliich  was  in  appellee's  favor, 
was  against  the  weight  of  the  evidence.  After  a  full  exam- 
ination of  the  evidence  we  are  fully  satisfied  that  the  jury 
were  warranted  in  finding  for  the  appellee  on  the  issue  of 
abandonment  of  the  contract,  as  it  would  no  doubt  hav«  been 
if  it  had  found  for  appellant.  The  testimony  of  appellee  was 
to  the  effect  that  there  was  an  abandonment,  and  that  of  appel- 
lant that  there  was  none,  and  neither  party  was  corroborated 
to  any  extent  on  that  issue,  so  the  jury  were  at  liberty  to  find 
either  way,  as  it  might  deem  the  evidence  of  the  one  or  the 
other  the  most  reliable. 

It  is  objected  that*  the  court  erred  in  instructing  the  jury 
that  the  burden  of  proof  was  on  appellant  to  show  the  exten- 
sion of  time  for  the  delivery  of  tlie  corn.  This,  as  is  admitted, 
was  only  an  incident,  and  made  but  little  or  no  difference  if 
the  contract  were  abandoned  by  mutual  consent.  We  think 
there  was  no  error  in  thus  instructing  the  jury,  as  this  was  the 
contention  and  theory  of  the  case  upon  which  appellant 
expressl}'  relied  for  recovery;  he  therefore  must  prove  it,  and 
show  the  modification  of  the  contract  as  asserted  by  him  in 
his  evidence  offered  by  himself.     It  is  feared  by  appellee's 
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conned,  that  inasmuch  as  the  instructions  of  the  court,  given 
orally  by  agreement,  failed  to  tell  the  jury  on  which  side  the 
burden  of  proof  was  as  to  abandonment,  the  jury  might  infer 
it  was  on  the  appellant  to  show  the  contract  was  not  ^aban- 
doned. We  think  there  is  no  substantial  ground  for  this 
complaint;  besides,  if  appellee  had  desired  any  such  instruction 
he  should  have  asked  the  court  to  give  it,  which  the  court  no 
doubi  would  have  done. 

We  see  no  error  in  the  record  and  the  judgment  is  there- 
fore afBrmed. 

Judgment  affirmed. 


William  Angus 

V. 

William   Foster. 


KegofiabU  Instt'umen  Is — Notes — Set-off— Practice, 

1.  Where  questions  of  fact  have  been  fairly  and  intelligibly  presented  to 
a  jury  and  no  improper  evidence*  admitted,  the  judgn^ent  will  not  be 
reversed  for  the  reason  alone,  that  a  wrong  conclusion  was  reached,  pro- 
vided there  was  evidence  introduced  to  support  the  verdict. 

2.  The  judgment  of  the  trial  court  will  not  be  reversed  on  the  ground  of 
being  against  the  evidence,  where  the  evidence  of  the  successful  party,  con- 
sidered by  itself,  is  clearly  sufficient  to  support  the  verdict 

3.  An  instruction  unwarranted  by  the  evidence  should  not  be  given. 

[Opinion  filed  December  7,  1891.] 

Appbal  from  the  County  Court  of  Will  County;  the  Hon. 
Bri^jamin  Olin,  Judge,  presiding. 

Messrs.  Flandebs  &  Shutts,  for  appellant 

Mr.  6i;oBO£  J.  Cowing,  for  appellee. 

Habker,  J.  This  suit  was  brought  by  appellant  on  two 
promissory  notes  executed  by  appellee  to  appellant. 
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Appellee  pleaded  non  assumpsit  and  set-oS.  On  the  trial 
the  notes  were  admitted  withoat  objection,  the  contiest  being 
npon  the  claim  of  set-oflF.  The  jury  returned  a  verdict  in 
favor  of  appellee  for  $1.83.  A  motion  for  new  trial  was  over- 
ruled, and  a  judgment  was  entered  upon  the  verdict 

In  the  spring  of  1882  appellee,  as  tenant,  took  possession  of 
appellant's  farm  for  a  term  of  five  years.  The  farm  was  at 
the  time  in  rather  bad  condition,  and  appellee's  claim  for  set- 
off was  for  hauling  building  material^  repairing  fences,  cutting 
hedges  and  tiling. 

We  see  no  error  of  the  trial  court  on  the  admission  of  evi- 
dence. There  was  a  sharp  conflict  between  the  testimony  of 
appellant  and  appellee.  The  record  shows  that  the  contro- 
verted questions  were  fairly  presented  to  the  jury.  It  is  a 
familiar  rule  of  law  announced  repeatedly  by  our  Supreme 
Court  and  this  court,  that  where  questions  of  fact  have  been 
fairly  and  intelligibly  presented  to  a  jury  and  no  improper 
evidence  admitted,  the  judgment  will  not  be  reversed  for  the 
reason  alone,  that  a  wrong  conclusion  was  reached,  provided 
there  was  evidence  in  the  case  to  support  the  verdict.  It  will 
not  suffice  for  the  record  to  show  that  the  evidence  largely 
preponderated  for  the  appellant. 

Before  the  jury  who  found  the  verdict  and  the  judge  who 
denied  the  new  trial  appeared  the  witnesses  in  person,  and 
their  opportunities  for  judging  of  the  credit  to  be  given  to 
their  testimony  were  vastly  superior  to  those  of  an  appellate 
court,  who  sit  in  review  of  the  case  with  the  testimony  tran- 
scribed from  the  notes  of  a  stenographer.  To  such  an  extent 
has  this  rule  been  carried,  that  our  Supreme  Court  and  this 
court  have  held  that  the  judgment  of  the  trial  court  will  not 
be  reversed  on  the  ground  of  being  against  the  evidence, 
where  the  evidence  of  the  successful  party,  considered  by 
itself,  is  clearly  suflicient  to  support  the  verdict.  Lewis  v. 
Lewis,  92  111.  237;  L  C.  K.  R  v.  Gillis,  68  111.  317;  Calvert 
V.  Carpenter,  96  111.  63;  Shevalier  et  al.  v.  Seager  et  al.,  121 
111.  564;  Peoria  Grape  Sugar  Company  v.  Frazier,  26  III. 
App.  60. 

The  testimony  of  appellee,  considered  by  itself,  was  amply 
sufficient  to  support  the  verdict  in  this  case. 
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The  tenth  instruction  given  on  behalf  of  appellee,  told  the 
jury  that  where  money  due  another  is  withheld  by  any  unrea- 
sonable and  vexatious  delay,  the  party  from  whom  the  money 
is  withheld  is  entitled  to  six  per  cent  interest.  While  the 
evidence  did  not  warrant  such  an  instruction,  it  is  apparent  the 
giving  of  it  was  not  harmful,  because  the  jury  allowed  no 
interest. 

The  judgment  should  not  be  disturbed  because  of  the  error 
in  giving  that  instruction. 

Judgment  affirmed* 


Thomas  B.  Garrison 

V. 

Maria  Barnes. 


Dogs — Injury  from  Bite  (^—Damages— Husband  and  Wife — Evidence. 

In  an  action  brought  to  recover  damages  for  injuries  arising  ont  of  the 
bite  of  a  dog,  this  court  holds  as  proper,  a  refusal  to  admit  in  evidence  testi- 
mony of  the  wife  of  one  of  the  defendants,  in  behalf  of  the  other,  that  the  fact 
that  she  occasionally  tied  up  and  watched  the  dog  did  not  make  her  the  agent 
of  her  husband,  and  declines  to  interfere  with  the  verdict  for  the  plaintiff. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Mr.  Georob  B.  Foster,  for  appellant 

Mesers.  "Wokthinoton,  Page  &  Brady,  for  appellee. 

The  owner  of  a  dog,  knowing  him  to  be  cross,  or  to  have 
bitten,  or  to  be  likely  to  bite,  unoffending  persons,  is  liable  in 
damages  for  injuries  caused  by  him.  Pickering  y.  Orange,  1 
Scam.  338;  Stumps  v.  Kelly,  22  111.  140;  Keightlinger  v.  Egan, 
65  111.  235;  Flansburg  v.  Basin,  8  111.  App.  631. 
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It  is  not  neceaeary  to  a  reoovery  that  the  evidence  ehall  show 
that  the  owner  of  the  dog  knew  that  the  dog  actually  had  bit- 
ten Bome  other  person,  in  order  to  make  him  liable. 

It  is  sufficient  if  the  evidence  shows  that  tlie  keeper  of  tlx) 
dog  knew  that  the  dog  had  shown  a  disposition  to  bite  or  attack 
others.  Kolb  v.  Klages,  27  111.  App.  631;  Flansburg  v,  B^sin, 
8  III.  App.  531;  Loomis  v.  Terry,  17  Wendell,  406;  Meibus  v. 
Dodge,  38  Wis.  300;  Eider  v.  White,  66  N.  Y.  64;  1  Addison 
on  Torts,  Sec.  290;  Wood  on  Nuisances,  Sec.  761. 

Knowledge  of  one  instance  of  biting  enough  to  charge  owner. 
Kittridge  v.  Elliott,  16  N.  H.  77;  Arnold  v.  Norton,  25  Conn. 
92;  Cockerham  v.  Nixon,  11  Iredell  (N.  C.)  269;  Graham  v. 
Payne,  122  Ind.  403;  Moynahan  v.  Wheeler,  117  N.  Y.  285. 

The  owner  or  keeper  of  lions,  tigers,  etc.,  is  conclusively 
presumed  to  have  notice  that  the  animals  are  vicious  and 
dangerous,  and  keeps  them  at  his  peril.  Moss  v.  Pardridge,  9 
111.  App.  490;  Jenkins  v.  Turner,  1  Lord  Raymond,  110; 
Buller's  Nisi  Prius,  77. 

The  owner  or  keeper  of  a  dog  known  to  him  to  be  vicious 
keeps  him  at  his  peril,  just  as  the  owner  of  a  lion  or  tiger 
would  keep  such  beasts.  The  only  difference  is,  that  in  the 
latter  case  it  is  not  necessary  to  prove  the  disposition  of  the 
brutes,  while  in  the  former  it  is  necessary.  Lyons  v.  Merrick, 
106  Mass.  71;  Lord  Hale,  Pleas  of  the  Crown,  Vol.  1,  p.  430; 
Kertschak  v.  Ludwig,  28  Wis.  430;  1  Am.  &  Eng.  Ency.  of 
Law,  581,  and  cases  cited. 

When  the  owner  has  knowledge  of  the  propensity  of  an 
animal  to  bite  or  Injure  persons,  it  is  not  a  question  of  negli- 
gence in  taking  care  of  him.  He  keeps  him  at  his  peril. 
Wood  on  Nuisances,  Sec.  759;  McCaskell  v.  Elliott,  6  Strob- 
liart  (S.  C.)  196;  Smith  v.  Pelah,  2  Strange,  1264;  May  v. 
Burditt,  9  Ad.  &  El.  (Q.  B.)  101;  Wilkison  v.  Panote,  32  Cal. 
102;  Partlow  v.  Ilaggarty,  36  Ind.  178;  Brown  v.  Carpenter, 
26  Vt  638;  Kelly  v.  Tilton,  2  Abb.  Ct  App.  N.  Y.  495; 
Dearsh  v.  Baker,  22  Wis.  73;  Docker  v.  Gamraan,  44  Maine, ' 
322;  Smith  v.  Causey,  22  Ala.  568. 

"  The  conclusion  to  be  drawn  from  all  authorities  is  tlaat  a 
person  who  keeps  a  mischievous  animal,  with  knowledge  of 


Second  District — May  Term    1891,         23 

Garrison  ▼.  Barnes. 

its  propenelties,  is  boand  to  keep  it  6ecni*e  at  his  peril,  and 
that  if  it  does  mischief  iiegh'gence  is  presumed  witiiout  express 
averment.  The  negh'^ence  is  in  keeping  such  animal  after 
notice."  Jenkins  v.  Turner,  1  Lord  Raymond,  109;  1  Viner's 
Abr.,  233,  Action. 

^^  It  is  held  that  the  owner  of  a  vicious  animal,  after  notice 
of  its  having  done  an  injury,  is  bound  to  secure  it  at  all  events, 
and  is  liable  to  parties  subsequently  injured  if  the  mode  he 
has  adopted  to  secure  it  proves  insutiicient."  Wood  on  Nui- 
sances, Sec.  763,  and  cases  cited. 

The  principles  upon  which  these  decisions  rest  is  that  fero- 
cious animals,  liable  to  do  injury  to  men  or  property,  are 
nuisances,  and  their  keeping  after  notice  of  such  knowledge 
is  so  wrongful  that  the  owner  is  held  chargeable  for  any  neg- 
lect to  keep  the  animal  so  that  it  can  do  no  damage  to  a  person 
who,  witliont  essential  fault,  is  injured  thereby.  Mann  v. 
Eeed,  4  Allen  (Mass.),  431. 

The  keeping  of  a  fierce  dog  near  a  public  footway  is  a 
nuisance,  rendering  the  keeper  liable  to  an  action  in  favor  of 
anybody  injured  thereby.  Wood  on  Nuisances,  Sec  768; 
Granger  v.  Finlay,  7  Irish,  C.  L.  Rep.  417. 

Any  one  permitting  a  vicious  dog  to  stray  about  his  premises 
is  liable  as  an  owner  or  keeper.  Frammell  v.  Little,  16  Ind. 
251;  Cummings  v.  Riley,  52  N.  H.  368;  Marsh  v.  Jones,  21 
Vt  378;  Wilkison  v.  Panote,  32  Cai.  102;  Ruclimerty  v.  Ham, 
1  Denio,  495. 

A  dog  kept  by  the  superintendent  of  the  stables  of  a  horse 
railroad,  with  the  knowledge  of  the  general  superintendent 
of  the  company,  is  so  far  considered  to  be  the  property  of  the 
company  as  to  make  it  liable.^  Barrett  v.  Maiden,  etc.,  3  Allen 
(Mass.),  101. 

Where  a  master  has  turned  loose  a  vicious  dog,  he  must  pay 
for  the  harm  he  has  done.  McGuire  v.  Lingree,  41  La.  Ann. 
1029. 

Cartwbioht,  J.  Appellee  sued  appellant  and  William  Lewis 
in  case^  for  injuries  subtaiued  from  an  attack  upon  her  by  a 
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dog.  There  was  verdict  and  judgment  thereon  against  both 
defendants  for  $625,  and  Garrison  alone  appeals. 

Appellant  owned  a  farm  occnpied  by  Lewis  as  his  tenant, 
bnt  appellant  generally  had  some  stock  on  the  farm,  and  at  the 
time  of  this  occurrence 'had  one  or  two  horses  there.  The  dog 
liad  been  owned  by  George  Fash  in  Peoria,  and  was  of  a 
vicious  disposition.  He  had  attacked  and  bitten  women  at 
different  times,  and  showed  dangerous  propensities  in  that 
direction.  Appellant  met  Fash  in  Flynn's  saloon  in  Peoria, 
and  was  told  by  Fash  that  the  dog  had  attacked  and  bitten  a 
woman  that  day,  and.  that  he  wanted  to  give  the  dog  away. 
Appellant  agreed  to  take  the  dog  and  Fash  thereupon  gave 
him  the  dog,  which  he  took  home  with  him  and  kept  for  about 
ten  days  at  that  place.  Appellant  then  took  the  dog  to  the 
farm  and  left  him  there  in  the  absence  of  the  tenant.  The 
next  day  appellant  saw  the  tenant  and  told  him  what  Fash  had 
said  about  the  dog,  and  advised  him  to  keep  the  dog  fastened 
up  for  a  time*  The  dog  remained  on  the  farm,  and  was  fast- 
ened sometimes  and  loose  sometimes,  and  in  a  little  over  a  week 
attacked  appellant's  sister,  the  appellee,  without  provocation  or 
warning,  as  she  was  walking  along  the  center  of  the  public 
highway  past  the  farm,  throwing  her  down  and  biting  her 
ankle,  leg  and  hip  and  injuring  her  very  seriously. 

Appellant  contends  that  the  court  erred  in  refusing  to  allow 
Lewis'  wife  to  testify  as  a  witness  for  him  in  the  case,  and  that 
the  evidence  did  not  show  a  cause  of  action  against  him.  Mrs. 
Lewis  was  offered  as  a  witness  to  testify  generally  in  the  case 
on  behalf  of  appellant,  and  there  is  no  offer  in  the  record  of 
any  defense  special  to  him  which  could  be  proved  or  was  pro- 
posed to  be  proved  by  her.  It  is  said  that  she  was  competent 
generally  in  the  case  because  she  was  agent  of  her  husband  in 
watching  the  dog  and  caring  for  him,  and  that  she  was  espe- 
cially competent  for  appellant.  She  was  not  her  husband's 
agent  merely  because  she  sometimes  tied  up  the  dog  or  watched 
him.  Her  husband  was  a  party  to  the  record,  and  under  the 
circumstances  it  was  not  error  to  reject  her  as  a  witness. 

Appellant's  contention  that,  under  the  evidence,  he  was  not 
liable,  is  based  upon  the  claim  that  it  failed  to  prove  that  he 
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was  owner  or  keeper  of  the  dog  or  had  any  control  or  right  of 
control  over  him.  Soth  appellant  and  Lewis  testified  that 
appellant  surrendered  all  control  of  the  dog  by  bringing  him 
to  the  farm  and  turning  him  over  to  Lewis. 

Appellant  testified  that  Lewis  wanted  a  dog  because  he  had 
a  horse  poisoned  and  stock  molested  and  considered  some  of 
liis  neighbors  vicious,  and  wanted  appellant  to  get  a  dog  for 
him,  which  appellant  accordingly  did.  Both  these  witnesses 
were  contradicted  by  evidence  of  statements  inconsistent  with 
tlioir  testimony. 

There  was  evidence  that  when  Lewis  came  home  and  found 
that  appellant  had  left  the  dog  there,  he  said  that  he  did  not 
want  or  need  a  dog,  but  that  it  was  appellant's  place  and  he  had 
left  the  dog  there  and  he  supposed  he  would  have  to  keep  it, 
and  that  Lewis  afterward  said  that  the  dog  was  not  his  and 
did  not  belong  to  him,  but  belonged  to  appellant,  and  that 
at  another  time  he  asked  appellee  to  make  out  her  bill  and  ho 
would  take  it  to  appellant  and  they  would  settle  it 

There  was  also  evidence  that  appellant  stated  that  he  had 
brought  the  dog  out  to  Lewis  to  watch  their  barn  and  stock; 
that  they  needed  such  a  dog;  and  that  if  he  had  been  out  on 
tlie  farm  he  would  not  have  had  the  dog  killed.  Appellant 
owned  the  farm  with  the  buildings  which  would  be  liable  to 
injury  from  vicious  neighbors,  if  there  were  such;  and  he  had 
one  or  more  horses  there  which  would  be  exposed  to  poison, 
if  danger  of  that  kind  necessitated  a  dog  on  the  place.  The 
tenant  was  not  consulted  in  the  selection  of  the  dog,  but  the 
dos  was  taken  to  the  farm  and  left  there  in  his  absence. 

We  deem  the  evidence  sufficient  to  authorize  the  jury  to 
find  that  appellant  placed  the  dog  on  the  farm,  in  part,  at  least, 
for  his  own  purpose,  and  that  he  had  an  interest  in  the  dog, 
with  some  right  of  direction  and  control.  The  dog  was  a 
ferocious  brute,  and  appellant  had  notice  of  his  dangerous 
propensity,  by  a  statement  of  the  circumstances  of  an  attack 
upon  a  woman  without  provocation.  With  this  knowledge  he 
procured  and  took  to  the  farm  the  dog,  and  left  him,  with 
advice  to  keep  him  tied  up  for  a  time  until  he  got  acquainted. 

It  was  to  be  reasonably  anticipated  that  whenever  he  should 
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be  anreetraiiied  his  yicions  diBpoeition  woald  lead  him  to  com- 
mit injury  of  the  kind  that  appellee  suffered.  The  dog  was 
kept  tied  up  at  first,  as  appellant  advised,  and  was  restrained 
part  of  the  time  up  to  the  occurrence  of  the  attack  on  appel- 
lee, and  when  unrestrained,  on  that  occasion,  committed  the 
injury,  as  mi^ht  be  naturally  expected. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company 

Henry  G.  Wells. 

RaiJroafJs — NegVgenee — Injury  to  Stock — Crossings — Failure  to  Signal 
—^Evidince — Instructions — Pleading, 

1.  A  plaintiff  is  confined  to  the  acts  of  negligence  specifipd  in  hiR  decla- 
ration, and  it  is  error  to  instruct  the  jnry  that  he  may  recover  for  other  neg- 
ligence. 

2.  The  mere  omission  to  ring  the  bell  or  sound  the  whistle  as  required 
by  statute,  does  not  subject  a  railroad  company  to  damages  on  account  of  a 
collision  at  a  highway  crossing.  It  is  only  where  the  collision  is  the  result 
of  the  omission  that  damages  Ciin  be  recovered. 

3.  In  an  action  brought  to  recover  from  a  railroad  company  for  the 
killing  of  horses  and^'njury  to  a  wagon  at  a  crossing,  the  declaration  count- 
ing on  a  common  law  liability,  this  court  holds  that  there  is  no  merit  in 
plaintiff *8  contention  that  because  of  the  offering  by  counsel  for  the  defend- 
ant of  a  certain  ini<truction,  he  tried  the  case  upon  the  theory  that  the 
declaration  counted  upon  a  statutory  liability;  that  the  jury  were  improperly 
instructed  touching  the  statutory  duty  of  defendant,  and  that  the  judgment 
for  the  plaintiff  can  not  stand. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circnit  Court  of  Burean  Countv:  the 
Hon.  DoBBANCE  DiBELL,  Judge,  presiding. 

Messrs.  Kendall  &  Loyejot,  for  appellant. 
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Messrs.  Scott  &  Davis,  for  appellee. 

Barker,  J.  This  was  an  action  in  case  to  recover  dam- 
ages for  killing  two  mares  and  demolishing  a  wagon  at  a 
highway  crossing  bj  a  train  of  cars  operated  by  appellant's 
servants. 

TJie  negligence  charged  against  the  company  in  the  decla- 
ration was  a  failure  to  give  warning  of  the  approach  of  the 
train  by  ringing  a  bell  or  sounding  a  whistle,  or  otherwise, 
before  i*eaching  the  crossing,  and  to  slacken  the  speed  of  the 
train  while  appellee  was  approaching  the  crossing  where  the 
collision  occurred. 

In  addition  to  the  alleged  negligence  of  appellant's  servants, 
the  conduct  of  appellee  on  the  occasion  was  a  very  important 
feature  of  the  trial,  and  there  was  a  sharp  conflict  in  the  testi- 
mony touching  his  exercise  of  ordinary  care.  Inasmuch,  how- 
ever, as  the  judgment  will  bo  reversed  because  of  error  in  the 
giving  of  instructions,  and  the  cause  will  be  remanded  for 
another  trial,  we  shall  refrain  from  expressing  any  opinion 
upon  the  conduct  of  appellee  or  the  merits  of  the  controversy. 

The  declaration  counted  upon  a  common  law  and  not  a  statu- 
tory liability.  There  was  no  charge  of  negligence  in  omitting 
to  ring  a  bell  or  sound  a  whistle  continuously  for  a  distknce  of 
eighty  rods  before  reaching  the  crossing.  Neglect  to  perform 
that  statutory  duty  was  not  in  issue  under  the  pleading,  and 
yet  by  appellee's  first  instruction  the  attention  of  the  jury  was 
especially  called  to  that  duty,  and  they  were  told  that  an 
omission  of  the  company's  servants  in  charge  of  the  train  to 
ring  a  bell  or  sound  a  whistle  continuously  for  the  distance  of 
eighty  rods  before  reaching  the  highway  crossing  in  question, 
constituted  ^  prima  fade  case  of  negligence  on  the  part  of  the 
company,  and  that  the  plaintiflE  could  recover  provided  they 
believed  from  the  evidence  that  such  omission  was  the  cause 
of  the  injury  and  the  plaintiff  was  at  the  time  in  the  exercise 
of  ordinary  care. 

Such  an  instruction  would  be  proper  only  in  a  case  where 
the  declaration  charged  as  negligence  an  omission  to  ring  a 
bell  or  sound  a  whistle  continuously  for  the  distance  of  eighty 
rods  before  reaching  the  crossing. 
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A  plaiDtiff  is  confined  to  the  acts  of  negligence  specified  in 
his  declaration,  and  it  is  error  to  instmct  the  jury  that  he 
may  recover  for  other  negligence.  C,  B.  &  Q.  R.  R.  Co.  v. 
Bell,  112  111.  365;  W.,  St  L.  &  P.  R  R.  v.  Coble,  113  111. 
119. 

It  is  contended,  however,  that  the  case  was  tried  npon  the 
tlieorj  that  the  negligence  complained  of  was  omission  to 
perform  the  statntory  duty,  and  because  that  counsel  for 
appellant  made  no  effort  to  reach  any  alleged  defect  or  uncer- 
tainty in  the  declaration  by  demurrer,  that  no  objection  was 
made  to  the  testimony  oflfered  by  appellee,  showing  no  signal 
given  until  the  locomotive  was  within  four  rods  of  the  cross- 
ing, that  appellant  introduced  testimony  showing  that  the  bell 
was  rung  continuously  for  the  distance  of  eighty  rods  before 
reaching  the  crossing,  and  because  that  appellant's  twentieth 
instruction  told  the  jury  that  it  was  the  duty  of  the  servants 
of  the  company  to  ring  a  bell  on  the  locomotive  eighty  rods 
from  the  crossing,  and  to  keep  the  same  ringing  until  the  cross- 
ing was  reached,  appellant  can  not  now  take  advantage  of  the 
defect  in  appellee's  first  instruction. 

Appellant's  counsel  have  complained  of  no  defect  in  the 
declaration ;  counting  upon  a  common  law  liability  it  was  not 
obnoxious  to  a  demurrer. 

The  testimony  offered  by  appellee  to  the  effect  that  no 
warning  of  the  approach  of  the  train  was  given  until  the  loco- 
motive was  within  four  rods  of  the  crossing,  was  proper  under 
the  declaration,  and  an  objection  to  it  would  have  availed 
appellant  nothing.  To  meet  that  testimony  it  was  proper  to 
show  that  a  warning  was  given  before  the  locomotive  was 
within  four  rods  of  the  crossing;  that  warning  was  given 
continuously  during  the  time  the  train  was  traversing  the  dis- 
tance of  eighty  rods  or  more. 

Appellant's  twentieth  instruction  did  not,  as  counsel  for 
appellee  contend,  tell  the  jury  that  it  was  the  duty  of  the 
servants  of  appellant  to  ring  a  bell  on  the  locomotive  eighty 
rods  from  the  crossing,  and  to  keep  the  same  ringing  until 
the  crossing  was  reached.  It  should  be  boiiie  in  mind  tliat 
by  his  pleading  appellee  sought  a  recovery  because  of  the 
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reckless  manner  in  which  the  train  was  managed ;  that  in  part 
proof  thereof  he  introduced  testimony  to  show  that  the  first 
warning  given  of  the  approach  of  the  train  was  the  shrill 
whistle  of  the  locomotive,  made  within  four  rods  of  the  team, 
and  after  it  had  started  upon  the  railroad  track,  and  tliat 
appellant  had  met  that  testimony  by  showing  that  the  whistle 
of  the  locomotive  was  not  the  first  warning,  but  that  warning 
was  given  for  the  distance  of  eighty  rods  or  more  by  the  con- 
tinuous ringing  of  the  bell.  In  such  condition  of  the  plead- 
ings and  the  proofs,  an  instruction  telling  the  jury  that  if  they 
believed,  from  the  evidence,  thskt  warning  of  the  approach  of 
tlie  train  was  given  by  a  continuous  ringing  of  a  bell  on  the 
locomotive  for  a  distance  of  eighty  rods,  and  that  the  serv- 
ants of  the  company  used  reasonable  care  in  running  the  train, 
and  used  all  reasonable  means  to  prevent  the  locomotive  from 
striking  the  tdam  and  wagon,  there  could  be  no  recovery,  was 
proper.  Such  was  appellant's  twentieth  instruction,  and 
because  offered  by  the  counsel  it  can  not  be  said  he  tried  the 
case  upon  the  theory  that  the  declaration  counted  upon  a 
statutory  liability. 

Appellee's  second  instruction,  in  addition  to  being  subject 
to  the  same  objection  as  the  first,  is  further  objectionable  in 
that  it  told  the  jury  that  if  the  plaintiflE  was  in  the  exercise  of 
ordinary  care  he  could  recover  if  the  statutory  signals  were 
not  given.  The  mere  omission  to  ring  the  bell  or  sound  the 
whistle  as  required  by  statute,  does  not  subject  a  railroad 
company  to  damages  on  account  of  a  collision  at  a  highway 
crossing.  It  is  only  where  the  collision  is  the  result  of  the 
omission  that  damages  can  be  recovered.  C,  B.  &  Q.  E.  K. 
Co.  V.  Van  Patten,  64  111.  514;  T.  P.  &  W.  Ky.  Co.  v.  Jones, 
76  111.  314. 

We  see  no  other  error  of  the  court  either  in  giving  or 
refusing  instructions.  For  error  in  giving  appellee's  first  and 
second  instructions  the  judgment  will  be  reversed. 

Heversed  and  remanded. 
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Richard  Powers 

V. 

The  People  of  the  State  of  Illinois. 

Dram  Shops— Intoxicating  Liquors — Sale  qf» 

L  Where  a  defendant  goes  to  trial  without  moving  for  acontinnanoe  for 
want  of  time  to  prepare  for  his  defense,  it  will  be  preaamed  that  he  was 
ready  for  trial. 

2.  The  statutory  requirement  that  upon  the  issuing  of  the  venire  to  try 
a  certain  cause,  **The  court  shall  thereupon  set  such  case  or  cases  for  trial/* 
is  for  the  convenience  of  the  court  alone.  No  particular  time  is  required 
to  bo  given  to  the  defendant  The  setting  of  the  trial  on  the  same  day  the 
venire  issues  is  proper. 

8.  The  fact  that  the  verdict  in  a  given  case  does  not  specify  upon  what 
coynt  of  the  information  a  party  was  convicted  cuts  no  figure,  the  venlict 
being  a  protection  to  the  defendant  against  any  prosecution  that  may  be 
brought  against  him  on  any  of  the  counts  contained  therein. 

4.  When  an  information  contains  two  counts,  one  for  selling  intoxicating 
liquors  to  a  person  named  while  intoxicated,  the  other  for  selling,  such  per- 
son being  in  the  habit  of  getting  intoxicated,  before  the  jury  can  acquit  the 
defendant  as  to  both  charges  they  must  have  reasonable  doubt  that  such  per- 
son was  intoxicated  and  was  in  the  habit  of  getting  intoxicated .  An  inntruo- 
tion  in  such  case,  setting  forth  that  if  they  have  reasonable  doubt  in  either 
case  he  is  entitled  to  be  acquitted  on  all  the  counts,  is  erroneous. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  County  Court  of  McHenry  County;  the 
Hon.  Charles  II.  Donnelly,  Judge,  presiding. 

Messrs.  J.  M.  MoKeough  and  A.  W.  Young,  for  appellant. 

Mr.  A.  B.  Coon,  for  appellee. 

Lagex-,  p.  J.  The  appellant  was  charged  by  the  State's 
attorney  of  McHenry  County,  in  the  County  Court,  on  six 
counts  in  the  information,  for  sundry  violations  of  the  "Dram 
Shop  "  Act.  Tlie  trial  was  had  before  a  jury  on  the  first  tliree 
counts,  the  last  three  having  been  nolle  prosequied  by  State's 
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attorney.  Upon  trial  before  a  jury  the  appellant  was  found 
guilty  on  one  count  of  the  information,  without  specifying 
which  one.  Upon  motion  for  new  trial  being  overruled  the 
appellant  was  fined  $20  and  a  judgment  rendered  for  costs  of 
suit 

The  three  counts  in  the  information  on  wliich  appellant  was 
tried  contain  the  following  charges:  1.  That  appellant  sold 
ii^toxicating  liquors  to  one  Jorgus  Jorgerson  on  the  13th  of 
January,  1890,  in  the  county  of  McHenry,  said  Jorgerson 
being  then  and  there  in  the  habit  of  getting  intoxicated. 
2.  That  appellant,  on  the  11th  day  of  the  same  month,  at  the 
same  place,  sold  intoxicating  liquors  to  the  same  person,  who 
was  then  and  there  intoxicated.  3.  That  appellant,  on  tlie 
13th  day  of  January,  in  the  same  year  and  in  said  county,  sold 
intoxicating  liquors  to  the  same  person,  who  was  then  and 
there  intoxicated,  to  be  drank  in  and  upon  and  about  the  prem- 
ises where  sold. 

Appellant  relies  on  only  three  of  the  several  errors  assigned 
upon  tlie  record,  to  which  he  asks  the  consideration  of  the 
court. 

First.  It  is  insisted  that  the*  statute  was  violated  in  not, 
before  issuing  a  venire  for  a  jury,  fixing  a  day  for  trial,  as  the 
statute  requires,  and  in  not  giving  reasonable  time  to  defend- 
ant for  trial. 

Second.  In  the  verdict,  the  jury  committed  an  error  in 
not  specifying  on  which  count  of  the  information  appellant 
was  convicted. 

Third.  The  court  committed  an  error  in  refusing  to  give 
the  following  instruction,  as  requested  by  appellant's  counsel, 
to  wit:  '^The  jury  are  instructed  that  if  from  the  evidence 
in  this  case  you  have  a  reasonable  doubt  that  Jorgerson  was 
intoxicated,  or  was  in  the  habit  of  getting  intoxicated  at  the 
time  of  the  alleged  sales  of  liquor  to  him,  then  the  jury  should 
find  for  the  defendant."  As  to  the  first  error  assigned,  there 
can  be  no  reasonable  ground  for  complaint  The  complaint 
was  filed  February  27,  1890.  The  appellant  was  arrested  and 
released  on  bail  April  7,  1890,  and  tried  November  10,  1890. 
It  appears  that  on  the  latter  date  the  State's  attorney  entered 
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a  motion  for  a  venire  of  twelve  jurymen  to  issue  *to  try  this 
oause;  that  the  court  granted  the  motion,  ordered  the  venire 
issued,  \Yhich  was  done,  and  the  jury  returned  on  the  same 
day.  This  we  think  was  in  accordance  with  the  statute,  which 
only  provides  that  upon  issuing  the  venire  "  the  court  shall 
thereupon  set  such  case  or  cases  for  trial."  Ko  particular  time 
is  required  to  be  given  to  the  defendant.  This  requirement 
is  for  the  convenience  of  the  court  alone.  The  setting  of  the 
trial  on  the  10th,  the  same  day  the  venire  issued,  was  proper; 
the  defendant  went  to  trial  without  making  any  motion  for  a 
continuance  for  want  of  time  to  prepare  for  liis  defense;^'  there- 
fore there  can  be  no  presumption  that  he  was  not  ready.  The 
next  point  is  that  the  verdict  was  informal  and  improper,  for 
the  reason  it  was  not  specified  on  which  count  the  conviction 
was  had.  In  Kecdy  v.  The  People,  84  III.  569,  the  court  say, 
in  answer  to  a  similar  objection  as  is  made  to  this  verdict,  that 
"  this  (verdict  of  the  jury),  by  operation  of  law,  is  equivalent 
to  a  verdict  of  not  gtiilty  as  to  the  other  three  counts.  This 
record  would  be  a  complete  protection  for  the  plaintiif  in  error 
against  any  subsequent  prosecution  for  any  of  the  offenses 
charged  in  any  of  the  three  counts."  So,  in  this  case,  the 
verdict  would  be  a  protection  to  the  appellant  against  «any  pros- 
ecution that  might  afterward  be  brought  against  him  on  any 
of  the  three  counts  contained  in  the  information.  See  Stoltz 
V.  People,  4r  Scam.  168.  The  next  and  last  complaint  is  the 
refusal  of  the  court  to  give  the  desired  instruction  above 
quoted.  It  would  have  been  clearly  error  on  the  part  of  the 
court  to  have  given  that  instruction.  There  were  two  counts 
in  the  information.  One  was  selling  intoxicating  liquor  to 
Jorgerson  while  intoxicated.  Another  one  was  in  selling  sim- 
ilar liquors  to  liim,  he  being  in  the  habit  of  getting  intoxicated. 
Before  the  jury  could  acquit  Powers  as  to  both  of  these 
charges,  they  must  have  reasonable  doubt  that  Jorgerson  was 
intoxicated,  and  also  reasonable  doubt  tliat  he  was  in  the  habit 
of  getting  intoxicated.  The  instruction,  however,  tolls  the 
jury  that  if  they  have  reasonable  doubt  in  either  case,  then  he 
is  to  be  entirely  acquitted  on  all  the  counts.  The  jury  might 
have  had  reasonable  doubt  as  to  whether  Jorgerson  was  in  the 
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state  of  iutoxication  when  the  liquor  was  sold  to  him  by 
appellant,  and  not  any  doubt  whatever  that  he  was  in  the  habit 
of  getting  intoxicated,  and  vice  versa. 

The  instruction  was  in  the  alternative,  and  failed  to  cover 
all  the  charges  in  the  indictment.  If  it  had  been  added  to 
the  instruction  after  the  words,  *^  the  jury  should  find  for  the 
defendant  on  tliose  counts  in  the  indictment  where  it  has  any 
reasonable  doubt  of  the  sufficiency  of  the  evidence,"  then  the 
instruction  would  have  been  proper;  as  it  was  it  .was  erroneous. 
Having  considered  all  the  objections  against  the  rightfulness 
of  the  conviction  in  this  case,  we  find  ho  error  in  the  record. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


George  W.  Jenes  «LJ75 

V. 

F.  M.  Nobles. 


Agency — Heal  Property — Sale  of— "Recovery  cf  Commission, 

Id  an  actioD  brought  to  recover  a  sam  allegred  to  have  been  earned  as  a 
commission  upon  a  sale  of  real  estate,  this  court  holds,  in  view  of  the  evi- 
dence, that  the  same  was  brought  about  through  the  efforts  of  the  plaintiff 
herein,  and  declines  to  interfere  with  the  verdict  in  his  behalf. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  City  Court  of  Aurora,  Ilh'nois;  the  Hon. 
A.  M.  Babey,  Judge,  presiding. 

Messrs.  "W".  Geobge  and  R  P.  Goodwin,  for  appellant. 

Messrs.  A.  J.  Hopkins,  N.  J.  Aldrich  and  F.  H.  Thatcher, 
for  appellee. 

Habkeb,  J.    Appellant  was  the  owner  of  a  piece  of  real 
ToL.  xuia 
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estate,  situated  in  Aurora,  known  as  the  "  Holbrook  Mill " 
property,  and,  desiring  to  sell,  on  or  about  the  24th  of  May, 
1890,  agreed  to  pay  appellee,  who  is  a  real  estate  agent  of  that 
city,  $300  to  sell  the  property  for  $7,500,  or  find  him  a  cus- 
tomer who  would  give  that  for  it  In  pursuance  of  the  agree- 
ment,' appellee  took  appellant  to  the  office  of  White  &  Todd, 
dealers  in  lumber  and  real  estate,  in  Aurora,  and  introduced 
him  to  Mr.  Todd,  and  made  an  offer  to  sell  the  property  at 
the  above  mentioned  price.  An  examination  of  the  property 
was  made  by  Todd,  but  he  declined  to  take  it  without  the  con- 
currence of  his  partner,  who  had  just  left  homo,  temporarily, 
for  Michigan.  He  promised,  however,  that  as  soon  as  he 
could  ascertain  the  whereabouts  of  his  partner,  he  would  tele- 
graph him  the  offer,  and,  on  receiving  a  reply,  would  notify 
appellee.  This  was  on  Monday,  May  the  26th,  or  the  Tues- 
day following;  the  evidence  leaves  it  uncertain  as  to  which. 
Appellant,  who  is  a  non-resident  of  the  State,  was  very  anxious 
to  dispose  of  the  property  at  an  early  day  and  before  leavinir 
Aurora ;  he  also  placed  the  matter  of  its  sale  in  the  hands  of 
"William  George,  an  attorney  and  real  estate  agent  of  Aurora, 
on  like  terms  as  had  been  made  with  appellee.  Quite  a  sharp 
contest  ensued  for  the  $300  prize,  between  appellee  and 
George  in  the  race  for  a  customer.  Appellant  claims  that  on 
the  27th  of  May,  he  told  appellee  of  his  own  efforts  to  sell 
the  property  as  well  as  those  of  George,  and  that  unless  he, 
appellee,  could  sell  by  Wednesday  night,  the  28th,  the  field 
would  be  open  to  any  one  to  sell.  On  Thursday,  Todd 
received  a  telegram  from  his  partner  instructing  him  to  buy 
the  property,  and  started  to  the  oflSce  of  appellee  to  notify 
him  of  an  acceptance  of  the  offer.  Not  finding  him  at  his 
oflSce  and  seeing  appellant  at  George's  office,  he  repaired  there 
and  through  George  a  sale  of  the  property  was  made  for  the 
sum  of  $7,500.  Appellant  paid  the  §300  commission  to 
George.  Refusing  to  pay  appellee,  this  suit  followed,  result- 
ing in  a  judgment  and  verdict  in  favor  of  appellee  for  $300. 
Although  appellant  claims  the  court  erred  in  giving  and 
refusing  instructions,  his  chief  contention  is  that  the  verdict 
is  not  supported  by  the  evidence.     He  insists  that  inasmuch 
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as  appellee  did  not  produce  a  customer  within  the  time  limited — 
by  Wednesday  night  May  28th —  ready,  willing  and  able  to  buy 
on  the  terms  proposed,  he  is  not  entitled  to  compensation. 

The  sale  of  the  property  was  not  taken  out  of  the  hands  of 
appellee,  but  his  exclusive  right  to  sell  terminated  on  the 
night  of  May  28th.  Such  being  the  case  we  are  clearly  of  the 
opinion  that  if  the  sale  had  been  made  to  any  other  purchaser 
at  the  time  it  was  made,  the  judgment  should  be  reversed. 
The  fact  is,  however,  that  White  &  Todd,  the  purchasers,  were 
induced  to  buy  through  the  eflEort  of  appellee  and  were  his 
customers  in  the  sale,  under  the  agreement  to  pay  $300  com- 
mission if  appellee  would  find  a  customer  for  the  property. 
These  customers  were  found  by  him.  He  took  appellant  to  Mr. 
Todd,  proposed  the  sale,  had  Todd  make  a  careful  examina- 
tion of  the  property,  presented  the  matter  in  such  favorable 
light  as  to  secure  a  promise  to  take  the  property  if  his  partner 
would  concur,  and  left  him  with  the  assurance  that  he  would 
telegraph  the  proposed  sale  to  his  partner,  and  on  receiving  a 
response  would  notify  appellee.  In  pursuance  of  the  arrange- 
ment made,  the  partner  was  apprised  of  the  offer  and  at  once 
telegraphed  to  Todd  to  accept  Todd  immediately  went  to 
notify  appellee  of  the  acceptance  and  complete  the  purchase. 
Unable  to  find  him  he  sought  the  owner  of  the  property.  He 
found  him  at  the  office  of  a  rival  broker  and  there  the  pur- 
chase was  completed.  It  makes  no  difference,  so  far  as  the 
rights  of  appellee  are  concerned,  that  Todd,  on  that  occasion, 
tried  to  buy  the  property  of  the  rival  broker  for  less  than 
$7,500.  Before  he  went  there  his  mind  and  that  of  his  part- 
ner had  been  brought  to  an  acceptance  —  brought  to  it  by  the 
efforts  of  appellee,  we  unhesitatingly  say.  Appellant  well 
understood  by  what  means  and  through  whose  efforts  White 
&  Todd  had  been  induced  to  purchase. 

We  do  not  care  to  discuss  th«  alleged  errors  of  the  court  in 
giving,  refusing  or  modifying  instructions. 

Under  the  evidence  the  finding  made  by  the  jury  was  cor- 
rect Substantial  justice  has  been  done,  and  the  judgment 
should  be  aflii'med. 

Judgment  affirmed. 
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Thomas  Connolly 

V. 

Tnii  People  op  the  State  of  Illinois. 


Dram  Shops — Aet  Relating  to,  Sec.  6-^Sale  to  Minor — Order  qf  Parent — 
Statutes — Interpretation  of, 

1.  While  the  rule  is  general  that  penal  statutes  must  be  construed 
strictly,  they  should  not  be  construed  so  strictly  as  to  defeat  the  obvious 
intention  of  the  legislature. 

2.  Sec  6  of  the  Dram  Shop  Act  has  regard  not  alone  to  the  ivill  and 
wishes  of  parents  over  the  condiUct  of  their  children,  but  chiefly  to  the  whole- 
some restraint  of  minors  as  immature  members  of  society.  It  is  designed  to 
promote  temperate  habits  among  the  youth  of  the  State  during  the  form- 
ative period  of  their  characters. 

8.  A  parental  discretion  applicable  alike  to  all  occasions,  and  measuring 
the  supply  of  liquors  by  nothing  but  the  desires  and  appetites  of  the  minor, 
violates  the  spirit  of  the  act.  Consistently  with  the  legislative  intention  the 
parent  must  hold  control  of  the  supply,  both  as  to  time  and  quantity,  and  the 
written  authority  must  be  special,  as  contradistinsTuii^hed  from  general. 

4.    This  court  holds  as  invalid  the  order  referred  to  in  the  case  presented. 

[Opinion  filed  December  7,  1891.] 

In  error  to  the  Circuit  Court  of  Will  County;  the  Hon. 
Charles  Blanchard,  Judge,  presiding. 

Mr.  John  McKeough,  for  plaintiflE  in  error, 

Mr.  Edward  C.  Akin,  for  defendants  in  error. 

Harker,  J.  PlaintiflE  in  error  was  indicted  and  tried  under 
Sec  6  of  the  Dram  Shop  Act  for  selling  intoxicating  liquor  to 
two  minors,  Albert  Williams  and  Delbert  Shreffler.  He  was 
found  guilty  under  one  count  for  selling  to  Albert  Williams, 
and  under  three  counts  for  selling  to  Delbert  Shreffler. 

The  proofs  made  by  the  prosecution  abundantly  support  the 
verdict 

The  only  defense  interposed  was  that  the  sales  made  to  Del- 
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bert  Shreffler  were  upon  the  following  order  identified  by  the 
minor's  father  and  shown  by  him  never  to  have  been  revoked. 

"  JoiLET  III.,  July  20,  1888. 
"  To  Thomas  Connelly,  Jb.,  Saloon  Keeper  : 

"  You  are  hereby  authorized  and  requested  to  sell  or  give 
to  Frank  and  Delbert  Shreffler,  who  are  minors,  ale,  beer, 
whisky,  and  other  spirituous,  vinous  and  malt  liquors  from 
day  to  day,  and  at  all  times  in  such  quantities  as  they  may 
desire  ;  and  to  allow  them  to  enter  and  remain  in  your  saloon 
for  the  purpose  of  obtaining  the  same  until  otherwise  directed 
by  me.'' 

"  Signed,        John  Sheefflek,  Parent." 

The  court  refused  to  allow  the  order  read  in  evidence,  and 
this  action  of  the  court  constitutes  the  sole  ground  on  which  a 
I'eversal  is  asked. 

The  section  of  the  statute  in  question  reads  as  follows : 

"Whoever  by  himself  or  his  agent  or  servant  shall  sell  or 
give  intoxicating  liquor  to  any  minor  without  the  written 
order  of  his  parent,  guardian  or  family  physician,  *  *  * 
shall  for  each  offense  be  lined  not  less  than  $20,  nor  more  than 
$100,  or  imprisoned  in  tlie  county  jail  not  less  than  ten,  nor 
more  than  thirty  days,  or  both,  according  to  the  nature  of  the 
offense." 

This  statute  is  highly  penal.  The  order  under  which  the 
sales  were  made  falls  within  its  letter. 

We  are  at  once  confronted,  then,  with  that  long  established 
and  familiar  canon,  penal  statutes  must  be  construed  strictly. 
An  application  of  it  alone  would  make  the  action  of  the  Circuit 
Court  in  excluding  the  order  from  the  jury  erroneous.  There 
is,  however,  another  canon  of  construction,  equally  as  familiar 
tliat  must  be  borne  in  mind.  Statutes  mtist  be  interpreted 
according  to  the  intent  and  not  always  according  to  the  letter. 
A  thing  vrithin  the  intention  is  within  the  statute^  though  not 
within  the  letter;  and  a  thing  within  the  letter  is  not  within 
ike  statute  unless  within  the  intention. 

The  clashing  of  these  two  rules  have  occasioned  to  courts  no 
small  amount  of  difficulty  when  called  upon  to  construe  penal 
statutes. 
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When  and  to  what  extent  the  rigor  of  the  former  should  be 
relaxed  where  an  application  of  it  violates  the  principle  of 
the  latter  is  a  very  serious  question. 

To  the  contention  that  the  rule  last  mentioned  is  not  appli- 
cable to  penal  statutes  the  reply  may  be  made  that  our  Su- 
preme Court  lias  so  applied  it.  Albrecht  v.  The  People,  78 
111.  610;  Perry  County  v.  JeflEerson  County,  94  111.  214;  Soby 
V.  The  People,  134  111.  66. 

Whenever  a  conflict  occurs  in  the  application  of  these  rules 
it  may  be  stated  as  a  safe  proposition  that  although  penal  stat- 
utes are  to  be  construed  strictly  they  should  not  be  construed 
so  strictly  as  to  defeat  the  obvious  intention  of  the  legisla- 
ture. No  such  construction  should  be  given  as  would  enable 
parties  acting  under  the  law  to  so  conduct  themselves  as  to 
render  nugatory  its  provisions. 

The  statute  in  question  has  regard  not  alone  to  the  will  and 
wishes  of  parents  over  the  conduct  of  their  children,  but 
chiefly  to  the  wholesome  restraint  of  minors  as  immature 
members  of  society.  It  is  designed  to  promote  temperate 
habits  among  the  youth  of  the  State  during  the  formative 
period  of  their  characters. 

The  evident  intention  of  the  provision  was  to  place  the 
child's  need  for  intoxicating  liquors  upon  parental  discretion 
as  to  time  and  quantity — a  discretion  not  to  be  delegated  to 
the  child.  The  principle  at  the  foundation  of  the  law  is  that  the 
minor's  discretion  is  not  to  be  trusted.  Hence  it  requires  a 
decision  of  the  parent  evidenced  by  writing.  A  parental  de- 
cision applicable  alike  to  all  occasions,  and  measuring  the  sap- 
ply  of  liquors  by  nothing  but  the  desires  and  appetites  of  the 
minor,  violates  the  spirit  of  the  act.  Consistently  with  the 
legislative  intention,  the  parent  must  hold  control  of  the  sup- 
ply both  as  to  time  and  quantity,  and  the  written  authority 
must  be  special,  as  contradistinguished  from  general.  Gill  v. 
The  State,  opinion  by  the  Supreme  Court  of  Georgia,  13  N. 
E.  Rep.  86. 

We  do  not  desire  to  be  understood  as  holding  that  there 
must  be  a  written  order  for  each  occasion.  There  might  be 
circumstances  under  which  the  order  could  properly  include 
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more  than  one  sale.  If  it  shows  on  its  face  that  the  parent 
holds  control  of  the  supply  as  to  times  and  .quantity  then  it 
would  be  special,  although  it  authorized  a  sale  to  the  minuis 
for  more  than  one  time. 

The  written  order  in  this  case,  authorizing  and  requesting  as 
it  does,  the  saloon  keeper  to  sell  to  the  two  minor  sons  of  John 
Shreffler  any  and  all  kinds  of  intoxicating  liquors,  at  all  times 
and  in' such  quantities  as  they  might  desire,  shows  upon  its 
face  that  it  is  an  attempted  evasion  of  tlie  law.  It  treats  the 
father  alone  as  interested  in  the  conduct  of  his  boys,  and 
ignores  the  wider  and  more  important  policy  of  the  law,  which 
is  to  rear  good  citizens  and  conserve  the  public  weal.  To 
hold  it  valid  because  it  is  within  the  letter  and  because  penal 
statutes  must  be  construed  strictly  w^ould  enable  saloon  keep- 
ers and  fathers  not  in  accord  with  the  law  to  defeat  its  very 
purpose. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Lacet,  p.  J.,  dissenting.  I  am  unable  to  concur  with  the 
opinion  of  a  majority  of  the  court  as  to  the  proper  construc- 
tion of  the  statute  in  relation  to  the  kind  of  an  order  required 
of  the  parent  to  be  given  to  his  minor  child  to  authorize  the 
legal  selling  of  intoxicating  liquors  to  him.  The  majority  of 
the  court  hold,  as  I  understand,  that  a  general  order  is  not 
sufficient  to  protect  the  seller  from  criminal  prosecution  under 
the  "  Dram  Shop  "  Act,  but  that  a  special  order  is  required, 
where  necessary,  to  prevent  the  minor  from  exercising  any 
discretion.  It  appears  to  me  that  this  would  be  giving  the 
statute  a  strained  and  artificial  construction  not  justified  by 
the  words  used,  and  that  any  mode  of  reasoning  attaining 
such  a  result  would  be  faulty.  An  order,  as  all  understand, 
may  be  general  or  special  when  spoken  of  in  usual  and 
ordinary  language.  If  this  be  so  the  conditions  of  the  statute 
would  be  fulfilled  by  the  parent  giving  to  his  cliild  a  general 
order  in  writing,  authorizing  the  seller  to  sell  him  intoxicating 
liquors.  To  require  a  special  Order  would  be  to  interpolate 
words  into  the  statute  not  found  there,  and  would  be  judicial 
legislation  under  the  guise  of  interpretation. 
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Id  mj  judgment  the  legislature  did  not  desire  or  intend  to 
deprive  the  parent  of  his  natural  rights  as  guardian  of 
his  minor  children  in  respect  to  their  use  of  intoxicating 
liquor,  but  intended  to  aid  him  in  that  matter  by  authorizing 
the  punishment  of  those  who  would  sell  intoxicating  liquors  to 
them  without  his  consent  in  writing.  And  the  require* 
ment  of  a  written  order  was  no  doubt  intended,  not  as  a  hin- 
derance  to  the  parent  in  the  exercise  of  his  right,  bnt  as  a  pro- 
tection to  him  and  the  law  against  imposition  by  the  seller 
claiming  a  license  or  order  when  he  really  had  none.  The 
control  of  the  parent  over  his  minor  child,  as  I  think,  was 
freely  left  with  him  without  any  intention  of  embarraFsing  him 
in  the  exercise  of  his  right  as  parent  and  guardian,  by  unnec- 
essary and  unreasonable  restrictions.  If  the  legislatnre  had 
adopted  a  different  principle  and  had  aimed  to  restrict  the 
parents'  control  or  to  deprive  them  of  it,  it  could  have  easily 
accomplished  that  object  by  the  use  of  plain  words.  I  think, 
as  a  general  rule,  tlie  courts  have  regarded  a  general  order  as 
sufficient  The  attempted  regulation  of  the  liquor  traffic 
by  what  is  called  the  "  Dram  Shop  Act,"  is  no  doubt  like  all 
other  criminal  statutes,  a  police  regulation,  and  should  receive 
the  same  construction  as  other  criminal  statutes.  It  should  bo 
strictly  construed.  I  can  not  see  how  it  can  be  assumed  in  the 
absence  of  any  words  in  the  statute  imparting  such  a  design, 
that  the  legislature  intended  to  compel  the  parent  to  consider 
the  propriety  of  every  sale'  of  intoxicating  liquors  to  his 
minor  child  before  it  were  made,  or  to  limit  him  in  his  per- 
mission. It  can  not,  according  to  the  legal  rules  of  construc- 
tion of  a  criminal  statute,  be  assumed  that  the  legislature  in- 
tended something  not  clearly  expressed  and  not  found  in  the 
statute  itself.  If  we  are  allowed  to  indulge  in  speculations  of 
this  character  there  would  be  no  certainty  in  any  law 
that  may  be  passed,  while  one  would  imagine  the  legislature 
intended  one  thing  and  another  would  see  the  opposite  mean- 
ing. Hence  the  only  safe  rule  is  the  one  adopted  by  legal  tri- 
bunals, ^.  6.,  to  construe  the  statute  according  to  the  plain  and 
ordinary  meaning  of  the  words  used.  If  any  more  stringent 
regulations  are  required  oh  any  subject  than  are  found  in  any 
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act  of  the  legislature,  it  should  be  left  to  the  legislative  power 
to  supply  the  defect.  As  a  case  in  point  I  cite  Masci- 
witz  V.  State,  49  Ark.  170.  The  majority  of  the  coiwt  cite  a 
case  decided  by  the  Supreme  Court  of  the  State  of  Georgia. 
I  have  examined  that  case,  but  do  not  think  it  sound.  By 
a  highly  artificial  course  of  reasoning  the  court  arrives  at 
a  result  evidently  not  contemplated  by  the  makers  of  the 
law.  The  opinion  is  also  based  upon  one  made  by  the  same 
court  in  "  the  old  slavery  days  "  on  a  law  regulating  the  sale 
of  intoxicating  liquor  to  slaves.  It  is  a  matter  of.  history  that 
the  laws  in  those  times  were  strict  as  respected  anything 
connected  with  the  negro,  and  what  stringency  the  legislature 
failed  to  enact,  was  to  a  great  extent  supplied  by  the  courts. 
Tlierefore,  that  opinion  being  based  on  the  old  case,  I  can  not 
think  it  in  point,  but  is  compelled  for  the  sake  of  consistency 
by  the  former  opinion.  I  think  the  court  erred  in  excluding' 
the  receipt  from  evidence,  as  it  was  a  complete  justification  of 
the  sales  of  intoxicating  liquors  to  Delbert  Shreffier. 
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Street  RnilrondA — "Segligenee — Personal  Injuries — Personal  Examtna* 
Hon — Evidence — Instructions — Practice —  Wrongful  Frightening, 


L  Admitting  that  a  trial  court  has  the  power  to  order  that  a  plaintiff 
in  a  personal  injury  ca^e  be  examined  by  phyRicians  out  of  the  presence  of 
theiury,  the  exerclBO  thereof  is  discretionary  with  it. 

2.  In  pprfonal  injury  ca.«e8,  where  (he  plaintiff  i^  a  female,  it  is  improper 
to  admit  evidence  touching  her  character,  or  the  character  of  the  house  at 
which  she  resides. 

3.  Instructions  giving  undue  prominence  to  certain  evidence  introduced 
in  a  given  case  should  not  be  given. 

4.  In  an  action  brought  to  recover  dama^^es  for  personal  injuries  alleged 
to  have  been  sustained  through  the  negligence  of  a  street  car  compnny,  this 
court  holds  ba  proper  the  admission  of  evidence  as  to  the  experience  of  the 
servants  of  the  defendant  in  stopping  cars  at  a  point  named  on  the  day  of 
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the  accident  likewise  the  refusal  to  admit  evidence  that  they  had  stopped 
can)  there  before  that  day  without  accident,  it  not  tending  to  rebut  the  evi- 
dence of  ne(2:ligence  in  the  particular  instance,  and  declines  to  interfere 
with  the  verdict  for  the  plaintiff. 

5.-  This  court  will  not  consider  the  contents  of  a  declaration  not  ab- 
stracted. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Chasles  Blanch abd,  Judge,  presiding. 

Messi-s.  Egbert  Phelps  and  Donahob  &  MoNauohton,  for 
appellant. 

Before  the  offering  of  any  evidence  in  the  case  defendant 
moved  the  court  to  order  the  plaintiff  to  submit  herself  to  a 
private  examination  by  three  reputable  physicians  to  be 
appointed  by  the  court,  at  defendant's  expense,  that  those 
physicians  might  be  used  as  expert  witnesses;  which  motion 
the  court  allowed  to  be  put  in  writing.  The  court  overruled 
the  motion  on  the  ground  of  lack  of  power  to  make  the  order. 
In  this  we  think  there  was  manifest  error. 

No  decision  on  this  point  has,  we  believe,  ever  been  made 
by  either  the  Appellate  Court  or  the  Supreme  Court  of  this 
State.  The  nearest  to  it  is  one  in  which  the  Supremo  Court 
held  that  a  plaintiff  could  not  be  compelled  to  submit  to  such 
an  examination  in  the  presence  of  a  jury.  The  power  to  con> 
pel  a  private  examination  has  never  been  passed  upon  in  this 
State.  In  other  States,  however,  it  has  been  repeatedly  held 
that  the  defendant  has  the  right  to  demand,  and  the  court  the 
power  to  compel,  such  an  examination,  and  should  nse  it  in  a 
proper  case.  The  point  is  elaborately  discussed  in  Sibley  v. 
Smith,  46  Ark.  R  275  (see  55  Am.  Rep.  584),  citing  and 
approving  the  doctrine  set  forth  in  Schroeder  v.  Chicago, 
47  Iowa,  375;  Walsh  v.  Sayre,  52  How.  (N.  Y.)  334;  Shaw 
V.  Van  Rensselaer,  60  How.  Pr.  143;  Harold  v.  R.R.  Co., 
1  Hun,  26.**;  to  all  of  which  we  refer  as  sound  law.  See,  also, 
White  v.  Milwaukee  City  Railway  Co.,  61  Wis.  636  (50  Am. 
Rep.  154);  A.,  T.  &  S.  F.  Ry.  Co.  v.  Thul,  29  Kan.  466  (44 


Second  District — May  Tebm,  1891.  43 

Joliet  Street  Ry.  Co.  v.  Call. 

Am.  Eep.  669);  Thompson   on  Trials,  page  633,   Sec.  859, 
reviews  the  aathorities  on  this  question. 

The  hietory  of  malingering  in  hospitals — and  especially  in 
the  army  hospitals  during  the  late  war — has  proved  that 
nothing  is  easier  than  for  patients  to  simulate  diseases  and  in- 
juries, and  that  often  the  most  eminent  physicians  are  sorely 
puzzled  to  decide  whether  the  disease  is  genuine  or  false.  In 
a  case  like  the  present,  where  the  plaintiff  seeks  to  recover 
large  sums  for  alleged  injuries,  and  the  temptation  to  fraud 
and  deception  is  so  great,  it  would  seem  but  simple  justice 
that  such  an  examination  should  be  ordered,  that  the  plain 
truth  as  to  the  nature  and  extent  of  her  injuries  might  be 
evolved.  Otherwise  corporations,  manufacturers  ancj  all  ]>er- 
sons  operating  large  establishments  where  such  accidents  are 
likely  to  occur,  would  be  completely  at  the  mercy  of  the 
designing,  and  the  helpless  prey  of  perjury  and  robbery.  In 
the  light  of  the  above  decisions  and  the  manifest  justice  of  the 
position  as  well  as  the  necessity  for  protection  to  corporations 
or  individuals,  it  is  not  deemed  necessary  to  argue  this  point 
further.  Nor  could  we  make  the  argument  stronger  than  by 
adopting  the  reasoning  of  the  court  in  47  Iowa,  s^cjpra. 

Mr.  E.  Meebs,  for  appellee. 

Caktwrioht,  J.  Appellee  brought  this  action  against  appel- 
lant and  obtained  a  verdict  for  $1,500,  upon  which  judgment 
was  entered.  Appellant  was  operating  a  street  railway  run 
by  electricity  in  the  city  of  Joliet,  on  September  1,  1890,  and 
on  that  day  there  was  a  "  labor  day  "  picnic  at  the  sjiooting 
park  near  the  terminus  of  the  railway  line.  An  electric  motor 
car  connected  with  an  overhead  wire  along  the  center  of  the 
street  was  running  to  the  shooting  park,  with  an  old  open 
horse  car  not  connected  with  the  electric  system  coupled  to 
the  motor  car  by  means  of  a  coupling  link  and  pin.  Appellee 
became  a  passenger  on  the  open  car  which  was  very  lieavily 
loaded  with  passengers,  all  the  available  space  on  the  car 
including  platforms  and  walks  on  the  sides,  being  full.     There 
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were  brakes  on  the  open  car  or  trailer  as  it  was  called,  which 
were  of  the  ordinary  horse  car  pattern,  consisting  of  a  spindle 
at  each  end  of  the  car  wiiich  could  be  turned  to  set  the  brakes, 
thereby  winding  up  a  chain  on  the  lower  end  of  the  spindle, 
pulling  a  lever  which  would  set  the  brake-shoes  against  the 
wheels  nearest  the  spindle  so  turned  and  at  the  same  time  pull 
a  rod,  bringing  brake-shoes  against  the  wheels  farthest  away. 
There  was  a  brakeman  on  the  car  at  tlie  end  next  the  motor 
car  but  none  at  the  other  end.  While  ascending  a  grade  the 
cars  were  stopped  and  the  trailer  car  was  uncoupled  from  the 
motor  car,  which  proceeded  up  a  steeper  grade  toward  the 
park,  to  bo  relieved  of  its  load,  and  return  to  pull  the  trailer 
car  up  the  steeper  grade.  As  soon  as  the  open  trailer  car  was 
uncoupled  from  the  motor  car  it  commenced  to  move  back- 
ward, and  continued  to  move  with  increasing  speed  until  it 
reached  a  curve,  where  it  left  the  track,  and  the  wheels  sinking 
in  gravel' it  stopped  in  a  leaning  position.  During  the  descent 
appellee  in  some  way  reached  the  street  and  fell  on  her  back, 
sustaining  personal  injuries.  It  is  claimed  on  the  part  of 
appellant  that  the  court  erred  in  refusing  to  require  appellee 
to  submit  to  a  personal  examination  by  doctors  to  enable  them 
to  testify  for  appellant  as  experts;  that  the  evidence  did  not 
prove  negligence  on  the  part  of  appellant;  that  the  court  erred  ' 
in  refusing  to  admit  evidence  for  appellant,  and  in  refusing 
instructions  for  appellant;  that  improper  remarks  were  made 
by  counsel  for  appellee  in  his  closing  address  to  the  jury  such 
as  to  require  a  reversal,  and  that  the  damages  awarded  are 
excessive. 

After  the  selection  of  the  jury,  appellant  moved  the  court 
to  appoint  three  reputable  doctors  at  defendant's  cost  to  make 
an  examination  of  the  plaintiff  in  private  and  that  she  be 
required  to  submit  to  the  same  so  that  such  doctors  might 
testify  to  the  extent  of  physical  injuries  found  on  examination 
of  her  body.  The  motion  was  overruled  by  the  court.  Three 
doctors  were  produced  and  examined  on  the  part  of  appellee 
as  witnesses  who  had  made  examinations  of  appellee,  and  one 
of  them  had  attended  her  from  the  time  of  the  accident. 
They  seem   to  have   been    disinterested  and  fair  in  their 
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testimorjj,  and  we  see  nothing  nor  is  anything  suggested 
which  would  lead  us  to  believe  that  in  this  case  any  useful 
purpose  would  be  subserved  by  having  three  additional  experts 
selected  by  the  court.  There  was  no  lack  of  evidence  of  the 
appearances  and  indications  that  were  discoverable  by  doctors 
upon  examination  of  her  body,  and  which  would  furnish  a 
basis  for  expert  testimony  on  the  part  of  appellant. 

If  it  be  conceded  that  the  court  has  power  to  order  such  an 
examination,  the  question  immediately  arises  whether  a  defend- 
ant is  entitled,  as  a  matter  of  right,  to  have  the  power  exer- 
cised and  the  examination  made,  or  whether  it  is  a  power  to 
be  exercised  in  the  sound  discretion  of  the  court  for  the  pur- 
pose of  attaining  the  ends  of  justice,  and  where  it  may  seem  to 
be  desirable  for  that  purpose.  If  it  be  a  matter  of  right,  then, 
necessarily,  the  right  extends  to  all  cases  wherever  a  defendant 
demands  his  right,  and  the  court  is  powerless  to  judge  of  the 
necessity  or  propriety  of  it,  but  must  enforce  the  right  even 
where  such  examination  is  clearly  needless  or  improper.  If  it 
is  an  absolute  right  to  have  a  court  select  doctors  and  have  an 
examination  there  should  certainly  be  some  sure  way  of  enforc- 
ing an  examination  by  the  doctors  selected;  but  suppose  the 
doctors  refuse,  as  they  may,  to  obey  the  command  of  the  court; 
in  that  event  an  absolute  right  would  be  unattainable.  There 
are  many  cases,  where  to  hold  it  an  absolute  right  to  have  an 
examination  of  a  sensitive  person  in  matters  of  a  delicate  nature 
by  doctors  selected  by  others,  would  only  enable  a  wrongdoer 
to  add  insult  to  injury  and  compel  a  party  to  give  up  substan- 
tial rights  rather  than  submit,  and  where  no  good  could  be 
accomplished.  It  seems  that  from  the  very  nature  of  things 
and  the  purposes  for  which  an  examination  may  become  neces- 
sary, the  propriety  of  it  mnst  rest  largely  in  the  discretion  of 
the  trial  court,  and  if  the  power  exists,  the  exercise  of  that  dis- 
cretion would  not  be  interfered  with  by  an  appellate  court 
unless  in  a  case  of  plain  abuse  of  discretion.  In  this  view  of 
the  question  there  was  no  abuse  of  discretion  in  denying 
appellant's  motion.  But  we  understand  the  Supreme  Court 
of  this  State  to  hold  that  there  is  no  power  in  a  court  to  make 
or  enforce  an  order  for  such  an  examination.     The  case  of 
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Parker  v.  Enslow,  102  II).  272,  involved  a  question  of  perma- 
nent injury  to  Enslow's  eyes,  and  the  trial  court  refused  to 
compel  him  to  submit  his  eyes  to  the  examination  of  a  physi- 
cian in  the  presence  of  the  jury,  and  the  Supreme  Court  say 
that  the  court  had  no  power  to  do  it.  The  proposed  exami- 
nation in  that  case  required  no  indecent  exposure  or  other 
improper  act  before  the  jury.  It  vj^as  a  case  where  the  court 
doubtless  might  liave  required  him  to  use  his  eyes  to  distin- 
guish objects  in  the  presence  of  the  jury,  and  where  an 
examination  in  their  presence  would  not  apparently  be  objec- 
tionable if  the  court  possessed  the  power  to  order  it  It 
seems  that  there  is  no  diflference  in  principle  between  that  case 
and  this.  In  the  case  of  C.  &  E.  R.  R.  Co.  v.  Holland,  122 
111.  461,  tlicre  was  a  motion  for  an  order  that  plaintiff  should 
submit  to  an  examination  by  two  physicians  named  in  the 
motion  and  this  motion  was  overruled  by  the  trial  court.  The 
Supreme  Court  say  that  it  was  not  necessary  to  determine 
whether  that  decision  was  erroneous  or  not,  because  there  was 
an  examination  at  the  instance  of  plaintiff,  and  nothing  was  lost 
by  the  decision.  In  view  of  the  uncertainty  implied  in  the 
later  decision,  we  have  discussed  the  question  from  the  stand- 
point of  the  existence  or  non-existence  of  the  power,  and 
conclude  that  in  either  case  there  was  no  error  in  refusing  the 
motion. 

The  evidence  of  negligence  on  the  part  of  appellant  was  - 
directed  to  the  heavy  loading  of  the  open  car,  and  the  uncoup- 
ling of  it  from  the  motor  car  without  the  brakes  being  set  so 
as  to  hold  the  car.  The  car  was  very  heavily  loaded,  and 
although  it  sustained  the  weight  upon  it,  yet  doubtless  the 
heavy  load  would  render  it  more,  difficult  to  hold  upon  an 
incline  by  means  of  brakes,  and  when  running  down  hill  with- 
out control,  would  increase  its  force  and  velocity. 

When  the  cars  stopped  on  the  ascending  grade  a  fuse  had 
blown  out  on  the  motor  car,  and  the  superintendent  of  the  road 
who  was  on  the  motor  car  got  off  and  replaced  the  fuse  and 
tlien  uncoupled  the  trailer,  which  immediately  moved  off  down 
the  grade.  After  it  stopped,  it  was  found  that  a  bolt  at  the 
other  end  of  the  chain  from  the  spindle  was  broken,  and  this 
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had  given  the  chain  more  slack  and  allowed  it  to  wind  aronnd 
the  spindle  more  times  than  usual,  and  rendered  it  impossible 
to  set  the  brake-shoes  tightly  against  the  wheels.  The  super- 
intendent testified  that  the  bolt  was  not  broken  when  lie 
uncoupled  the  car,  and  that  he  first  noticed  that  something 
was  wrong  after  the  car  started,  when  he  was  trying  to 
help  set  the  brake;  but  it  is  manifest  that  there  was  something 
wrong  about  the  brake  when  the  uncoupling  was  done,  as  the 
car  started  back  at  once,  indicating  that  the  brakes  were  not 
set  The  car  had  been  held  on  the  same  day,  at  the  same 
place  and  with  about  the  same  load.  There  was  a  brakeman 
at  the  spindle  and  he  turned  it  as  usual.  One  witness  testified 
that  when  the  superintendent  undertook  to  uncouple  the  car, 
he  took  hold  of  the  front  end  of  the  trailer  brake  with  his 
hand  and  tried  to  slip  the  coupling  pin;  that  the  motor  would 
start  back  and  the  trailer  would  go  back  with  it;  that  the  man 
in  charge  of  the  motor  would  control  the  front  end  of  the 
motor,  and  when  he  would  set  the  brake  it  would  hold  both 
cars,  but  when  he  would  slack  up  they  would  go  back  together; 
that  the  superintendent  would  try  to  set  the  brake  on  the 
trailer  and  still  try  to  pull  the  coupling  pin,  and  all  of  a  sudden 
it  came  out  and  the  trailer  went  back.  We  think  the  jury 
were  justified  in  finding  that  there  was  a  failure  on  the  part  of 
appellant  to  exercise  that  degree  of  care  for  the  safety  of  its 
passengers  which  the  law  requires. 

The  court  admitted  evidence  of  the  experience  of  appellant's 
servants  in  stopping  cars  at  the  same  point  on  that  day,  but 
refusefi  to  admit  evidence  that  they  had  stopped  cars  there 
before  that  day  without  accident.  In  this  there  was  no  error. 
Hodges  V.  Bearse,  129  HI.  87.  Tlie  court  also  refused  to 
allow  appellant  to  prove  the  character  of  the  house  at  which 
appellee  resided  and  acts  of  appellee  affecting  her  character. 
Such  evidence  was  immaterial  and  appellant  was  allowed  as 
much  latitude  in  that  respect  as  could  be  justified. 

The  instructions  asked  by  appellant,  which  it  is  claimed  were 
erroneously  refused,  are  the  ninth,  twelfth,  thirteenth,  fifteenth 
and  eighteenth.  The  ninth  and  twelfth  selected  from  the 
evidence  certain   facts,  such  as  the  previous  experience  of 
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appellant,  concealed  defect  in  the  bolt,  and  warning  bv  the 
superintendent  not  to  jnmp  off  the  car,  and  told  the  jury  that 
if  they  believed  such  facts  proven  they  should  consider  them. 
Such  instructions  are  bad  as  giving  undue  prominence  to  cer- 
tain evidence  and  should  not  be  given.  The  thirteenth  stated 
that  if  appellee  was  overcome  by  fright  and  jumped  from  the 
car  and  was  injured  she  could  not  recover  unless  her  fright 
was  occasioned  by  negligence  df  appellant 

The  jury  were  told  in  various  instructions  that  appellee 
pould  only  recover  upon  proof  that  she  used  reasonable  care, 
and  that  appellant  was  negligent,  and  that  appellant's  negli- 
gence was  what  caused  her  injuries.  If  an  action  be  brought 
for  a  wrongful  frightening,  whereby  injury  results,  and  the 
gist  of  the  action  is  that  the  frightening  was  negligent,  then 
it  must  be  proven  to  have  been  so.  But  here  there  was  no 
evidence  given  of  any  act  having  merely  the  effect  of  pro- 
ducing fright  as  a  ground  of  action.  The  state  of  mind  of 
appellee  when  the  car  was  running  away  under  circumstances 
of  apparent  danger,  was  only  an  incident  to  be  considered  in 
determining  whether  she  used  reasonable  care  under  all  the 
circumstances.  So  far  as  the  instruction  was  applicable  to 
the  case,  it  was  embraced  in  the  instructions  given.  The 
same  is  true  of  the  fifteenth  and  eighteenth.  The  jury  had 
been  told  that  appellee  must  show  that  she  used  ordinary  care 
as  required  by  the  fifteenth.  Tlie  eighteenth  states  certain 
grounds  of  recovery  as  being  alleged  in  the  declaration,  but 
the  abstract  contains  no  contents  of  the  declaration,  and  under 
tlie  rules  of  court  we  will  not  consider  the  question  whether 
it  contains  these  things  or  not.  Whetlier  it  does  or  not,  the 
point  made  is  fully  covered  by  other  instructions.  The  fifth, 
which  was  given,  stated  that  appellee  was  bound  to  prove 
every  allegation  contained  in  her  declaration  by  a  preponder- 
ance of  the  evidence  in  order  to  recover.  This  was  stronger 
tlian  the  one  refused,  as  it  required  her  to  prove  every  act 
of  negligence  alleged,  while  the  refused  instruction  was  in  the 
alternative,  and  allowed  her  to  recover  on  proof  of  one  or  tlie 
other  of  the  negligent  acts  said  to  be  alleged  in  the  declara- 
tion.    The  one  given  was  certainly  strong  enough. 

Appellant's  counsel  in  the  closing  address  to  the  jury  made 


Second  Disteict — May  Term,  1891. 


49 


Joliet  Street  By.  Co.  v.  McCarthy. 


6ome  improper  remarks  concerning  a  witness  for  appellee, 
but  the  court  stopped  him  on  objection  being  noade,  and 
instructed  the  jury  to  treat  the  statement  as  untrue.  The 
direction  of  the  court  in  such  cases  does  not  entirely  repair 
the  injury  done  by  ^uch  statements  as  this,  but  in  this  case 
the  witness  had  by  his  own  testimony  shown  his  character  in 
other  respects  to  be  such  that  wo  do  not  think  any  substan- 
tial injury  was  done  to  appellant  by  the  statement.  The 
testimony  of  the  witness  referred  to  had  no  relation  to  the  acci- 
dent or  responsibility  for  it,  and  was  not  of  great  importance 
in  any  view  of  the  case.  We  do  not  think  the  damages 
excessive. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Joliet  Stbeet  Railway  Company 

V. 

Mary  McCarthy. 

Street  Railroads — Neg ligence — Personal  Injuries — Eviden ee — In struc- 
tions — Practice. 
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1.  This  coart  will  not  consider  an  objection  as  to  a  matter  not 
abstracted. 

2.  In  a  personal  injury  case  the  excitement,  surprise  or  bewilderment 
of  the  person  injured  can  only  be  taken  into  account  in  determining  the 
quality  of  his  own  acts,  and  their  qutvlity  in  respect  to  care  or  negligence 
is  a  question  of  fact  for  the  jury. 

8.  The  fact  that  such  person  was  surprised,  excited  or  bewildered,  and 
that  a  railway  company  caused  that  condition  through  its  negligence,  can 
not  affect  an  intervening  agency  that  pulled  or  crowded  him  off  one  of  its 
cars,  against  his  will. 

[Opinion  filed  December  7,  1891J 

Appeal  from  the  Circuit  Court  of  "Will  County;  the  Eon. 
Chaelss  Blanchard,  Judge,  presiding. 
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Messrs.  Egbsbt  Phelps  and  Donoiioe  &  McKauohton,  for 
appellant. 

Mr.  E.  Meehs,  for  appellee. 

Cabtwbight,  J.  Mary  McCarthy  sued  the  Joliet  Street 
Railway  Company  and  recovered  judgment  for  $700.  The 
evidence  proved  that  she  was  riding  on  one  of  the  company's 
cars  as  a  passenger  when  the  car  was  uncoupled  on  a  grade 
from  a  motor  car  by  which  it  was  being  drawn,  and  when  so 
uncoupled  it  ran  rapidly  backward  down  the  grade  entirely 
free  from  control.  There  were  a  great  many  passengers  on 
the  car  with  her  and  there  was  much  excitement  and  confusion. 
She  got  off  by  being  pulled  or  jumping  off  the  car,  and  her 
shoulder  was  dislocated  and  her  side  injured. 

The  court  at  the  instance  of  appellee  gave  to  the  jury  this 
instruction  :  "  If  you  believe  from  the  evidence  that  the 
plaintiff  was  pulled  off  the  car,  or  jumped  from  tlie  same  before 
it  stopped,  and  that  the  negligence  of  the  defendant  or  its 
agents  or  servants  caused  the  car  in  question  to  run  down  the 
hill  with  great  velocity  as  charged  in  the  declaration,  and  if 
you  further  find  from  the  evidence  that  plaintiff  was  surprised, 
excited  and  bewildered,  and  was  placed  in  that  position  by  the 
said  negligence  of  the  defendant  or  its  servants  or  agents  at 
the  time  she  left  car,  the  fact,  if  proved,  that  she  was  pulled, 
crowded  off  or  jumped  from  the  car  under  such  circum- 
stances will  not  affect  her  right  of  recovery  in  this  case." 

Her  excitement,  surprise  or  bewilderment  could  only  be 
taken  into  account  in  determining  the  quality  of  her  own  acts, 
and  their  quality  in  respect  to  care  or  negligence  was  a  ques- 
tion of  fact  for  the  jury. 

If  tlie  jury  believed  that  she  jum]ied  from  the  car  or  got  off 
in  any  way  by  her  own  act  or  consent,  then  they  might  properly 
take  into  account  the  matters  stated  in  the  instruction,  and  all 
the  circumstances  surrounding  her,  in  deciding  with  respect  to 
her  care  or  negligence.  But  if  the  jury  should  conclude  that 
she  was  pulled  or  crowded  off  from  the  car  without  her  con- 
sent by  some  other  person,  the  fact  that  she  was  surprised, 
excited  or  bewildered,  and  that  the  company  caused  that  con- 
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dition,  would  not  aflfect  the  intervening  agency  that  pulled  or 
crowded  her  off  the  car  against  her  will.  No  definite  rule  of 
law  can  or  should  be  laid  down  which  would  interfere  with 
the  Jury  judging  the  degree  of  care  of  appellee  from  all  the 
circumstances  of  the  case.  This  instruction  was  wrong  in 
thus  interfering  with  the  jury,  and  deciding  that  question 
under  certain  conditions  as  one  of  law  instead  of  fact 

It  is  complained  that  the  fifth  instruction  for  appellee  did 
not  refer  the  jury  to  the  evidence  to  determine  whether 
appellee  exercised  ordinary  care.  We  think  it  is  not  subject 
to  the  objection. 

It  is  also  objected  to  the  sixth  instruction  for  appellee  that 
it  is  variant  from  the  declaration  in  declaring  a  duty  to  pro- 
vide safe  cars,  machinery,  tracks  and  roadway.  The  declara- 
tion is  not  abstracted,  and  under  tlie  rules  of  the  court  that 
objection  will  not  be  considered.  The  abstract  must  contain, 
everything  upon  which  questions  are  raised.  We  think 
appellee's  eighth  instruction  not  objectionable.  It  does  not 
require  the  jury  to  believe  anything  from  the  instructions  nor 
does  any  instruction  tell  them  to  believe  any  fact,  but  by  this 
instruction  they  are  required  to  believe  from  the  evidence 
under  the  instructions. 

There  was  no  error  in  refusing  appellant's  twelfth,  thir- 
teenth and  fourteenth  instructions. 

As  applied  to  the  case,  all  that  was  good  in  them  was  con- 
tained in  the  sixth  instruction  given  for  appellant  in ;  a  simple 
form.  For  the  error  in  giving  the  seventh  instruction  for 
the  appellee  the  judgment  is  reversed  and  the  cause  remanded. 

Meversed  and  rejiianded. 


Margaret  O'Malia  and  Patrick  O'Malia 

V. 

John  Glynn. 

Forcible  Entry  and  Detainer — Act  oft  See.  2'^Praefiee. 

A  suit  of  forcible  entry  and  detainer  not  being  maintainable  because  of  a 
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failure  to  make  the  statutory  demand,  the  defendant  appealini?  from  the 
jnstice'fl  judgment  in  behalf  of  the  plaintiff,  will  not  estop  the  plaintiff  from 
giving  the  required  notice  and  beginning  another  suit,  without  first  dismiss- 
ing the  appeal  suit  in  question .        , 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circnit  Court  of  Stephenson  County;  the 
Hon.  John  D.  Cbabtbee,  Judge,  presiding. 

Mr.  U.  D.  Meacham,  for  appellants. 

Messrs.  Gabykb  &  Fisheb,  for  appellee. 

HarkbBi  J.  This  action  was  brought  by  appellee  on  the 
31st  of  May,  1890,  before  a  justice  of  the  peace,  under  the 
6th  clause  of  Sec.  2  of  the  Forcible  Entry  and  Detainer  Act. 
Judgment  was  rendered  by  the  justice  in  favor  of  appellee, 
and  on  an  appeal  to  the  Circuit  Court,  where  the  case  was 
tried  without  a  jury,  a  like  judgment  was  rendered. 

Appellee  made  a  clear  case  by  his  proofs.  The  only  defense 
interposed  was  a  judgment  recovered  before  the  same  justice 
in  a  like  action,  for  the  same  premises,  in  favor  of  appellee 
and  against  appellants  on  the  29th  of  April,  1890,  and  appealed 
from  to  the  Circuit  Court.  At  the  September  term,  1890,  of 
the  Circuit  Court,  appellee  dismissed  his  first  suit  for  the  rea- 
son that  no  demand  in  writing  for  the  possession  of  the  prem- 
ises sued  for  had  been  made  before  its  commencement.  The 
judgment  in  this  case  was  not  rendered  until  the  December 
term,  1890. 

The  only  question  involved  is  whether  appellee  was  com- 
pelled to  wait  until  after  he  should  dismiss  his  first  suit  in  the 
Circuit  Court  before  commencing  another  action. 

At  the  time  of  the  commencement  of  this  suit  the  former 
one  was  pending  for  trial  de  now  in  the  Circuit  Court.  The 
first  one  could  not  be  maintained  because  no  demand  in  writ- 
ing for  possession  had  been  made.  A  demand  in  writing, 
before  the  commencement  of  suit,  was  a  condition  precedent 
to  plaintiff's  right  of  recovery;  without  it  there  was  no  cause  of 
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action.     It  cap  not  bo  said,  then,  that  the  two  suits  were  for  the 
same  identical  cause  of  action. 

The  suit  first  commenced  not  being  maintainable,  because  of 
failure  to  make  the  proper  statutory  demand,  we  hold  that 
during  its  pendency  appellee  could  put  himself  in  position  to 
maintain  a  suit  by  giving  the  required  notice  and  then  com- 
mence again,without  suffering  the  delay  incident  to  a  dismissal 
of  the  appeal  suit  in  the  Circuit  Court. 

Judgment  affinaed. 


City  of  Sandwich 

V. 

Belle  F.  Dolan. 


Municipal  Corporations — Defective  Sidewalk — Personal  Injuries — Wit- 
nesses — Eviden  ce — In  structions* 


1 .  Mere  contradiction  among  witnesses  as  to  facts,  furnishes  no  basis  for 
attempting  to  prove  the  facts  over  again  by  new  witnesses. 

2.  Neither  party  to  a  given  suit  is  bound  to  maintain  the  credibility 
of  his  witnesses  until  it  is  assailed  by  the  opposite  party  and  some  attempt 
made  to  impeach  their  credibility;  at  any  stage  of  the  case,  if  evidence 
should  be  offered  for  no  other  purpose  than  to  so  impeach,  the  party  in  inter- 
est may  support  their  credibility  by  additional  testimony. 

3.  A  person  is  not  bound  to  take  a  circuitous  route  to  avoid  a  sidewalk 
out  of  repair,  where  the  one  he  would  be  obliged  to  use  by  doing  so,  was 
equally  dangerous. 

4.  When  a  plaintiff  holding  the  affirmative  of  the  issue  has  given  all  the 
evidence  he  proposes  to  offer  in  support  of  the  issue,  the  defendant  should 
then  introduce  all  proof  in  contradiction  of  the  proof  introduced  by  the 
plaintiff  and  establishing  matters  of  defense,  and  the  plaintiff  may  then 
rebut  affirmative  evidence  introduced  by  the  defendant. 

5.  If  new  and  affirmative  matter  is  introduced  in  rebuttal,  the  defendant 
may  meet  and  overthrow  it,  but  that  is  the  extent  of  the  defendant's  right 
in  surrebuttal,  and  any  departure  from  the  rule  is  matter  of  indulgence  and 
dittcretion  in  the  court,  not  ordinarily  subject  to  review. 

6.  The  refusal  by  a  plaintiff  in  a  personal  injury  case  during  an  ex- 
amination by  physicians,  to  submit  to  a  harmless  test  which  would  indicate 
health  or  disease,  tends  to  show  that  the  symptoms  testified  to  by  him  were 
exaggerated  or  feigned. 
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7.  The  question  whether  a  person  wan  negligent  in  going  npon  a  given 
sidewalk  is  one  of  fact  for  the  jary  to  decide,  and  any  knowledge  on  his  part 
of  its  condition  should  be  taken  into  account  in  deciding  the  question. 

8.  While  instructions  alluding  directly  to  a  witness  have  been  sustained 
by  courts  in  certain  instancep,  it  is  better  practice  not  to  direct  an  instruo- 
^tion  against  a  particular  witness  or  class  of  witnesses. 

• 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  De  Kalb  County;  the 
Hon.  Chables  Kellum,  Judge,  presiding. 

Messrs.  W.  &  W.  D.  Babge,  for  appellant 

Messrs.  C.  A.  Bishop  and  Samuel  Alschuler,  for  appellee. 

Cabtwbight,  J.  This  case  has  been  before  this  court  and 
the  Supreme  Court  on  former  appeals  by  the  present  appel- 
lant, and  is  reported  in  34  111.  App.  199,  and  133  111.  177. 
The  case  has  been  again  tried  in  the  Circuit  Court,  resulting 
in  a  somewhat  increased  verdict  for  appellee  in  the  sum  of 
$3,000.  That  the  sidewalk  upon  which  the  accident  occurred 
was,  and  for  a  long  time  had  been,  out  of  repair  and  in  very 
bad  condition  is  not  denied,  but  is  admitted  by  appellant;  nor 
is  it  denied  that  the  accident  of  appellee,  falling  upon  it  by 
reason  of  its  defective  condition,  occurred  as  claimed  by  her; 
but  it  is  contended  on  the  part  of  appellant  that  the  jury  were 
not  justified  in  finding  that  the  injuries  complained  of  resulted 
from  the  fall,  nor  that  appellee  was  in  the  exercise  of  ordi- 
nary care,  and  that  the  court  erred  in  refusing  to  admit  cer- 
tain evidence  offered  by  appellant  and  in  giving  and  refusing 
instructions.  The  circumstances  under  which  the  accident 
happened  are  detailed  in  the  former  opinion  of  this  court,  and 
need  not  be  repeated  here.  The  facts  proven  upon  the 
retrial  appear  to  be  substantially  the  same  as  stated  in  that 
opinion,  except  that  the  health  and  bodily  condition  of  appel- 
lee was  shown  to  be  worse  than  at  the  time  of  the  first  trial. 
The  record  shows  some  contradiction  among  the  doctors  as  to 
whether  the  eighth  rib  was  broken  at  the  time  of  the  fall  or 
at  a  subsequent  time,  and  those  testifying  for  appellant  say  that 
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the  twelfth  rib  was  not  broken,  but  that  where  tliere  was  a 
bunch  on  the  side  of  appellee,  the  attaching  cartilage  from 
the  ninth  jib,  several  inches  in  length,  was  broken  or  turn, 
which  fact  they  do  not  regard  as  of  much  consequence.  A 
consideration  of  all  the  evidence  on  those  subjects  satisfies  us 
that  the  injuries  to  appellee  resulted  from  the  fall,  and  that 
injurious  consequences,  permanent  and  progressive  in  their 
nature,  have  already  taken  place  and  are  to  be  reasonably 
apprehended  in  the  future.  With  respect  to  the  question  of 
tlie  degree  of  care  exercised  by  appellee,  the  evidence  shows 
that  in  the  manner  of  using  the  walk  she  exercised  ordinary 
care,  and  that  the  accident  resulted  from  no  act  or  omission  on 
her  part,  but  from  her  son  stepping  on  a  board  which  flew  up 
in  front  of  her  and  tripped  her  so  that  she  fell ;  and  the  main 
contention  of  appellant  is,  that  she  was  negligent  in  using  the 
walk  at  all.  Considering  this  proposition  as  a  question  of  fact, 
it  appears  that  this  walk  was  the  direct  route  from  the  Con- 
gregational Church,  where  appellee  liad  been,  to  her  home, 
where  she  was  going;  tliat  it  was  an  ordinary  walk,  and  its 
infirmity  consisted  in  loose  boards  on  account  of  decayed 
stringers;  that  she  was  accustomed  to  travel  upon  it  fre- 
quently; that  it  was  used  by  the  public  without  notice  or  pro- 
hibition by  appellant;  that  it  was  not  palpably  dangerous  to 
use  it  at  all,  and  that  so  far  as  appears,  the  previous  use  of  the 
walk  in  its  existing  condition  had  been  without  accident. 

There  was  some  evidence  that  a  portion  of  the  walk  on  the 
opposite  side  of  the  street,  which  it  is  said  she  should  have 
used,  was  in  about  the  same  condition  as  this.  She  was  cer- 
tainly not  obliged  to  takearaorecircuitousrouteif  she  thereby 
would  encounter  equal  danger.  We  think  that  she  was  not 
negligent  in  exercising  her  undoubted  right  to  the  use  of  the 
walk  in  going  to  her  home. 

Upon  the  trial  appellant  called  as  a  witness  Harold  M. 
Moyer,  a  doctor,  who  testified  that  he  examined  appellee  at 
the  instance  of  appellant  to  ascertain  tlie  existence  or  non- 
existence of  injuries  claimed  to  exist,  and  their  extent.  The 
object  and  purport  of  his  testimony  was  to  show,  so  far  as  nerv- 
ous, spinal  and  muscular  symptoms  of  injury  were  concerned, 
that  she  was  exaggerating  or  feigning.     He  testified  that  such 
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was  hiB  belief  as  to  symptoms  relative  to  the  spine,  and  that 
he  examined  the  spine  and  mnseles  and  moasnred  the  arms. 
He  thought  she  did  not  experience  the  symptoms  which  she 
stated.     He   further  stated  that  be  wanted  to  examine  the 
muscles  with  a  battery,  but  that  she  objected  to  it.     He  gave 
as  a  reason  for  wanting  to  make  such  a  test,  that  the  battery 
would  show  the  amount  of  electricity  required  to   produce 
contraction  of  a   muEcie  and  would  show,  apart  from    any 
statement  of   the  patient,    indications  of   health   or  disease. 
Appellant  afterward  examined   as  a  witness  G.  W.  Nebbit, 
another   doctor  who  was    present   and   assisted  at    Moyer's 
examination  of  appellee,  but  no  testimony  was  elicited   from 
Kesbit  about  any  proposal  to  examine  appellee  with  a  battery 
or  any  refusal  on  her  part.     After  appellant  had  completed  its 
defense  Mrs.  M.  P.  Johnson,  Dr.  Bryant,  James  Dolan  and 
appellee,  all  of  whom  were   present  at  the  examination  by 
Moyer,  testified  in  rebuttal  that   Moyer  did  not  propose  to 
examine  appellee  with  a  battery  and  that  she  did  not  refuse  to 
permit  such  an  examination.     After  the  evidence  in  rebuttal 
appellant  recalled  Dr.  Nesbit  and  proposed  to  have  him  testify 
that  Dr.  Moyer  had  a  battery  there  and  that  appellee  said 
that  he  could  not  use  it  on  her.     On  objection  this  was  not 
permitted  and  it  is  insisted  that  this  was  error.     The  well  set- 
tled rule  of  practice  is,  that  when  a  plaintiff  holding  the  affirm- 
ative of  the  issue,  as  in  this  case,  has  given  all  the  evidence  he 
proposes  to  offer  in  support  of  the  issue,  the  defendant  shall 
then  introduce  all  proof  in  contradiction  of  the  proof  adduced 
by  the  plaintiff  and  establishing  matters  of  defense,  and  the 
plaintiff  may  then  rebut  affii-mative  evidence  introduced  by 
defendant.     If  new  and  affirmative  matter  is  introduced  in 
rebuttal,  the  defendant  may  meet  and  overthrow  it,  but  that  is 
the  extent  of  defendant's  right  in  surrebuttal,  and  any  departs 
nre  from  the  rule  is  matter  of  indulgence  and  discretion  in  the 
court,  not  ordinarily  subject  to  review.     After  the  defendant 
is  fully  apprised  by  plaintiff's  evidence  of  the  ground  upon 
which  a  recovery  is  to  be  had  if  at  all,  it  is  the  plain  duty  of 
the  defendant  to  meet  the  case  made  by  whatever  proof  he 
may  have   and  intend    to  use.     Thompson   on   Trials,  Sees. 
344-347.     It  is  true  that  neither  party  is  bound  to  maintain 
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the  credibility  of  his  witnesses  until  it  is  assailed  by  the  oppo- 
site party  and  some  attempt  made  to  impeach  their  credibility; 
and  so  at  any  staple  of  the  case,  if  evidence  should  be  offered 
for  no  other  pui'pose  than  to  impeach  their  credibility,  the 
party  in  interest  may  support  their  credibility  by  additional 
testimony.  In  the  case  of  Wade  v.  Thayer,  40  Cal.  578,  wit- 
nesses testified  that  several  persons  who  had  testified  to  an 
occurrence  were  nut  present  at  the  time  of  the  occurrence. 
This  was  not  testimony  as  to  any  fact  material  to  the  issae, 
but  was  manifestly  offered  only  to  impeach  witnesses  by  show- 
ing that  their  testimony  was  manufactured. 

The  court  say:  "  The  evidence  on  behalf  of  the  plaintiff  to 
the  effect  that  these  witnesses  of  the  defendants  were  not 
present,  could  have  been  offered  for  no  other  purpose  than  to 
impeach  their  credibility,  and  was  competent  for  this  purpose." 
It  is  a  well-settled  rule  that  a  party  whose  wjtnes&es  are 
sought  to  be  impeached  by  proof  of  this  character  may  sup- 
port their  credibility  by  rebutting  evidence,  and  it  was  held 
that  defendants  had  a  right  to  show  that  the  witnesses  were 
present.  In  the  case  of  Richardson  v.  Lessees  of  Stewart,  4 
Brim.  197,  evidence  tending  to  show  an  interest  of  a  witness 
in  tlie  subject-matter  of  a  suit  was  offered,  and  could  have 
been  for  no  other  purpose  except  to  affect  his  credibility. 
He  had  testified  that  he  liad  no  interest,  and  the  court  say 
that  the  evidence  was  an  attack  on  his  character  and  that  the 
party  had  a  right  to  introduce  a  deed  showing  that  he  parted 
with  his  interest  before  he  testified.  In  the  present  case 
appellee  introduced  her  evidence  of  the  naturd  and  extent  of 
her  injuries.  If  appellant  claimed  that  she  exaggerated  or 
feigned  the  symptoms  which  she  manifested  and  related,  it  was 
important  and  substantial  matter  of  defense.  If  she  had 
refused  to  submit  to  an  examination  which  would  disclose  the 
truth  it  would  tend  to  show  that  the  symptoms  were  exag- 
gerated or  feigned.  Appellant  had  no  right  to  present  that 
defense  by  piecemeal.  The  evidence  rebutting  the  testimony 
of  Dr.  Moyer  as  to  the  material  fact  was  not  impeaching  evi- 
dence in  any  sense  and  did  not  tend  to  discredit  him  in  any 
different  manner  than  that  in  which  any  contradiction  dis- 
credits a  witness.    Mere  contradiction  among  witnesses  as  to 
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facts,  furnishes  no  basis  for  attempting  to  prove  the  fact  over 
again  by  new  witnesses.  If  upon  each  contradiction  a  party 
would  be  entitled  to  produce  a  new  witness  there  would  be 
practically  no  limit  to  their  production.  Nor  was  there  any 
element  of  surprise  in  the  production  of  tlie  rebutting  testi- 
mony. When  appellant  was  introducing  testimony  so  damag- 
ing to  appellee  as  that  of  Dr.  Moyer,  it  would  necessarily  be 
anticipated  that  appellee  would  meet  and  contradict  it  if  in 
her  power  to  do  so,  and  the  presence  of  the  other  witnesses 
at  that  examination  who  could  testify  as  to  what  occurred  there 
was  well  known.  There  was  no  error  in  the  exclusion  of  the 
offered  evidence.  Its  admission  at  that  time  rested  in  the 
discretion  of  the  court. 

The  court  refused  two  instructions  prepared  by  appellant's 
counsel,  both  of  which  declared  that  if  the  evidence  showed 
the  sidewalk  to  be  unsafe  and  that  appellee  knew  it  to  be 
unsafe  then  in  was  her  duty  to  keep  off  the  sidewalk  and  not 
go  upon  it.  These  instructions  were  clearly  not  in  accordance 
with  the  law.  The  question  whether  appellee  was  negligent 
in  going  upon  this  walk  was  one  of  fact  for  the  jury,  and  any 
knowledge  on  her  part  of  its  condition  was  to  be  taken  into 
account  in  deciding  that  question,  but  the  question  itself  was 
for  the  jury.  The  court  at  the  instance  of  appellant  gave 
several  instructions  presenting  in  varying  language  the  ques- 
tion upon  the  evidence  whether  she  was  in  the  exercise  of 
reasonable  care  and  caution  in  going  upon  and  using  the  side- 
walk, and  these  were  correct.  In  City  of  Flora  v.  Nancy,  26 
N.  E.  Rep.  64^,  error  was  assigned,,  upon  the  refusal  of  an 
instruction  stating  that  the  plaintiff  would  be  precluded  from 
a  recovery  if  she  went  upon  the  sidewalk  or  continued  to 
walk  thereon  after  she  had  observed  that  it  was  out  of  repair. 
The  court  say  :  *'  But  if  the  plaintiff  knew  that  the  sidewalk 
was  out  of  repair  the  law  did  not  require  her  'to  go  out  into 
the  street  and  pass  around  the  walk.  Although  a  person  goes 
upon  a  sidewalk  knowing  it  to  be  out  of  repair,  recovery  may 
be  had  for  an  injury  received,  if  ordinary  and  reasonable  care 
has  been  used."  It  was  hold  not  error  to  refuse  the  insti  no- 
tion. When  the  present  case  was  before  the  Supreme  Court 
it  was  said :     "  Whether  it  was  obligatory  on  plaintiff  to  travel 
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over  one  walk  or  the  other,  was  a  question  which  it  was  not 
the  province  of  the  court  to  determine  as  a  matter  of  law." 
City  of  Sandwich  v.  Dolan,  133  111.  177. 

It  is  insisted  that  the  coart  erred  in  giving  an  instruction 
prepared  by  appellee  as  follows:  "  If  the  jury  believe  from 
the  evidence  that  any  witness  has  wilfully  sworn  falsely  on 
this  trial,  as  to  any  matter  or  thing  material  to  the  issues  in 
the  case,  then  the  jury  are  at  liberty  to  disregard  the  entire 
testimony  of  such  witness  except  in  so  far  as  it  has  been  cor- 
roborated by  other  credible  evidence  or  by  facts  and  circum- 
stances proved  on  tlie  trial."  The  objections  made  to  this 
instruction  are,  first,  that  the  jury  would  understand  it  to  apply 
to  the  witnesses  for  defendant  only,  and  that  it  was  therefore 
erroneous  as  only  applying  to  the  witnesses  on  one  side  and 
as  an  intimation  that  in  the  judgment  of  the  court  they  were 
more  to  be  suspected  than  those  on  the  other  side,  and  second, 
because  it  did  not  mention  the  name  of  anv  witness  or  wit- 
nesses.  The  instruction  is  not  subject  to  the  first  objection. 
It  has  no  more  application  to  the  witnesses  for  one  party  than 
the  other  and  could  not  be  drawn  in  more  general  terms.  The 
second  objection  is  not  tenable.  While  instructions  alluding 
directly  to  a  witness  have  been  sustained,  the  better  practice 
is  doubtless  not  to  direct  such  an  instruction  against  a  particu- 
lar witness  or  class  of  witnesses.  Phenix  Ins.  Co.  v.  La  Pointe 
118  111.  384;   Thompson  on  Trials,  Sec.  2421. 

The  jury  might  readily  understand  that  in  the  judgment  of 
the  court  there  was  something  in  the  testimony  of  the  witness 
or  witnesses  named  upon  which  to  base  the  instruction  and  to 
make  the  general  rule  peculiarly  applicable  to  such  witness  or 
witnesses  as  distinguished  from  the  other&  It  is  certainly  not 
an  objection  that  the  court  has  failed  to  make  such  direct 
application  of  the  rule  to  some  witness  or  witnesses.  In 
Martin  v.  People,  54  111.  225,  it  is  said:  "A  court  can  hardly 
err  in  refusing  to  give  any  instruction  which  seems  designed 
to  influence  a  jury  as  to  the  credit  to  be  given  to  particular 
witnesses."  Some  other  minor  objections  are  made  to  the  lan- 
guage of  instructions  given,  but  we  think  the  instructions  were 
properly  given.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 


60  Appellate  Courts  of  Illinois. 

Vol.  42.)  The  People  v.  Trustees  of  Schools, 


The  People  of  the  State  of  Illinois  ex  rel. 

V. 

Trustees  of  Schools. 

Manda m m«—  Quo  Wa rranto — Schools —  Treasurer-^Offlee  of—Pra ci ice, 

1.  Mandamus  will  not  lio  where  the  right  sought  to  be  enforced  is 
doubtful.     The  granting  or  refusal  of  the  writ  is  discretionary. 

2.  Large  discretion  should  be  indulged  to  the  trustees  of  schools  in  the 
appointment  of  their  treasurer,  and  where  a  selection  has  been  made,  but 
before  they  have  been  notified  of  an  acceptance  of  the  trust  by  the  appointee 
and  before  a  bond  has  been  presented,  they  may  rescind  their  action  and  make 
another  appointment. 

8.  Where  an  office  is  already  filled  by  an  incumbent,  exercising  its  func- 
tions under  color  of  right,  mandamus  will  not  lie  to  compel  the  admission 
of  another  claimant,  nor  to  determine  the  question  of  title. 

4.  The  office  of  the  writ  of  mandamus,  when  directed  to  subordinate 
tribunals  exercising  judicial  or  discretionary  power,  is  to  compel  them  to  act 
where  it  is  their  duty  to  acti  but  never  to  compel  them  to  decide  in  a  par- 
ticular manner. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circnit  Conrt  of  Ogle  County ;  the  Hon. 
James  H.  Cartwright,  Judge,  presiding. 

On  the  7th  of  April,  1890,  at  a  meeting  of  the  trustees  of 
schools  of  Town.  24,  R.  9  E.,  of  Ogle  County,  a  ballot  was 
taken  for  treasurer,  resulting  in  appellant's  receiving  two  votes 
and  one  A.  M.  Newcomer  one  vote. 

Without  taking  further  action  the  trustees  t^en  adjourned. 
At  a  meeting  held  three  days  afterward,  April  10th,  the 
trustees  reconsidered  their  action  in  electing  appellant  and 
appointed  Newcomer  treasurer  of  tlie  town  for  two  years,  and 
Newcomer  presented  his  treasurer's  bond  with  two  sureties  and 
the  same  was  thereupon  approved.  Newcomer  at  once  entered 
upon  the  discharge  of  his  duties  as  such  officer,  and  his  bond 
was  delivered  to  the  county  superintencipnt  of  schools  and  filed 
for  record.     On  the  day  following  Ne vomer's  appointment, 
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appellant  executed  a  treasurer's  bond  with  sureties  and  applied 
to  the  trustees  for  its  approval,  which  was  declined  upon  the 
ground  that  they  had  appointed  Newcomer  to  the  office  and 
Lad  approved  his  bond. 

On  the  15th  day  of  the  following  August,  appellant  filed  in 
the  Circuit  Court,  a  petition  for  a  writ  of  mandamus  to  com- 
pel the  trustees  to  approve  his  bond  and  forward  the  same  to 
the  county  superintendent  of  schools  to  be  filed  in  his  office. 
Issue  was  taken  on  two  pleas  filed,  one  alleging  that  the  peti- 
tioner never  was  in  fact  appointed  to  the  office  of  treasurer, 
and  the  other  alleging  the  appointment  and  qualification  of  A. 
M.  Newcomer  as  such  treasurer. 

On  a  trial  by  the  court  the  issues  were  found  for  the  defend- 
ant, the  writ  of  mandamus  denied,  and  judgment  rendered 
against  the  petitioner  for  costs. 

Messrs.  D.  D.  O'Brien  and  J.  C.  Sbystbb,  for  appellant. 
Mr.  H.  A.  Smith,  for  appellees. 

Hakkeb,  J.  There  is  nothing  better  settled  in  the  whole 
domain  of  the  law,  than  that  mandamus  will  not  lie  where  the 
right  sought  to  be  enforced  is  doubtful. 

The  court  to  whom  application  is  made,  exercises  a  discre- 
tion in  granting  or  refusing  the  writ,  and  if  the  right  be  doubt- 
ful the  writ  will  be  refused.  Prior  to  the  amendatory  act  of 
1874,  it  was  settled  by  a  uniform  current  of  decisions  in  this 
State,  that  the  writ  should  be  denied  wherever  the  right  was 
either  doubtful  or  where  there  was  some  other  adequate 
remedy  at  law.  While  the  effect  of  that  act  has  been  to 
change  the  rule  so  far  as  regards  the  application  of  mandamus 
where  there  is  another  equally  appropriate  remedy  at  law,  the 
rule  is  still  inflexible  that  the  action  will  not  lie  where  the 
right  is  doubtful;  the  party  praying  the  writ  must  show  a 
clear  right  to  it.  County  of  St  Clair  v.  The  People  ex  r^l. 
Keller,  85  111.  396;  the  People  ex  rel.  v.  Lieb,  85  111.  484; 
The  Poeple  ex  rel.  v.  The  Trustees  of  Schools,  86  IlL  613; 
The  People  ex  reL  v.  Davis  et  al.,  93  111.  133;   The  People  v. 
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Village  of  Crotty,  98  111.  180;  The  People  ex  rel.  v.  Johnson, 
100  111.  637. 

The  statute  makes  ,the  treasurer  ex  officio  clerk  of  the  board 
of  trustees.  He  is  the  keeper  of  their  records,  and  is  inti- 
mately associated  with  him  in  the  performance  of  their  official 
duties. 

The  statute  also  makes  them  personally  liable  for  the  suffi- 
ciency of  the  securities  taken  upon  the  treasurer's  bond.  It  is 
highly  important  to  the  trustees,  then,  that  the  person  selected 
should  be  not  only  capable  of  discharging  efficiently  the  duties 
of  clerk,  but  also  a  man  of  approved  integrity.  For  that  rea- 
son we  feel  that  large  discretion  should  be  indulged  to  the 
trustees  in  the  appointment  of  their  treasurer,  and  are  very 
much  inclined  to  the  opinion  that  where  a  selection  has  been 
made,  but  before  they  have  been  notified  of  an  acceptance  of 
<  the  trust  by  the  appointee,  and  before  a  bond  has  been  per- 
'  sented,  they  may  rescind  their  action  and  make  another 
appointment. 

At  the  time  of  the  presentation  of  the  petition,  A.  M.  New- 
comer, by  virtue  of  the  appointment  of  April  10th,  the  giv- 
ing and  approval  of  his  bond,  and  the  filing  of  it  with  the 
county  superintendent,  had  been  installedx  into  the  office  of 
treasurer  and  was  exercising  its  functions.  It  is  apparent  on 
the  face  of  the  pleadings  that  the  issues  presented  involved  a 
determination  as  to  whether  appellant  or  Newcomer  was 
appointed  to  the  office  and  entitled  to  exercise  its  functions. 
Claiming  it,  and  seeking  to  become  installed  into  it,  as  appel- 
lant does,  his  appropriate  remedy  (if  .he  has  any)  woul^  appear 
to  be  by  information  in  the  nature  of  qiio  warranto.  Where 
an  office  is  already  filled  by  an  incumbent,  exercising  its  func- 
tions under  color  of  right,  mandamus  will  not  lie  to  compel 
the  admission  of  another  claimant,  nor  to  determine  the  ques- 
tion of  title. 

In  the  matber  of  approving  the  township  treasurer's  bond 
the  trustees  exercise  discretion.  They  are  the  judges  of  the 
sufficiency  of  the  sureties.  Tlie  petition  in  this  case  seeks  to 
compel  them  to  receive  and  approve  the  bond — not  merely  to 
act  in  the  matter. 


Second  District — December  Term,  1890.     63 

I.,  I.  &  I.  Ry.  Ca  V.  DooIin$r. 

The  ofilco  of  the  wi*it  of  mandamus  when  directed  to  sub- 
ordinate tribunals  exercising  judicial  or  discretionary  power, 
is  to  compel  them  to  act  where  it  is  their  duty  to  act,  but 
never  to  compel  tbem  to  decide  in  a  particular  manner. 

A  subordinate  body  can  be  required  to  act,  but  not  how  to 
act,  in  a  matter  as  to  which  it  has  the  right  to  exercise  its 
judgment  The  trustees,  being  vested  with  the  power  to 
determine  whether  the  sureties  on  a  treasurer's  bond  are 
BuiBcient,  will  not  by  mandamus  be  compelled  to  decide  that 
they  are.  Kelly  et'al.  v.  City  of  Chicago  et  al.,  62  111.  279; 
Tlie  People  ex  rel.  v.  Dental  Examiners,  110  III.  180;  The 
People  v.  The  Mayor,  25  Wend.  680;  The  People  ex  rel.  v. 
Council  of  Troy,  78  N.  T.  33. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 

Juptiee  Cartwhioht,  having  tried  this  case  in  the  Circuit 
Court,  took  no  part  in  its  decision  here. 


Indiana,  Illinois  &  Iowa  Railway  Company 

V. 

John  Dooling. 

Railroads — Injury  to  Stock — Defeetite  Fence — Contrlhutory  Negligence, 

In  an  action  brought  to  recover  from  a  railroad  company  the  value  of  a 
horse  killed  upon  its  track,  the  defendant  claiming  that  the  fence  at  the 
highway  crossing  above  which  the  horse  pasi^ed  from  the  highway  upon  the 
right  of  way,  where  he  was  struck  and  killed,  was  not  out  of  repair  a  suffi- 
cient length  of  time  in  which  the  defendant  could  have  discovered  and 
repaired  it,  this  court  holds  the  evidence  to  the  contrary  to  be  sufficient,  and 
grants  the  plaintiff  leave  to  remit  a  pum  named  from  the  amount  recovered, 
it  exceeding  the  demand  upon  the  summons. 

[Opinion  filed  December  7, 1891.] 

ArPEAL  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  -N.  J.  PiLSBUBY,  Judge,  presiding. 
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Mr.  n.  K.  Wheelek,  for  appellant, 

Messrs.  Richardson  Bros.,  for  appellee, 

Lacey,  F.  J.  This  suit  was  brought  bj  the  appellee  against 
the  appellant  before  a  justice  of  the  peace,  to  recover  the 
value  of  a  horse  killed  by  the  locomotive  and  cars  of  the  latter 
while  on  its  railroad  track.  The  demand  on  the  back  of  the 
Bumroons  was  for  $50  and  the  recovery  in  the  case  was  for  $70, 
which,  being  more  than  the  demand,  could  not  be  allowed  to 
stand  as  against  the  objection  of  the  appellant  The  appellee, 
however,  moves  this  court  for  leave  to  remit  $20,  and  asks 
the  judgment  to  be  allowed  to  stand  for  the  balance,  $50. 

Upon  consideration  the  motion  to  remit  $20  is  allowed. 
The  appellant  claims,  however,  that  the  evidence  is  not  suffi- 
cient to  support  the  verdict,  in  that  the  fence  at  the  highway 
crossing  above  which  the  horse  passed  from  the  highway  onto 
the  railroad  right  of  way,  where  he  was  struck  by  the  locomo- 
tive and  killed,  was  not  out  of  repair  a  sufficient  length  of 
time  in  which  the  appellant's  agents  could  have  discovered 
and  i-epaired  it.  This  is  the  main  cause  of  error  assigned  for 
reversal. 

We  have  read  the  evidence  carefully  and  are  of  the  opinion 
that  it  fairly  supports  the  verdict  While  it  is  not  of  a  posi- 
tive character,  we  think  the  jury  were  justified  in  finding  the 
verdict  wOiich  it  did.  The  evidence  of  the  appellee  shows 
that  the  wires  of  which  the  fence  was  built  were  loose  and 
that  the  posts,  being  cedar,  were  not  sufficient  to  hold  staples, 
and  this  was  probably  the  cause  of  the  horse  getting  through. 
After  the  horse  had  broken  through,  two  of  the  wires  (the  top 
ones)  of  which  the  fence  was  composed  were  discovered  by 
the  agent  of  appellant  to  be  broken,  whetlier  by  the  horse  in 
getting  over  is  not  known,  so  far  as  the  evidence  discloses. 

Caler  Eeno,  the  agent  of  appellant  toexamine  and  keep  the 
fence  in  repair,  went  along  the  day  before  the  accident  and 
crossed  over  the  railroad  crossing  at  tlie  center  section  of  the 
highway  and  looked  at  the  fence  as  he  passed  and  saw  noth- 
ing out  of  the  way.     He  says  that  the  fence  was  in  fair  con- 
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dition,  but  he  fails  to  tell  the  jury  whether  he  went  up  to  tiie 
fence  and  examined  it  or  not,  and  what  he  ca1l8  fair  condition 
is  not  disclosed.  We  are  inclined  to  think  tha^  while  the  evi- 
dence is  not  as  clear  as  it  might  be  as  to  the  bad  condition  ot 
the  fence,  that  it  is  fairly  sufficient  on  that  point,  and  also  as 
to  its  being  so  for  so  long  a  time  that  appellant  would  be  held 
to  notice,  as  it  was  Reno's  duty  to  examine  it  every  day. 

The  attorney  for  appellant  also  makes  the  point  that  the 
court  refused  to  exclude  evidence  as  to  the  1)ad  condition  of 
the  appellant's  fence  in  places  other  than  where  the  horse  got 
through.  We  think  this  was  not,  under  the  circumstances, 
reversible  error.  At  the  time  the  motion  was  made,  the  court 
held  that  the  evidence  was  immaterial  and  improper  and  held 
it  up  for  further  consideration,  but  so. far  as  the  record  dis- 
closes, never  excluded  it.  But  the  court,  at  appellant's  request, 
covered  that  point  by  an  instruction  which  was  a  virtual 
exclusion  of  the  evidence  asked  to  bo  excluded  on  the  point 
complained  of.  We  can  not  think  the  jury  could  have  been 
misled  by  this  immaterial  evidence. 

It  is  insisted  that  appellee  was  negligent  in  not  preventing 
his  horse  from  escaping  from  his  own  pasture  and  he  therefore 
should  not  recover.  In  answer  to  this  complaint  it  is  enough 
to  say  that  appellee  was  not  allowing  his  horse  to  run  at  largo 
on  the  highway,  as  counsel  contends,  but  he  e6ca)>ed  from  the 
pasture  by  accident  It  does  not  follow,  as  a  matter  of  law, 
that  even  if  appellee  was  negligent  in  not  keeping  his  horse  in 
liis  own  pasture,  that  the  railroad  company  would  not  be  liable 
for  the  killing  of  the  horse  caused  by  violation  of  a  statutory 
duty  to  keep  its  track  fenced. 

With  the  allowance  of  the  remittitur^  we  fail  to  find  any 
error  in  the  record  of  sufficient  importance  to  cause  a  reversal. 

The  judgment  of  the  court  below  is  therefore  affirmed  for 
the  amount  of  $50  and  costs  recovered  below,  but  it  is  ordered 
that  appellee  pay  the  costs  of  this  court. 

Judgment  affirmed. 


VouXLIlS 
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Is  ^  Phenix  Insurance  Company 

l4Jt  106 

V. 

EoBERT  F.  Johnston. 

* 

Fire  Insurance— 'Policff-' Condition 8 — Additional  Insurance  teithout 
Consent — Estoppel — Acts  of  Agents — Agency, 

1 .  Where  a  second  policy  of  insurance  is  taken  out  upon  given  property, 
it  does  not  absolutely  void  a  previous  policy  containing  the  clause — "if  the 
assured  shall  have  or  hereafter  accept  any  other  insurance  on  the  above 
mentioned  property,  whether  valid  or  not  *  ♦  *  without  consent 
indorsed  hereon,  *  *  *  then,  in  each  and  every  one  of  the  above  cases 
this  policy  shall  be  null  and  void;  *'  such  clause  means  that  no  recovery  can 
be  had  on  such  first  policy  without  a  waiver,  and  while  such  policy  is  in  a 
state  of  violation  through  the  life  of  such  second  policy,  the  cancellation  of 
the  second  policy  will  in  such  case  revive  the  first. 

2.  The  assurance  of  an  agent  that  injured  may  rely  upon  the  consent 
of  the  company  for  additional  assurance,  amounts  to  a  waiver  of  a  clause 
requiring  consent,  he  being  its  agent  in  respect  thereto. 

3.  In  an  action  upon  a  fire  insurance  policy,  the  defense  being  breach  of 
a  condition  in  procuring  other  insurance  without  consent,  the  plaintiff  con- 
tending that  such  act  was  waived  by  the  defendant,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff. 

4.  When  a  policy  holder  applies  to  an  insurer,  seeking  a  certain  privi- 
lege, he  is  bound  to  make  his  selection  and  give  notice  of  it  to  the  insured, 
otherwise  the  latter  may  assume  the  permission  is  granted. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

This  was  a  suit  on  an  insurance  policy  against  fire,  on  the 
larm  dwelling  of  appellee,  and  his  furniture  and  other  prop- 
erty. Insurance  as  follows:  dwelling  $4,000,  valued  at  S6,000; 
household  furniture  $1,500,  valued  at  $4,000;  piano  and  music 
$500,  valued  at  $1,000;  barn  $1,500,  valued  at  $2,000;  hay  in 
barn  $400,  and  grain  in  granaries  at  $400 — total  $8,300. 
Policy  dated  December  28, 1887,  and  run  for  live  years.  The 
insurance  was  for  a  premium  in  gross  of  $134.  The  house 
was  stated  in  the  application  to  be  worth  $6,000.     On  the  3l8t 
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of  March,  1890,  it  was  destroyed  by  fire  with  most  of  its  con- 
tents. Notice  of  the  loss  was  given  through  Koswell  Bills  & 
Co.,  of  Peoria,  on  one  of  the  blanks  furnished  them  in  con- 
nection witli  their  business  as  mercantile  insurance  agents  of 
the  company.  The  cause  was  tried  before  the  court  and  jury 
and  resulted  in  a  verdict  for  appellee  for  the  Qum  of  $5,752.53, 
upon  which  judgment  was  rendered  and  this  appeal  taken. 
The  defense  in  the  case  rested  upon  an  alleged  violation  of 
certain  provisions  of  the  insurance  policy  without  the  consent 
of  the  appellant  indorsed  on  the  policy,  in  regard  to  the  taking 
out  of  additional  insurance  by  appellee,  which  is  claimed  ren- 
dered the  policy  void  and  released  appellant  from  liability 
under  the  provisions  of  the  policy,  in  case  of  destruction  of 
the  insured  property  by  fire. 

The  appellee  claims  that  appellant  is  estopped  to  insist  on 
such  forfeiture  on  account  of  certain  acts  of  its  agent  in  Chi- 
cago, which  will  be  mentioned  in  course  of  the  opinion.  Ap- 
propriate pleas  and  replications  were  filed  to  raise  the  issues 
tried.  The  provisions  of  the  insurance  policy  taken  out  by 
appellee,  upon  which  the  appellant's  defense  is  supposed  to 
rest,  are  as  follows,  viz.:  *  *  *  "  If  the  assured  shall  have 
or  hereafter  accept,  any  other  insurance  on  the  above  men- 
tioned property,  whether  valid  or  not,  *  »*  *  without 
consent  indorsed  hereon,  ♦  *  *  then,  in  each  and  every 
one  of  the  above  cases,  this  policy  shall  be  null  and  void;"  and 
again,  '*  No  agent  or  employe  of  this  company  or  any  other 
person  or  persons  have  power  or  authority  to  waive  or  alter 
any  of  the  terms  or  conditions  of  this  policy,  except  only  the 
general  agent  at  Chicago,  Illinois,  and  any  waiver  or  alteration 
by  him  must  be  in  writing." 

The  appellee  on  or  about  July  30,  1889,  took  out  an  addi- 
tional insurance  of  $2,000  on  the  same  dwelling  insured  by 
the  above  policy,  given  by  appellant,  in  the  Hartford  Insur- 
ance Company.  The  above  facts  appeared  before  the  jm-y 
and  are  not  disputed. 

Messrs.  Stevens  &  Hobton,  for  appellant 

Where  a  policy  provides  that  a  waiver  of  conditions  con- 
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tained  in  it  can  only  bo  made  by  indorsement  or  agreement  on 
the  policy,  the  local  agent  of  tlie  insurance  company  can  not 
waive  the  conditions  of  the  policy  except  in  the  manner  pro- 
vided. Enos  V.  Sun  Ins.  Co.  (Cal),  8  Pac.  Rep.  379;  Havens  v. 
Home  Ins.  Co.  (Ind.),  12  K  E.  Rep.  137;  Kyte  v.  Conn.  Un.  Ins. 
Co.  (Mass.),  10  N.  E.  Rep.  518;  Hale  v.  Mechanics  Mutual  Fire 
Ins.  Co.,  6  Gray,  169;  Worcester  v.  Hartford  Fire  Ins.  Co., 
11  Cush.  265;  Oloevor  v.  Traders  Ins.  Co.  (Mich.),  39  N.  W.  Rep. 
571;  Hankins  v.  Rockford  Ins.  Co.  (Wis.),  35  N.  W.  34;  Bank 
V.  Ins.  Co.  (Tenn.),  1  S.  W.  Rep.  689;  Johnson  v.  American  Fire 
Ins.  Co.  (Minn.),  43  N.  W.  Rep.  59;  Robinson  v.  Fire  Ins.  Co. 
of  Phil.  (Mich.),  29  N.  W.  Rep.  521;  Bonneville  v.  Western 
Assur.  Co.  (Wis.),  32  N.  W.  Rep.  34;  American  Ins.  Co.  v. 
Replogel  (Ind.),  15  N.  E.  Rep.  810. 

Where  other  insurance  is  obtained  in  violation  of  the  terms 
of  the  policy,  there  can  be  no  recovery  in  case  of  loss.  Con- 
tinental Ins.  Co.  V.  HuUman,  92  111.  145;  Illinois  Mutual  Fire 
Ins.  Co.  V.  Fix,  53  111.  151;  Germania  Fire  Ins.  Co.  v.  Klewer,  129 
111.  600;  Zimmerman  v.  Home  Ins.  Co.  (la),  42  N.  W.  Rep.  462. 

Messrs.  George  B.  Fostee  and  Jack  &  Tichenob,  for 
appellee. 

The  policy  contains  the  usual  provision  that  in  case  other 
insurance  is  taken  out  on  the  property  insured,  **this  policy 
shall  be  null  and  void."     It  is  the  usual  provision  in  all  policies. 

"  The  term  void^  as  used  in  the  policy,  is  to  be  regarded  as 
meaning  that  the  insurer  may,  at  his  exclusive  option,  treat  it 
so,  and  not  that  the  contract  becomes  an  absolute  nullity  as  to 
either  party.  The  insurer  may,  therefore,  by  his  conduct, 
waive  his  right  of  forfeiture  and  estop  himself  from  insisting 
upon  it."  Bacr  v.  Phenix  Ins.  Co.,  4  Bush.  242;  Phenix  Ins. 
Co.  V.  Spier,  87  Ky.  285;  Yeile  v.  Germania  Ins.  Co.,  26  la. 
9,  57. 

This,  we  believe,  is  the  general  doctrine  of  all  the  States. 
If  absolutely  void  and  of  no  effect  from  the  mere  fact  of  tak- 
ing additional  insurance,  then,  nothing  short  of  a  new  consid- 
eration could  revive  it,  and  there  could  be  no  waiver.  Our 
courts  hold  that  taking  out  additional  insurance  against  the 
provisions  of  the  policy,  will  not  create  a  forfeiture  unless 
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Buch  Other  insurance  remained  in  force  up  to  the  time  of  the 
lire.  It  does  not,  therefore,  ipeo/acto^rendeT  the  policy  void. 
N.  E.  Fire  &  M.  Ins.  Co.  v.  Schettler,  38  111.  166;  Western 
Assurance  Co.  v.  Mason,  5  111.  App.  142. 

"A  provision  in  a  policy  that  it  shall  become  void  in  case 
the  premises  are  left  vacant  or  unoccupied,  does  not  render 
such  policy  absolutely  void  upon  the  happening  of  such  event. 
Such  provision  is  made  for  the  benefit  of  the  insurer,  and  if 
he  does  not  elect  to  avoid  it,  neither  the  insured  nor  third 
parties  can  treat  the  insurance  as  void."  Citing  Germania 
F.  Ins.  Co.  V.  Klew^r,  129  111.  599;  Ins.  Co.  v.  Garland,  108 
111.  220;  Mitchell  v.  L.  M.  Ins.  Co.,  51  Pa.  St.  402;  Bigler  v. 
N.  T.  L.  Ins.  Co.,  22  N.  T.  402;  Landers  v.  W,  F.  Ins.  Co., 
86  N.  Y.  414;  Davis  v.  Hartford  Ins.  Co.,  13  la.  69;  Carpenter 
V.  Ips.  Co.,  16  Pet.  495. 

We  admit  that  some  authorities  can  be  cited  to  the  effect 
that,  though  the  agent  knew  of  the  existence  of  the  second 
policy,  and  did  not  object  to  it,  still  this  did  not  amount  to  a 
waiver  upon  tlie  part  of  the  company.  The  Michigan  author- 
ities cited  by  appellant's  counsel,  are  to  this  effect,  but  the 
weight  of  authority  is  the  other  way.  Richmond  v.  Niagara 
Ins.  Co.,  79  N.  Y.  230; .  McCabe  v.  Ins.  Co.,  14  Hun,  602; 
People's  Ins.  Co.  v.  Spencer,  53  Pa.  St.  353;  Beal  v.  Park 
Ins.  Co.,  16  Wise.  256;  Hough  v.  City  Fire  Ins.  Co.,  29  Conn. 
16;  Keeuan  v.  Mo.  St.  Ins.  Co.,  12  la.  126;  Combs  v.  Hanni- 
bal, etc.,  Ins.  Co.,  43  Mo.  148. 

For  Illinois  cases  upon  this  question  see  Atlantic  Ins.  Co. 
V.  Wright,  22  111.  462;  N.  E.  F.  &  M.  Ins.  Co.  v.  Schettler, 
38  III.  168;  ^tna  Ins.  Co,  v.  Maguire,  51  111.  342;  Reaper 
City  Ins.  Co.  v.  Jones,  62  111.  458;  Ins.  Co.  v.  Stanton,  57  III. 
354;  Lycoming  Ins.  Co.  v.  Barringer,  73  111.  230;  St.  P.  F.  & 
M.  Ins.  Co.  V.  Wells,  89  111.  82. 

The  doctrine  of  the  case  of  American  Ins.  Co.  v.  Replogel, 
15  N.  E.  Rep.  (Ind.)  811,  has  been  expressly  denied  by  our 
Supreme  Court  N.  E.  Fire  &  M.  Ins.  Co.  v.  Schettler,  38 
111.  166;  Western  Assurance  Co.  v.  Mason,  5  111.  App.  141. 
See  also  Jersey  City  Ins.  Co.  v.  Nichol,  35  N.  J.  Eq.  291,  and 
the  numerous  decisions  there  cited,  from  which  the  court  finds 
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the  doctrine  of  the  Indiana  Supreme  Court  not  sustained  by 
the  authorities.  « 

Lacet,  p.  J.  Tlie  decision  of  this  case  rests  on  the  issue 
of  waiver  by  appellant  in  favor  of  appellee  of  the  clause 
against  taking  out  additional  insurance,  or  if  not  strictly  a 
waiver,  an  estoppel  in  pals  against  appellant  to  insist  on  such 
supposed  forfeiture.  The  facts  in  the  case  in  regard  to  the 
matter  are  not  much  controverted  and  are  few  and  simple,  ex- 
cept possibly  the  one  contention  as  to  whether  Koswell  Bills 
&  Co.  were  the  agents  of  the  appellant  in  the  transactions 
which  will  hereafter  be  mentioned. 

•Appellee  resides,  and  the  house  burned  was  on  a  farm  in 
the  vicinity  of  Peoria,  111.,  and  Roswell  Bills  &  Co.  were 
agents  of  the  appellant  and  had  been  for  twenty-live  years  in 
that  locality  for  all  commercial  insurance,  and  at  the  same 
time  were  the  like  agents  for  other  insurance  companies.  The 
firm  of  Koswell  Bills  &  Co.  had  the  power  as  agents  for  the 
appellant  in  the  mercantile  department  to  issne  policies  of  insur- 
ance, and  was  authorized  to  make  indorsements  on  and  trans- 
fers and  assignments  thereof  without  sending  them  away,  but 
had  no  such  power  in  regard  to  policies  issued  in  the  farm 
department,  to  which  the  risk  in  question  belonged,  as  testified 
to  by  them  and  the  general  agent,  Burch.  But  they  received 
policies  in  the  farm  department  like  the  one  in  question  and 
sent  them  to  Chicago  to  T.  R.  Burch,  the  general  agent  of 
appellant,  residing  in  Chicago,  as  matter  of  accommodation,  as 
testified  to  by  Eoswell  Bills.  The  policy  of  appellee  was  not 
taken  out  through  Roswell  Bills  &  Co.,  but  was  obtained 
through  insurance  agents  in  another  county.  R.  Bills  &  Co. 
advertised  with  the  knowledge  of  appellant  their  agency  in 
Peoria  without  the  specification  of  any  limitation.  The  facts 
of  the  case  in  regard  to  obtaining  the  additional  insurance  by 
appellee  were  about  as  follows: 

On  the  30th  day  of  July,  1889,  Roswell  Bills  &  Co.,  having 
issued  to  appellee  a  $2,000  policy  of  insurance  on  his  dwelling 
house,  already  insured  in  appellant's  company,  wrote  to  appel- 
lant's agent,  Burch,  directed  to  Chicago,  inclosing  the  policy 
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of  iDsurance  saed  on,  as  follows:  "We  *  *  *  wish  yon 
to  indorse  permit  for  $2,000  additional  insurance  on  the 
dwelling  house  insured  in  said  policy.  We  have  written 
$2,000  on  tlie  dwelling  in  Hartford  Insurance  Co.  Please 
return  policy  to  ns  when  completed." 

On  the  first  day  of  August,  1889,  Mr.  Burch  sent  to  them 
the  following  reply,  viz.:  "  Gentlemen :  We  have  your  letter 
of  the  30th  ult.  inclosing  policy  0,263,081,  Robert  F.  Johnston, 
requesting  permission  for  $2,000  additional  insurance  on  the 
dwelling,  in  the  Hartford  Insurance  Co.  We  can  not  per- 
mit this  further  insurance  without  further  information.  The 
dwelling,  according  to  the  assured's  application,  made  in  De- 
cember, 1887,  was  worth  at  the  time  only  $6,000,  and  we 
have  never  been  advised  of  any  alterations  or  improvement  in 
it  whatever,  and  as  we  are  now  carrying  $4,000  insurance  on 
it  we  must  be  understood  as  positively  declining  to  permit  the 
other  insurance  of  $2,000  in  the  Hartford." 

On  August  3,  1889,  Eoswell  Bills  &  Co.  replied  to  Mr. 
Burch,  tlie  genera)  agent,  as  follows:  "Dear  Sir:  We  have 
yours  of  the  first  instant  and  note  what  you  say  of  the  permit 
for  $2,000  additional  insurance  on  the  dwelling  of  K.  F.  Jolm- 
ston  under  poh'cy  0,263,0fiLl.  When  Mr.  Johnston  was  in  the 
office  a  few  days  ago  he  staled  the  dwelling  had  cost  him  over 
$9,000,  and  it  was  not  many  years  since  it  was  built,  and  from 
our  observation  of  the  house  and  our  knowledge  of  the  man, 
we  would  think  $9,000  not  a  high  estimate  on  the  property. 
Mr.  Johnston  has  gone  to  Kansas  to  be  gone  two  weeks  or 
more,  and  when  he  returns  we  will  see  him  about  it,  and 
meantime  we  do  not  think  the  property  over-insured  at 
$6,000."  On  the  3l8t  day  of  August,  1889,  Eoswell  Bills  & 
Co.  wrote  another  letter  to  the  general  agent,  Mr.  Burch, 
inclosing  policies  0,250,817,  issued  to  Elmer  E.  Johnston,  and 
by  him  assigned  to  Kobert  F.  Johnston,  and  by  him  to  Will- 
iam W.  Jolmston,  he  having  purchased  the  property,  asking 
consent  to  the  assignment  and  a  return  of  the  policies,  then 
adding:  '*  In  relation  to  the  policies  of  Eobert  F.  Johnston  we 
sent  you  some  time  ago  for  consent  to  additional  ins4irance, 
we  saw  Mr.  Johnston  about  this  time  and  stated  what  you  said 
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about  the  valne  of  his  dwelling  as  stated  m  the  application. 
He  saj's  he  probably  stated  the  value  as  yon  say,  but  did  not 
expect  to  put  any  more  insurance  on  it;  but  the  fact  is,  he 
says  the  house  cost  him  over  §9,000,  with  all  the  advantages 
of  his  own  labor  and  low  prices,  and  he  considers  the  house 
fully  worth  $9,000.  JNow,  if  satisfactory,  please  return  poli- 
cies and  oblige."  There  was  no  reply  ever  sent  to  the  two 
last  letters,  but  the  two  policies  sent  for  consent  to  assignment 
were  returned  after  appellee  returned  from  Iowa,  when  Mr. 
Bills  handed  them  to  him  done  up  in  an  envelope,  remarking, 
"There  are  your  policies — it  is  all  right."  Bills,  on  appellee's 
starting  to  Iowa,  had  assured  him  the  matter  would  be  fixed 
up  all  right 

Appellee  and  Bills  both  supposed  the  policy  in  question  was 
one  of  those  in  the  envelope,  and  the  former  took  the  en- 
velope home  without  opening  it,  and  put  it  away,  and  never 
knew  that  the  policy  sued  on  was  not  in  it  till  after  the  fire, 
when  search  revealed  the  fact  that  it  had  never  been  sent 
back  from  the  ofKce  in  Chicago.  After  the  fire  it  was  re- 
turned by  the  company  to  Mr.  Johnston,  appellee.  Whether 
the  appellant's  agents  in  Chicago  purposely  omitted  to  return 
the  ])olicy  and  answer  Bills  &  Co.'s  two  last  letters,  does  not 
certainly  appear,  but  the  probability  is  that  the  matter  was 
overlooked  and  neglected.  It  would  appear  that  this  was  the 
case  from  the  statements  of  Mr.  Burch,  when  Mr.  Bills  went 
to  Chicago  to  see  him  in  regard  to  the  matter,  though  the 
former  in  his  testimony  states  that  he  kept  the  policy  because 
they  expected  appellee  to  send  them  word  that  he  had  can- 
celed it  or  had  canceled  his  policy  of  J2,000  in  the  Hartford 
Co.,  and  that  the  first  letter  from  Bills  was  not  answered 
because  no  answer  seemed  to  be  required. 

True  it  is,  the  ap]>ellee  remained  from  the  Slst  of  August, 
1889,  to  the  31st  of  March,  1890,  the  day  of  the  fire,  under  the 
impression  that  the  appellant  had  consented  to  the  second 
insurance,  and  was  surprised  to  learn  after  the  fire  that  ap])el- 
lant's  agent,  Burch,  had  never  passed  on  the  question  after  the 
second  application  to  him  to  do  so  by  Bills'  letter  of  August 
31,    1889, — neither    refused    nor  consented   to   tlie    second 
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insurance.  In  reference  to  appellee's  belief  as  to  the  agency 
of  Bills  for  the  appellant,  he  testifies  he  supposed  Bills 
was  tlie  agent  for  it  in  the  transactions  in  reference  to  get- 
ting the  consent  of  the  company  for  the  additional  insurance. 
The  question  arises  in  this  record,  conceding  that  Kos^^ell 
Bills  &  Co.  were  not  the  agents  of  appellant  in  the  trans- 
actions in  regard  to  obtaining  thp  waiver  of  the  condition  in 
the  policy  in  suit  as  to  admitting  the  $2,000  insurance, 
whether  or  not  tlie  appellant  is  estopped  from  denying  a 
waiver  in  favor  of  such  additional  insurance.  Wo  are  inclined 
to  hold  under,  the  evidence  there  should  be  such  an  estoppel, 
and  consequently  a  waiver  of  the  forfeiting  clause  in  the 
insurance  policy  here  in  suit  The  appellant's  attorney  insists 
that  the  clause  against  other  insurance  should  be  held  to  mean 
that  in  case  other  insurance  is  taken  out  by  the  assured  with- 
out theconFcnt  of  the  general  agent  in  writing,  that  the  policy 
becomes  absolutely  void,  according  to  the  literal  terms  of  the 
policy.  We  do  not  understand  that  to  be  the  meaning  of  such 
forfeiting  clauses,  as  construed  by  the  Supreme  Court  of  this 
State.  Those  terms  simply  mean  that  it  is  at  the  option  of 
insurance  companies  to  insist  on  holding  the  policy  void  on 
account  of  the  violation  of  such  a  provision,  alone  made  for 
the  express  benefit  of  the  insurer.  If  the  clause  be  violated 
by  the  insured,  the  policy  will  be  void  in  the  sense  that  no 
recovery  can  be  had  without  waiver,  and  while  the  policy  is 
in  a  state  of  violation,  such  as  here,  of  the  existence  of  the 
second  insurance;  but  the  insurer's  liability  will  revive  as  soon 
as  the  policy  is  no  longer  violated.  Thus,  applying  this  rule 
to  this  case,  if  the  Hartford  policy  had  been  canceled  sub- 
sequently to  its  issue  and  prior  to  the  loss,  the  appellant's 
policy  would  have  revived  in  full  force  the  same  as  it  was 
originally.  Ins.  Co.  v.  Garland,  108  111.  220;  Germania  Ins. 
Co.  V.  Klewer,  129  111.  600;  111.  Fire  Ins.  Co.  v.  Stanton,  57  111. 
354;  Williamsburg  City  Fire  Ins.  Co.  v.  Cary,  83  111.  453.  In 
Ger.  Ins.  Co.  v.  Klewer,  supra,  the  court,  speaking  on  tliis 
subject  says :  "  A  provision  in  a  policy,  it  shall  become  void 
in  case  the  premises  are  left  vacant  or  unoccupied,  does  not 
render  such  policy  absolutely  void  upon  the  happening  of 
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snch  event.  Such  provision  is  made  for  the  benefit  of  the 
insurer,  and  if  he  does  not  elect  to  avoid  it,  but  waives  the 
forfeiture,  neither  the  insured  nor  third  parties  can  treat  the 
insurance  as  void."  In  111.  Fire  Ins.  Co.  v.  Stanton,  57  III. 
supra^  a  clause  in  the  policy  making  it  void  in  case  of  a  trans- 
fer of  the  title  to  the  insured  pro^x^rty  by  the  insured  to  some 
other  party,  unless  the  consent  of  the  directors  to  such  assign- 
ment or  confirmation  was  certified  on  the  policy  by  the 
secretary  of  the  company,  was  held  to  be  waived  by  the  con- 
sent of  the  local  agent  of  the  corapi!ny  before  the  transfer, 
and  his  assuring  the  insured  that  he  could  rely  on  the  consent 
being  given,  in  accordance  with  which  the  transfer  was  made, 
and  the  property  burned  before  the  consent  of  the  directors 
was  given  in  the  manner  provided  for  in  the  policy.  The 
notice  given  to  the  local  agent  was  held  to  be  notice  given 
to  the  company.  The  consent  of  the  agent  was  held  to  be 
the  consent  of  the  company.  In  that  case  the  court,  in 
deciding  on  the  merits  of  the  case,  says:  "The  company 
knew  that  the  property  covered  by  the  policy  had  been 
thus  transferred  to  Adam  Stanton  in  ample  time  to  have 
declared  a  forfeiture  and  cancel  the  policy  before  the  happen- 
ing of  the  loss.  This  they  had  a  perfect  right  to  do.  They 
did  not  choose  to  exercise  this  power,  but  rather  chose 
to  retain  the  appellee's  money  paid  for  the  premium,  and 
carry  the  risk,  notwithstanding  the  property  had  been  sold 
contrary  to  the  conditions  of  the  policy;  therefore  they  ought 
to  be  held  by  such  election."  It  was  further  lield  in  the  case 
that  the  company  might  waive  the  above  named  condition,  as 
well  the  manner  of  the  consent,  as  the  right  to  forfeit;  i.  e., 
the  entire  clause  could  be  waived.  It  is  conceded  by  counsel 
for  appellant  that  if  Roswell  Bills  &  Co.  were  its  agents  in 
respect  to  the  projx)sed  consent  that  the  waiver  was  accom- 
plished, the  case  coming  within  the  rule  announced  in  the 
Stanton  case,  supra^  those  agents,  if  they  were  such,  assuring 
appellee  when  he  left  the  matter  with  them  and  went  to 
Iowa  that  it  would  be  all  right,  and  in  substance,  he  .could  rely 
on  the  consent  for  the  additional  insurance  being  given  by 
Burch. 
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We  can  not  Bee  thatMt  makes  much  difference  in  this  case 
whether  Bills  &  Co.  were  the  appellant's  agents  or  appellee's. 
In  either  case  Burch,  the  general  agent,  was  notified  of  the 
additional  insurance  being  taken  out  and  his  consent  asked 
thereto,  and  if  he  failed  to  express  his  linal  dissent  or  pass  on 
the  case,  it  seems  to  us  it.  would  fall  under  the  principle 
announced  in  the  Stanton  case  above  cited,  and  also  within  the 
later  decided  case  of  Williamsburg  City  Ins.  Co.  v.  Cary,«wp7»a. 
It  appears  that  in  the  last  case  cited  the  insured  sought  to 
recover  for  the  loss  by  fire  of  the  goods  insured,  but  removed 
from  tlie  place  they  were  when  insured  to  a  different  place, 
where  they  were  when  the  loss  occurred,  and  in  consequence 
of  a  warranty  that  the  goods  were  situated  in  the  place  when 
insured,  and  would  remain  there,  and  another  clause  that  in 
case  of  tlio  failure  of  the  warranty  the  policy  should  be  held 
void,  the  insurance  company  sought  to  defeat  recovery  on 
account  of  their  removal.  The  goods  were  removed  before 
any  notice  thereof  was  given  or  consent  thereto  requested. 
It  was  a  contested  question  from  the  evidence,  as  the  Supreme 
Court  says  in  the  opinion,  whether,  upon  notice  to  the  local 
agent  of  tlie  removal,  he  consented  thereto,  though  the  evi- 
dence might  justify  the  jury  in  so  finding.  But  the  court 
save,  in  further  deciding,  the  notification  of  the  local  agent  of 
the  removal  of  the  goods  and  the  asking  his  consent  to  carry 
the  risk  in  their  new  location  was  "  not  controverted,  the  con- 
sent alone  being  matter  of  contention;  but  the  finding  for 
plaintiff  on  that  issue  ought  to  bo  conclusive."  The  court 
adds:  *' At  all  events,  the  company,  when  notified  of  the 
change  in  the  lok:ation  of  the  goods,  did  not  elect  to  cancel 
the  policy,"  etc.  *  *  »  «  On  every  principle  of  justice  the 
non-action  of  the  company,  on  receiving  the  information  of 
what  had  been  done,  ought  to  be  regarded  as  an  election  not 
to  declare  the  policy  forfeited  on  account  of  the  removal  of 
the  goods.  After  notice  the  assured  might  infer  the  com- 
pany was  willing  to  carry  the  risk,  notwithstanding  the  change 
in  the  location  of  the  property.  Had  the  insurer  canceled 
the  policy,  as  was  its  privilege,  the  assured  could  doubtless 
have  been  able  to  procure  other  insurance,  and  in  all  probabil- 
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ity  would  have  done  so.  The  non-action  of  the  company  was 
an  indication  it  was  willing  to  continue  the  policy  in  force,  and 
may  reasonably  have  inspired  that  belief  in  the  mind  of 
the  assured."  The  court  further  holds  that  removing  the 
goods  before  giving  notice  of  the  intended  removal  would  not, 
under  the  policy,  render  it  void,  if  notice  were  given  before 
the  loss,  thus  giving  the  assured  the  right  to  cancel  the  policy. 

The  facts  in  this  last  case  are  very  similar  to  the  facts  of  the 
case  now  under  consideration,  except  if  Bills  &  Co.  were  not 
the  agents  of  appellant  there  was  no  promise  or  assurance  that 
the  consent  would  be  given  for  additional  insurance;  but 
Burch,  the  general  agent,  was  notified  of  the  now  insurance 
and  requested  to  give  consent. 

It  is,  however,  most  strenuously  urged  by  counsel  for  the 
appellant,  that  Bnrch,  by  his  letter  in  answer  to  the  first  letter 
of  Bills  &  Co.  asking  consent  to  the  new  insurance,  positively 
refused  to  give  that  consent,  and  that  he  was  not  compelled 
to  answer  the  other  letters,  to  continue  refusing  every  time 
he  was  requested  to  give  consent.  We  will  examine  this  ques- 
tion closely,  for  much  depends  on  it  It  is  true  that  Burch 
did  say  in  his  letter  that  he  positively  declined  to  permit  the 
additional  insurance,  but  this  was  said  with  an  express  qualifi- 
cation that  he  could  not  grant  the  request  "  without  further 
information,"  and  then  went  on  to  explain  that  appellee's 
application  for  his  insurance  only  valued  his  house  at  $6,000, 
and  he  had  not  been  advised  of  any  improvement  being  put 
on  it,  and  that  they  were  carrying  S4,000  on  it.  These 
were  the  circumstances  that  induced  him  to  decline  the  request 
to  allow  other  insurance  on  the  house. 

Here  we  think  was  a  plain  intimation  that  if  he  could  be 
shown  that  appellee's  house  was  worth  enough  more  than  the 
$6,000  to  justify  it,  the  permission  would  not  be  refused,  and 
the  intimation  was  that  he  was  open  to  conviction.  Appellee 
and  Bills  &  Co.  both  understood  the  letter  in  this  light  and 
acted  on  it  as  any  reasonable  man  would  have  done  under  tlie 
same  circumstances. 

They  proceeded  to  furnish  the  desired  information  as  to  the 
value  of  the  house  and  to  renew  their  request  for  his  permis- 
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Bion  for  the  new  insurance.  On  August  3,  18S9,  Bills  &  Co. 
wrote  a  letter  in  explanation  of  the  value  of  the  house  ^ivinff 
appellee's  estimate  at  $9,000,  and  their  own  indorsement  of 
appellee  as  a  man  and  as  to  the  value  of  the  house,  6nggestin<^ 
that  appellee  had  gone  to  Kansas  and  on  his  return  would  see 
him  about  it,  and  adds,  ^'  in  the  meantime  we  do  not  consider 
the  house  over-insured." 

Tliis  letter  was  not  answered  bv  Burch  for  the  reason  it  did 
not  seem  to  call  for  answer,  as  he  testiiied  or  stated.  It  really 
did  not,  and  especially  if  Burch  was  willing  to  permit  the 
additional  insurance,  until  Bills  &  Co.  saw  Johnston  again; 
but  if  he  was  not  willing  to  stand  the  risk  that  long,  it  seems 
to  us  good  faith  would  have  required  him  to  write  to  Bills  & 
Co.  and  say  so  plainly.  There  was  an  assumption  in  this  letter 
of  Bills  &  Co.  that  they  were  acting  as  the  agents  of  appellant  in 
the  premises  when  they  say  "  in  the  meantime  we  do  not  think 
the  property  over-insured  at  $6,000."  What  right  had  Bills 
&  Co.  to  use  this  language  if  not  in  behalf  of  appellant?  It 
could  not  have  been  in  behalf  of  appellee,  for  he  was  in 
opposite  interest  If  this  suggestion  was  made  by  Bills  &  Co. 
to  Burch  as  the  appellant's  agent,  it  clearly  fixes  its  consent  by 
not  answering  at  once  and  repudiating  the  judgment  and  con- 
sent of  the  agents.  If  this  suggestion  was  made  by  Bills  & 
Co.  as  appellee's  agents  then  Burch  must  have  understood  that 
Johnson,  after  giving  the  desired  information  indorsed  by  his 
agents,  men  in  whom  it  might  reasonably  be  supposed  Burch 
had  great  confidence  from  the  relations  which  they  then,  and 
had  long  sustained  to  him,  assumed  that  this  explanation  would 
be  entirely  satisfactory  to  him,  at  least  till  he  returned  from 
Kansas  and  gave  further  information.  In  the  latter  condition 
of  affairs  the  letter  called  loudly  for  an  answer  from  Burch. 
But  when  the  last  letter  of  the  31st  August,  1889,  was  sent  by 
Bills  &  Co.  to  Burch,  calling  his  attention  to  his  former  letter 
and  givinpf  appellee's  full  explanation  of  the  matter  of  the 
value  of  the  house  and  requesting  Burch's  final  action  in  the 
matter,  then  we  think  it  became  his  duty  to  at  once  make  his 
final  decision.  The  not  answering  this  last  letter  seems  inex- 
plicable to  us  on  any  other  hypothesis  than,  as  Burch  stated  to 
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Koswell  Bills,  it  was  an  oversight.  If  this  matter  had  been 
attended  to  as  it  should  have  been  and  the  application  passed 
upon,  it  would  seem  to  us  the  action  of  Bnrch  must  have  been 
to  grant  appellee's  request.  The  information  seemed  to  give 
a  reasonable  explanation  of  the  value  of  the  house,  and  appel- 
lee and  his  statements  were  so  favorably  indorsed  by  appel- 
lant's old  agents,  it  seems  more  than  probable  it  would  have 
been  satisfactory. 

But  whether  it  would  have  been  or  not,  as  we  have  shown 
by  the  citation  of  the  above  authorities,  it  was  his  duty  to 
answer,  if  he  did  not  wish  to  continue  the  insurance,  thus  giv- 
ing appellee  opportunity  to  take  out  additional  insurance  in 
another  company  or  to  cancel  that  in  the  Hartford.  We 
regard  it  as  tlie  settled  law  in  this  State  that  the  insurer,  when 
applied  to  for  the  purpose  of  choosing  his  course  in  a  matter 
like  this,  is  bound  to  make  his  selection  and  give  notice 
of  it  to  the  insured,  otherwise  the  insured  may  assume  that 
the  permission  is  granted.  Fair  dealing  and  good  faith  would 
seem  to  require  it.  Whatever  may  have  been  the  decisions  of 
the  courts  in  other  States  in  regard  to  this  question,  our  own 
Supreme  Court  seems  to  have  fully  settled  the  law  against  the 
contention  of  appellant's  counsel.  Taking  this  view  of  the 
case  we  need  not  consider  the  questions  raised  on  the  rightful- 
ness of  the  instructions  for  appellee,  the  question  as  to  whose 
agents  Bills  &  Co.  were,  whether  the  taking  out  of  the  insur- 
ance complained  of  on  the  house  alone,  and  not  covering  all 
the  property  insured  in  the  policy  in  suit,  was  a  violation  of 
the  letter  or  spirit  of  the  policy,  or  the  other  various  ques- 
tions raised. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  aJit^medL 
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Henry  E.  Badqer  and  Warren  H.  Badger  it?,  m 

V. 

Inlet  Swamp  Drainage  District. 

Drainage —  See.  28,  Act  of  1879 — Contract  by  Commissioners — Removal 
qf  Dam — Lack  of  Funds — Practice. 

1.  The  defence  of  uUra  vires  can  be  mnde  under  fhe  general  issne. 

2.  Where  it  is  provided  that  a  legislative  act  shall  be  liberally  construed, 
it  is  not  proper  to  give  it  an  unreasonable  construction,  or  one  contrary  to 
its  spirit  or  intent,  or  to  give  it  such  an  interpretation  as  would  embarrass 
or  impede  the  attainment  of  the  object  sought. 

8.  In  view  of  Sea  28  of  the  Drainage  Act  of  1879,  it  can  not  be  con- 
tended that  commissionprs  may  make  contracts  and  do  the  work  contem- 
plated before  any  assessment  has  been  made,  unless  money  for  the  purpose  is 
in  their  hands.  ' 

4.  In  the  case  presented,  this  court  holds  that  i}iere  is  nothing  in  the 
contention,  that  as  plaintiffs  had  carried  out  their  asirreement  to  remove  the 
dam  in  question,  the  defendant  was  estopped  from  refusing  payment  on 
equitable  grounds. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
John  D.  Crabtrjee,  Judge,  presiding. 

Messrs.  J.  E.  Lewis  and  A.  K.  Trusdale,  for  appellants. 
Mr.  A.  C.  Bardwell,  for  appellee. 

Laoet,  p.  J.  This  suit  was  commenced  by  the  appellants 
against  appellee  based  on  seventeen  one  hundred  dollar  orders 
/riven  by  appellee  to  appellants,  directed  to  appellee's  treasurer 
for  payment,  dated  June  1,  1882.  The  orders  were  refused 
payment  by  the  treasurer  four  or  five  weeks  before  the  com- 
mencement of  this  suit. 

It  appears  from  the  record  that  the  district  was  formed 
October  11,  1879,  under  the  act  entitled,  "  An  act  to  provide 
for  the   construction,  reparation  and    protection   of  drains, 
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ditches  and  levees  across  the  lands  of  others  for  agriciiltaral, 
sanitary  and  mining  purposes,  and  to  provide  for  the  organi- 
zation of  drainage  districts.  Approved  and  in  force  May 
29,  1879." 

A  warrant  was  then  issued  for  the  assessment  of  damages 
and  was  sworn  to  November  6,  1879,  and  reported,  and  the 
assessment  of  benefits  was  confirmed  November  24,  1879. 
The  orders  above  given  were  drawn  in  consideration  of  an 
agreement  made  with  the  commissioners  of  appellee,  or  two 
of  them,  on  the  same  date  and  time  of  the  giving  of  the  orders, 
and  was  a  part  of  the  same  transaction  whereby  the  commis- 
sioners agreed  to  pay  the  appellants  $1,700  to  remove  their 
dam  across  Inlet  Creek,  the  appellants  agreeing  to  rebaild  the 
same  and  remove  the  mason  work,  stone  embankments  and 
fiame  in  connection  with  said  dam,  and  the  commissioners 
agreed  to  levy  an  assessment  upon  the  lands  in  the  appellee's 
district  to  pay  appellants  for  removing  the  dam,  etc.,  within 
sixty  days.  It  was  admitted  that  the  dam  had  been  removed, 
and  that  appellants  had  performed  all  their  part  of  said 
agreement  before  the  commencement  of  tliis  suit  There  was 
an  assessment  attempted  of  $1,800,  to  be  made  as  provided 
for  in  the  agreement,  but  nothing  came  of  it,  as  it  had  been 
enjoined  at  the  suit  of  a  tax  payer  in  the  district  against  the 
county  treasurer,  it  having  been  assessed  for  the  purposes  of 
paying  for  the  removal  of  the  dam  in  question — ah  illegal  pur- 
pose— and  no  money  was  ever  collected  under  it.  At  the  time 
of  the  contract  with  the  appellants,  there  was  no  money 
remaining  under  the  first  assessment  and  none  on  hand,  and  by 
the  agreement  it  was  contemplated  that  the  consideration  for 
the  removal  of  the  dam  was  to  be  paid  out  of  an  assessment 
thereafter  to  be  made. 

Two  propositions  were  submitted  to  the  court  by  appellants' 
counsel,  to  be  held  as  law,  which  cover  the  substantial  grounds 
of  dispute;  the  others  being  a  mere  repetition  in  a  different 
form,  we  will  not  notice,  except  one  which  asked  the  court  to 
hold  that  appellee's  defense  could  not  be  made  under  the 
pleadings.  The  propositions  are  as  follows:  "That  the 
removal  of  the  dam  was  a  subject  the  said  commissioners  were 
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by  law  authorized  to  contract  for,  and  issne  orders  for  the 
amonnt  agreed  upon  for  the  removal  of  the  same,"  which  prop- 
osition was  refused  by  the  court,  but  the  court  modified  it  by 
adding  the  words,  "  provided  they  had  already  levied  an  assess- 
ment to  provide  for  the  payment  of  the  same." 

The  other  proposition  was  as  follows:  "The  said  defend- 
ant, by  receiving  the  benefit  derived  by  the  removal  of  said 
dam,  is  estopped  to  deny  its  liability  to  pay  the  orders  given  to 
the  plaintiffs  for  its  removal."  This  proposition  was  also 
refused  by  the  court.  The  court  then  gave  judgment  in  favor 
of  appellee.     From  this  judgment  this  appeal  is  taken. 

It  will  be  seen  from  the  above  statement,  that  the  construc- 
tion of  the  act  under  which  the  appellee  was  organized  is 
involved.  It  is  not  contended  by  appellants'  counsel  that  the 
drainage  commissioners  could  make  a  contract  in  violation  of 
the  law,  but  that  the  statute  authorized  the  issuing  the  orders 
and  making  of  the  contract  prior  to  an  a'^sessment  for  that 
purpose,  and  that  this  power,  expressly  and  also  by  implication, 
is  given  under  Sec.  28  of  the  act.  On  the  part  of  appellee 
it  is  insisted  there  is  an  entire  want  of  power  in  the  statute, 
properly  construed,  giving  the  commissioners  power,  expressly 
or  by  implication,  to  incur  indebtedness  prior  to  the  assess- 
ment. A  decision  of  the  case  therefore  involves  a  construction 
of  the  statute  in  the  respect  in  controversy  here.  There  is 
contention  between  the  parties  as  to  whether  the  statute 
should  have  a  strict  or  liberal  construction.  On  the  part  of 
appellants  it  is  insisted  it  should  be  liberally,  and  on  that  of 
appellee,  strictly, construed.  This  question,  however,  we  think, 
was  settled  by  the  legislature  ttself.  In  enacting  a  revision 
of  the  statute  in  1885,  it  expressly  provided  in  Sec.  34.^,  a  new 
section  added,  as  follows,  viz.: 

"  This  act  shall  be  liberally  construed  to  promote  the 
ditching,  drainage  or  reclamation  of  wet  or  overflowed  lands," 
etc.  Sess.  Laws,  1885,  83.  This,  we  think,  the  legislature 
intended  to  apply  to  the  act  originally  passed  as  well  as 
the  enactment;  therefore  the  authorities  cited  by  appellee 
showinff  that  there  should  be  a  strict  construction  of  the  act 
are  not  applicable.     It  will  be  seen  by  the  act  that  whatever 
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there  was  in  it  tending  to  promote  the  reclamation  of  wet  or 
overflowed  lands,  should  have  a  liberal  construction.  This, 
however,  would  not  require  an  unreasonable  construction  of 
tlie  statute  or  one  contrary  to  its  spirit  or  intent,  or  to  give 
it  such  an  interpretation  as  would  embarrass  or  impede  the 
attainment  of  the  object  sought — the  reclamation  of  the  land. 
The  appellants  insist  that  the  authority  to  make  the  contract 
in  question  is  found  in  Sec.  28  of  the  Act,  Sess.  Laws,  1879, 
128,  which  reads  as  follows :  **  Upon  the  organization  of  said 
drainage  district,  the  commissioners  so  appointed  sliall  from 
thenceforth  have  power  to  contract,  and  bo  contracted  with," 
etc.  *  *  *  **and  to  do  and  perform  in  the  corporate  name 
of  the  said  district,  all  such  acts  and  things  as  shall  be  nec- 
essary for  the  accomplishment  of  this  act."  The  contest  is, 
that  by  this  section  the  commissioners  are  given  full  power 
from  the  very  organization  of  the  district,  to  make  all  con- 
tracts in  regard  to  the  drains  and  levees,  that  it  could  do  at 
any  time  after  the  assessment  We  do  not  agree  with  this 
interpretation.  Such  an  intention  seems  to  us  against  the 
spirit  and  intent  of  the  act. 

The  words,  "  to  do  and  perform,"  etc.,  "  all  acts  and 
things  as  may  be  necessary  for  the  accomplishment  of  the 
purposes  of  this  act,"  means  to  give  the  commissioners  power 
to  do  those  acts  according  to  the  terms  and  conditions  of  the 
Drainage  Act,  and  at  the  time,  and  not  before  the  proper  time 
arrives.  And  furthermore  it  is  not  necessary  for  the  accom- 
plishment of  the  purposes  of  the  act  to  make  contracts  at  a  time 
which  is  not  granted  to  them  by  the  act.  It  will  be  seen  by  Sec. 
16  of  the  act,  that  upon  the  establishment  of  the  drainage 
district  before  the  county  judge,  and  he  shall  have  signed  the 
order  establishing  it,  that  then  the  district  shall  be  considered, 
and  it  is  then,  a  body  corporate  and  politic  with  the  right  to  be 
sued,  etc.  It  will  be  seen  that  this  is  before  any  jury  is 
impaneled  to  make  any  assessment  of  damage  and  benefits, 
and  before  the  confirmation  of  assessments.  It  would  cer- 
tainly be  unreasonable  to  suppose  that  the  legislature  in- 
tended to  give  the  commissioners  the  power  to  go  ahead  and 
make   contracts  and   do  the  work  contemplated  before  any 
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assessments  had  been  made.  Yet  if  the  broad  interpretation 
contended  for  by  appellants  is  to  bo  adopted,  then  the  com- 
missioners would  have  that  power.  Outside  of  that  section 
there  is  no  express  grant  of  the  power  claimed.  Besides  this 
there  are  several  clauses  in  different  sections,  especially  the 
36th  and  3Sth,  that  clearly  indicate  that  no  such  power  is 
granted.  In  Sec.  36,  whore  the  commissioners  are  given  the 
power  to  clear  out  dams  and  remove  obitructions  from  arti- 
ficial channels  or  streams,  and  other  like  obstructions  outside 
the  district  by  agreement  with  the  owner,  the  further  provis- 
ion is  made  that  they  "  may  use  any  money  in  their  hands 
arising  from  assessments  for  tiiat  purpose,"  etc.  This  is  a 
clear  intimation  that  they  have  no  right  to  use  any  other 
funds  than  those  mentioned;  that  is,  they  should  not  contract 
or  pay  for  these  things  except  they  had  money  in  their  hands 
from  such  source.  The  rule  of  statutory  construction  that  the 
mention  of  one  mode  of  doing  a  thing  is  the  exclusion  of 
another,  would  seem  to  apply  in  this  case.  In  Sec.  38  the 
commissioners  are  granted  the  power  to  borrow  money  on  the 
unpaid  assessment  at  the  time  of  borrowing,  not  exceeding 
the  amount  of  it,  for  the  construction  of  any  work  which 
they  are  authorized  to  construct.  This  is  another  strong  inti- 
mation that  the  district  is  not  to  be  run  in  debt  by  contracts 
of  tlie  commissioners  before  the  aiisessinents  are  made  and 
it  is  known  what  funds  they  have  to  invest. 

It  seems  to  us,  in  view  of  the  limited  power  of  the  corpora- 
tion in  which,  by  the  constitution,  the  assessment  of  lauds 
can  not  be  greater  in  the  aggregate  of  all  assessments  than  the 
amount  of  the  benefits,  it  would  be  scarcely  possible  to  suppose 
that  the  legislature  intended  to  turn  the  commissioners  loose  as 
soon  as  the  organization  of  the  district  was  effected,  and  before 
it  was  known  what  amount  of  money  they  could  realize  by  the 
assessment,  to  make  unlimited  contracts  of  the  nature  here 
claimed.  The  commissioners  might  not  only  embarrass  the 
district  by  running  it  in  debt  for  more  than  it  could  ever  pay, 
but  also  endanger  those  who  might  give  it  credit;  for  in  the 
end  only  the  amount  of  the  benefits  accruing  to  the  land,  no 
difference  how  great  the  debts,  could  be  collected.     To  do  so, 
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it  seems  to  ns,  would  be  clearly  against  public  policy,  and  we 
can  not  think  the  Icgislatare  ever  inM^nded  it;  and  such  a 
power,  it  seems  to  us,  can  not  be  inferred  from  any  necessary 
implication  to  carry  out  the  provisions  of  the  act.  In  fact  the 
powers  would  be  more  easily  and  advantageously  exercised 
without  it.  The  power  to  raise  money  for  tiie  purposes  of 
drainage  by  way  of  assessments  of  benefits  is  lodged  by  the 
constitution  and  the  act  of  incorporation  in  a  jury  and  the 
courts.  The  commissioners'  powers  are  given  them  to  expend 
this  money  for  the  benefit  of  the  land  owners,  hence  the  pro- 
priety, and  in  fact,  the  necessity  of  requiring  the  money  to 
be  on  hand,  or  at  least  assessed,  before  giving  the  commis- 
sioners the  right  of  making  contracts  in  anticipation  of  what 
might  happen. .  The  commissioners  could  not  know  for  a  cer- 
tainty how  much  money  the  jury  would  assess,  therefore  tlie 
impropriety  of  allowing  them  to  make  contracts  largely  exceed- 
ing  the  power  of  fulfillment,'  which  would  no  doubt  often 
happen.  We  must  hold,  then,  that  the  commissioners  were 
without  power  to  make  the  contract  represented  by  the  orders 
in  question. 

It  is  insisted  by  appellants  that  although  there  may  have 
been  a  want  of  power  in  the  commissioners  to  imke  the  con- 
tract, yet  the  appellee  would  be  estopped  from  refusing  pay- 
ment on  equitable  grounds,  the  appellants  having  performed 
their  part  of  the  contract.  There  was,  as  we  have  seen,  an  entire 
want  of  power  to  make  this  contract,  and  the  appellants  must 
be  presumed  to  have  been  as  well  aware  of  it  as  the  appellee, 
and  if  they  proceeded  to  fulfil  the  contract  it  was  tlieir  own 
folly*  If  such  a  plea  as  that  could  be  allowed,  the  provisions 
of  tlie  law  could  always  be  violated  with  impunity.  If  the  law 
is  to  be  upheld  and  the  commissioners  kept  within  their 
powers,  public  policy  would  prevent  the  allowance  of  an  estop- 
pel in  a  case  like  this.  It  is  for  the  public  good  that  limita- 
tions of  power  in  a  case  like  this  should  be  carefully  maintained. 
It  is  not  denied  that  the  doctrine  of  estoppel  in  pais  is  often 
held  applicable  to  municipal  corporations  as  well  as  to  private 
individuals  and  citizens;  but  the  law  is  just  at  well  settled  that 
the  public  will  not  be  estopped  where  justice  and  right  does 
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not  require  it  Martel  v.  City  of  East  St.  Lonis,  94  111.  67.  We 
tliiDk  in  this  kind  of  a  case,  neither  justice  nor  right  would 
require  the  doctrine  of  estoppel  to  be  applied.  To  do  so 
would  be  to  circumvent  the  provisions  of  the  Drainage  Act 
G.  0.  &  S.  R  E.  Co.  V.  Spencer,  76  111.  192.  The  defense  of 
ultra  vires  can  be  made  under  the  general  issue.  Streeter  v. 
Streeter,  43  111.  164. 

For  these  reasons   the  judgment  of  the   court  below  is 
affirmed* 

Judgjnent  affirmed. 


Frank  B.  Bradley 

V. 

Catherine  Irish. 


Mortgages — Bill  to  Set  Aside — Notes — Cancellation  of— Fraud  and  Du* 
rtss — Arrest  of  Grandson, 

Upon  a  bill  brought  to  set  aside  a  certain  mortgragfe,  and  to  cancel  notes 
secured  thereby,  upon  the  ground  that  said  notes  had  been  extorted  from 
their  maker  through  fraud  and  duress  accomplished  by,  and  in  connection  with 
a  criminal  process  issued  from  a  justice  court,  this  court  declines  to  inter- 
fere with  a  decree  declaring,  among  other  things,  said  mortgage  to  be  null 
and  void,  and  directing  that  the  same  be  set  aside  as  a  cloud  on  the  title  of 
complainant,  and  that  the  defendant  be  perpetually  enjoined  from  attempt- 
ing to  enforce  the  same. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Messrs.  Shbbn  &  Lovktt,  for  appellant. 

Messrs.  Puteebaugh  &  Puterbaugh,  for  appellee. 

Lacet.  p.  J.     This  was  a  bill   in  equity  brought  by  the 
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appellee  against  the  appellant  to  set  aside  a  certain  mortgage 
on  her  homestead  consisting  of  lot  9  in  range  4,  Mills'  addi- 
tion to  Peoria,  Illinois,  given  by  her  to  appellant  December 
10,  1887.  Also  to  cancel  three  promissory  notes  given  by 
appellee,  secured  by  the  said  mortgage,  bearing  date  the  same 
date  thereof,  due  in  one,  two  and  three  years,  two  being  for 
$400  each  and  one  for  $300,  all  at  seven  per  cent  interest. 
The  ground  for  the  relief  asked  was,  that  the  notes  had  been 
extorted  from  her  through  fraud  and  duress  accomplished  by, 
and  in  connection  with,  a  criminal  process  issued  from  a 
justice  of  the  peace  court.  It  seems  from  the  bill  and  evidence 
that  one  John  Londergan,  the  grandson  of  appellee  (who  was  an 
old  lady  about  sixty-live  years  of  age),  and  who  made  his  home 
with  her  at  the  time,  was  in  the  employment  of  appellant,  who 
was  a  merchant  tailor  in  the  city  of  Peoria,  in  the  capacity  of 
a  clerk,  and  was  charged  about  the  date  of  the  mortgage  with 
having  committed  the  crimes  of  embezzlement  and  forgery 
whereby  appellant  claimed  to  have  been  defrauded  of  about 
$1,100.  That  the  appellant  conceived  a  scheme  to  force  Lon- 
dergan to  procure  his  grandmother,  the  appellee,  to  secure  the 
said  claim  by  forcing  her  to  give  a  mortgage  on  her  home- 
stead, which  was  already  mortgaged  to  secure  said  debt.  In 
pursuance  of  such  scheme  he  procured  a  warrant  to  be  issued 
from  before  Barrett  White,  a  justice  of  the  peace  in  the  city 
of  Peoria,  for  the  arrest  of  the  said  Londergan  on  the  charge 
of  embezzlement.  This  warrant  was  taken  by  appellant  and 
put  in  the  liands  of  the  deputy  sheriff,  James  T.  Wasson,  and 
procured  him  to  pretend  to  arrest  Londergan  and  ordered  him 
to  hold  him  until  he  got  the  matter  straightened  up,  saying  to 
the  deputy  sheriflF:  "Jim,  I  wish  you  would  keep  him  or 
look  after  him  until  he  gets  this  thing  straightened  up,"  and 
the  same  time  giving  the  deputy  sheriff  the  warrant.  The 
deputy  sheriff  afterward  took  Londergan  in  charge  without 
reading  or  serving  the  warrant  on  him  but  giving  him  to 
understand  he  had  it,  and  that  he  (Londergan)  was  in  custody. 
Then  the  appellant  and  the  deputy  sheriff  with  Londergan  in 
custody,  went  over  to  Mrs.  Irish's  house  and  revealed  the  state 
of  facts  to  her  and  the  aunts  of  Londergan,  and  by  threats  of 
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piitting  Londergan  in  the  peiiitentiarj  and  showing  lier  that 
lie  was  then  under  arrest,  knowing  her  great  affection  for  her 
grandson,  compelled  her  against  her  will  and  by  means  of  tliis 
pressure  to  execute  the  notes  and  mortgage  in  question.  Thi.-^, 
in  short,  isabout  the  true  statement  of  the  case.  Much  evidence 
^fas  given  in  before  the  master,  and  ]ie  made  a  tindiug  in  tlie 
case  which  was  reported  to  the  court  and  upon  which  the  court 
rendered  the  decree.  Tlie  master  found  as  follows:  "Tliat 
the  procuring  of  the  warrant  and  the  arrest  of  Londergan  by 
Bradley  were  for  the  sole  purpose  of  collecting  said  indebted- 
ness, and  to  compel  the  complainant  to  execute  and  deliver 
notes  and  mortgage  to  secure  the  same.  That  complainant 
believed  Londergan  was  arrested  on  the  said  warrant  and  was 
about  to  be  imprisoned,  and  signed  the  same  through  fear  and 
delivered  the  same  under  duress  and  not  of  her  own  free  wil), 
was  fully  justified  by  the  evidence.  It  may  be  further  stated 
that  no  arrest  was  ever  entered  on  the  warrant,  and  it  was  never 
returned  to  the  justice  of  the  peace  who  issued  it."  We  think 
this  finding  by  the  master  was  fully  borne  out  by  the  evidence. 
The  question  then  is,  whether,  this  being  the  case,  the  giving 
of  tlie  notes  and  the  mortgage  can  be  sustained.  The  master's 
report  was  approved  by  the  court  and  the  mortgage  in  con- 
troversy declared  null  and  void  and  set  aside  as  a  cloud  on  the 
title  of  complainant;  that  the  defendant  deliver  up  the  same 
to  the  clerk  of  the  court  to  be  canceled,  etc.,  and  the  defend- 
ant be  perpetually  enjoined  from  attempting  to  enforce  said 
mortgage:  that  the  injunction  heretofore  issued  be  dissolved 
as  to  the  promissory  notes  mentioned  in  the  mortgage  and  the 
appellant  pay  the  costs  of  the  suit;  the  notes  having  been 
assigned  by  appellant  to  tlie  First  National  Bank  ho7ia  Jide^ 
without  notice  of  any  defense  and  for  a  valuable  consideration. 
This  being  the  state  of  the  evidence  in  the  case  there  seems 
no  question  but  that  the  court  acted  properly  in  rendering 
the  decree  it  did.  To  uphold  the  mortgage  under  the 
circumstances  would  be  to  sanction  a  proceeding  that  shocks 
the  sense  of  justice  and  right  of  all  right  thinking  men, 
and  would  violate  all  the  cherished  piiinciples  of  a  court  of 
equity.     The  debt  for  which  appellee  mortgaged  her  home- 
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stead  was  not  her  own,  but  that  of  a  grandson  and  adopted 
child,  for  whom  she  had  a  greater  affection,  as  the  evidence 
shows,  than  any  of  licr  own  children.  Such  a  scheme  as 
this  to  coerce  lier  to  sign  the  mortgage  under  such  fraudu- 
lent use  of  the  criminal  process  is  shocking  in  the  extreme. 
It  has  too  much  the  appearance  of  robbing  the  grave  to  pay 
the  debts  of  the  deceased  relatives.  The  fact  that  this  old 
lady  would  mortgage  her  homestead  and  thereby  turn  herself 
out  into  the  street,  is  proof  enough  that  this  criminal  device 
succeeded  but  too  well,  and  only  shows  the  overwhelming 
pressure  that  was  brought  to  bear  upon  her. 

There  is  abundant  authority  holding  such  a  transaction  void- 
able. Strong  V.  Graham,  26  Barb.  122;  Richardson  v.  Dun- 
can, 3  N.  H.  508;  Watkins  v.  Baird,  6  Mass.  511;  Severance 
V.  Kimball,  8  K  H.  386;  Schommer  v.  Farwell,  56  111.  545; 
Bane  v.  Detrick,  52  111.  20. 

The  decree  of  the  court  below  is  therefore  affirmed. 

Decree  affirmed. 


WiLLARD   C.  BrUSON 

42      88  * 

1518  405  V. 

Mary  J.  Clark. 

Negotiable  Instrument 9 — Nute^ — Practice — New  Trial. 

In  an  action  upon  a  promissory  note,  there  beinsr  a  verdict  for  the  plaint- 
iff, defendant  subsequently  movinfc  for  a  new  trial  upon  the  ground  that  he 
was  prevented,  through  sickness,  from  attending  the  trial,  and  presenting 
his  case  an  set  up  in  his  plea  of  set-off  and  bill  of  particulars  filed,  this  court 
declines  to  interfere  with  the  action  of  the  Circuit  Court  denying  the  same. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Kane  Countj;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

>Me86rs.  Booth  &  Booth,  for  appellant 
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Mr.  B.  C.  Cook,  for  appellee. 

Hahkkr,  J.  This  was  an  action  of  assumpsit  upon  a  prom- 
issory note  executed. by  appellant  to  the  Chicago  National 
Bank  and  assi^^ned  by  the  bank  to  appellee.  Appellant  iiled 
pleas  of  non-a86um|>sit  and  set-off. 

The  case  was  tried  by  a  jury  on  the  7th  of  October,  1890, 
in  the  absence  of  appellant,  and  resulted  in  a  verdict  for 
the  amount  due  on  the  note — $1,120.  Appellant  afterward 
moved  for  a  new  trial  upon  the  ground  that  he  was  prevented, 
through  sickness,  from  attending  the  trial  and  presenting  his 
case  as  set  up  in  his  plea  of  set-off  and  bill  of  particulars  iiled. 
Several  affidavits  were  presented  in  support  of  and  several 
against  the  motion.  Tiie  Circuit  Court  overruled  the  motion 
and  entered  judgment  on  the  verdict. 

It  is  not  claimed  the  appellant  had  any  defense  to  the  note 
as  such,  and  his  only  complaint  is  that  he  has  been  precluded 
from  a  presentation  and  trial  of  his  counter-claim  through  his 
misfortune  in  being  sick  and  the  ruling  of  the  court  on  his 
motion  for  a  new  trial. 

It  appears  from  the  record  that  the  case  had  been  upon  the 
docket  for  several  terms;  that  it  was  continued  at  one  term  on 
the  motion  of  appellant  to  enable  him  to  take  the  testimony 
of  absent  witnesses;  that  after  such  continuance  he  used  no 
diligence  to  procure  their  testimony;  that  the  case  was  reached 
for  trial  on  the  day  before  it  was  tried,  ^vhen  the  appellee  was 
present  with  her  witnesses  insisting  upon  a  trial,  but  that 
trial  was  deferred  on  the  application  of  appellant's  counsel 
because  of  appellant's  absence;  that  when  the  case  was  called 
the  next  day  appellant  was  still  absent;  that  his  counsel  there- 
upon withdrew  the  plea  of  set-off,  and  that  the  trial  was  had 
upon  the  issue,  non-assumpsit. 

By  his  affidavit  in  support  of  his  motion  appellant  showed 
that  he  was  sick  and  confined  to  his  house  in  Batavia  on  the 
4th,  5th,  6th  and  7th  days  of  October  and  unable  to .  attend 
the  trial  on  the  7th.  Neither  the  court  nor  his  counsel  were 
notified  of  such  sickness  until  after  the  trial  had  been  entered 
upon,  although  appellant  lived  but  two  or  three  miles  from 
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tlie  court  house.  He  knew  the  case  was  subject  to  call  on  the 
♦)th,  and  yet  took  no  steps  on  that  day  or  the  day  before  to 
advise  his  counsel  of  his  condition. 

A  vear  before,  he  had  secured  a  continuance  because  of  the 
absence  of  witnesses  living  in  Ohio,  New  York  and  Wiscon- 
sin, and  yet  he  made  no  effort  to  take  their  testimony  or 
secure  the  testimony  of  any  witnesses  until  a  few  days  before 
the  case  was  called  for  trial.  He  has  shown  no  diligence  either 
in  preparing  for  trial  or  in  notifj'ing  his  counsel  of  his  condi- 
tion. Really,  his  exercise  of  diligence  seems  to  have  been 
confined  to  etTorts  to  delay  judgment  on  the  note. 

An  inspection  of  the  record  docs  not  favorably  impress  us 
with  appellant's  conduct  nor  the  counter-claim  set  up  by  him, 
but  if  he  has  a  claim  against  appellee  there  is  nothing  to 
prevent  his  prosecuting  it  now. 

We  can  not  but  commend  the  action  of  the  Circuit  Court  in 
denying  the  new  trial. 

Jud<jment  affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company 

Oscar  Finch. 

Railroadft — Negligence— Injury  to  Stock — Farm  Crossing-— Improper 
Gate — Contributory  Negligence. 

1.  A  distinction  should  be  observed  in  cases  whore  defective  conditions 
causing;  an  injury  are  incident  to  the  original  construction,  and  those  in 
which  such  conditions  have  urifien  afterward.  In  a  case  of  the  fin«t 
class,  notice  of  the  dangerous  condition  is  not  required,  nor  need  one  repair, 
while  in  a  axae  of  the  oth<  r  claims  a  railroad  company  can  not  be  held 
negligent  and  liable,  unless  it  had  reasonable  time  to  discover  the  defect,  or 
had  been  notified,  and  failed  to  repair  before  the  injury  occurred. 

2.  Where  a  railroad  company,  bound  to  hanir  a  sjife  and  proper  farm 
jrate  in  a  proper  manner,  neglects  to  do  so,  and  slock  escapes  through  the 
Fame,  and  ia  killed  or  injured,  the  company  will  be  liable. 

3.  Where  the  negligence  was  that  of  the  owner  or  his  servant  in  the  use 
thereof,  he  can  not  recover. 
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[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  tlie  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  O.  F.  Price  and  Williams,  Lawrenob  &  Ban- 
croft, for  appellant. 

Mr.  A.  M.  Brown,  for  appollee. 

IIarker,  J.     Appellant's  road  runs  throngh  appellee's  farm. 
Tlie  parts  thus  divided  are  connected  by  a  farm  crossing  and 
gates.     On  the  night  of  Atigust  17,  1888,  two  of   appellee's  . 
horses  escaped  through  one  of  the  gates  from  a  pasture,  and 
were  killed  by  appellant's  passing  train. 

Appellee  brought  his  action  to  recover  damages  for  the 
killing  of  the  horses,  and  charged  as  negligence,  insufficient 
fastenings  for  the  gate,  and  such  construction  that  slight  force 
applied  to  its  sides  would  cause  it  to  open  so  that  stock  would 
escape  upon  the  railroad  track.  A  trial  resulted  in  a  verdict 
and  judgment  of  $300  for  the  value  of  the  horses,  and  $40 
attorney's  fee  for  appellee. 

It  appeal's,  from  the  evidence,  that  the  gate  in  question, 
which  had  been  but  recently  placed  by  the  appellant  com- 
pany, was  a  sliding  gate  of  five  bars,  held  together  by  three 
upright  boards,  nailed  one  at  each  end  and  one  at  the  center. 
At  the  biltt  it  hung  on  two  cleats,  which  were  so  fastened 
upon  posts,  as  to  perform  the  ofiice  of  hinges  in  opening  and 
closing  the  gate.  At  tlie  front  it  shut  between  two  posts,  so 
set  as  to  allow  the  ends  of  the  boards  to  pass  by  them  a  few 
inches  and  rest  upon  the  ground.  The  manner  of  opening 
the  gate  was  to  raise  it  from  the  ground  at  the  front,  slide  it 
back  upon  the  cleats  at  the  butt  until  the  front  end  had  passed 
the  two  posts,  and  then  swing  it  upon  tlie  cleats  around  upon 
appellant's  right  of  way.  As  shown  by  the  evidence,  the 
most  approved  mode  of  fastening  such  a  gate  is  by  mean^  of 
a  cleat  nailed  near  the  top  of  and  upon  the  two  posts  at  the 
front,  and  a  notch  at  the  end  of  ouq  of  tlie  horizontal  planks 
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of  the  gate.  When  shut,  the  notch  hooks  over  the  cleat  and 
prevents  the  gate  from  sliding  back  wlien  rubbed  or  pushed 
against  by  stock.  No  fault  is  found  with  the  gate  itself.^ 
The  sole  complaint  is  over  the  manner  in  which  it  was  placed. 
No  fastening  of  any  kind  was  provided.  The  ground  slanted 
toward  the  butt,  the  butt  was  the  heavier  end,  and  at  the 
time  of  the  injury  an  accumulation  of  dirt  between  the  posts 
so  raised  the  front  end  of  the  gate  when  closed,  that  it  was  an 
easy  matter  to  slide  it  back  and  partially  open  it  by  applying 
slight  force  to  the  sides.  Early  on  the  morning  after  tlio 
horses  were  killed,  the  gate  was  found  slid  back  and  partially 
opened.  The  fresh  tracks  of  the  horses  were  also  found  about 
and  leading  out  of  the  gate,  and  in  all  probability  they  opened 
the  gate  in  rubbing  and  pushing  against  its  sides. 

It  is  insisted  that  inasmuch  as  appellee  frequently  used  the 
gate,  that  he  knew  no  fastening  had  been  provided,  that  he 
knew  of  the  accumulation  of  dirt  between  the  posts,  and  yet 
neither  notified  appellant's  agents  of  its  defective  condition 
nor  took  steps  to  remedy  them  himself,  he  lias  shown  such 
lack  of  care  and  prudence  on  his  part  as  to  preclude  a 
recovery. 

There  would  be  much  force  in  this  contention,  if  the  proofs 
showed  that  tlie  gate  was  properly  placed  in  the  outset,  and 
that  the  conditions  which  occasioned  the  injury  arose  after- 
ward. A  distinction  should  be  observed  in  cases  where  defect- 
ive conditions,  causing  an  injury,  are  incident  to  the  original 
construction,  and  those  in  which  defective  conditions  have 
arisen  afterward.  In  a  case  of  the  first  class,  notice  of  the 
dangerous  condition  is  not  required,  while  in  a  case  of  the 
otlier  class  a  railroad  company  can  not  be  held  negligent  and 
liable,  unless  it  had  had  reasonable  time  to  discover  the  defect 
or  had  been  notified,  and  failed  to  repair  before  the  injury 
occurred.  I.  C.  R.  R.  Co.  v.  Swearingin,  47  111.  206;  I.  &  St. 
L.  R.  R.  Co.  V.  Hall,  88  111.  368. 

We  are  also  clearly  of  the  opinion  that  if  the  accumulation 
of  the  dirt  between  the  posts  was  caused  by  the  careless  man- 
ner in  which  the  gate  was  used  by  appellee,  or  his  servants, 
and  that  but  for  such  fact  the  injury  would  not  have  occurred, 
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the  appellee  could  not  recover.  But  if  appellant's  servants 
who  set  the  posts  and  hung  the  gate,  improperly  placed  the 
^heavy  end  down  the  slant,  banked  up  the  dirt  between  the 
posts,  and  left  it  without  any  means  of  fastening,  then  appel- 
lee was  under  no  obligation  to  notify  appellant  of  the  defect- 
ive conditions,  nor  to  remedy  the  defects  himself.  Hammond 
V.  C.  &  N.  W.  Ey.  Co.,  43  Iowa,  168. 

That  there  was  no  means  of  fastening  the  gate  other  than 
allowing  it  to  rest  upon  the  ground  between  the  posts  is  not 
disputed,  and  if  the  jury  believed  from  the  evidence  that  the 
dirt  about  and  between  the  posts  was  thrown  there  by  the 
men  who  set  them,  and  that  the  accumulation  of  such  dirt  was 
the  cause  of  the  injury,  the  verdict  was  right.  That  they 
were  warranted  in  snch  belief  the  evidence  shows. 

With  the  same  view  of  the  case  that  we  have,  the  court 
below  properly  modified  the  first  and  seventh  instructions 
given  for  appellant.  The  tenth,  eleventh  and  twelfth  instruc- 
tions asked  by  tHe  appellant  were  properly  refused. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Atchison,  Topeka  &  Santa  Fe  Railroad  Company 

V. 

Silas  D.  Parsons. 

Railroads— Kegligence—Ittjury  to  Stoch— Crossing i^— View  of  Traeh — 
Obstruction  to — Private  Crossing  ^Evidence — Instructions, 

1.  The  fact  that  persons,  for  their  own  convenience,  use  a  farm  crossing 
in  (Toing  to,  or  returning  from,  a  certain  place  with  the  passive  acquiescence 
of  a  railroad  company,  does  not  make  the  crossing  a  public  one,  or  create  any 
new  duty  on  the  part  of  the  railroad  company. 

2.  In  such  case  the  company  must  use  ordinary  care  to  avoid  injuring  a 
person  using  such  crossing,  or  property  in  his  charge,  and  it  can  only  be  held 
liable  in  case  the  injury  is  wilful  or  wanton. 

3.  A  mere  naked  license  or  permission  to  enter  or  pass  over  an  estate, 
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will  not  create  a  duty  or  impose  an  obligation  on  the  part  of  the  owner  to 
provide  against  the  danger  of  accident. 

4.  An  instruction  setting  forth  in  substance  thcit  if  the  company,  with 
knowledge  of  the  use,  did  not  prevent  it  or  protect  against  it.  then    the» 
farm  crossing  became  public,  with  all  the  duties,  burdens  and  obligations 
thereby  created,  nhould  not  be  given. 

5.  Or  01)0  requiring  a  company  to  use  every  effort  to  avoid  injury. 

6.  There  is  no  rule  of  law  that  declares  it  to  be  negligence  to  permit  the 
dirt  taken  from  a  cut  in  the  construction  of  a  railroad  to  be  thrown  up  on 
the  right  of  way,  although  it  might  ob-^truct  the  view,  or  weeds  to  grow  with 
like  effect,  regardless  of  the  point  of  crossing  and  the  right  to  cross,  or  any 
duty  to  the  person  about  to  cross  the  track. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Henderson  County;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Kaus  Cooper  and  Williams,  Holt  &  Wheelek, 
for  appellant. 

Messrs.  Kirkpatrick  &  Alexander  and  J.  H.  Hanley,  for 
appellee. 

Cartw^right,  J.  Appellee  sued  appellant  for  damages 
from  killing  a  horse  and  injuring  a  wagon  and  harness.  The 
suit  was  commenced  before  a  justice  of  the  peace,  and  on 
appeal  to  the  Circuit  Court  tliere  was  a  verdict  and  judgment 
for  appellee  for  $119.  William  Gillespie  was  driving  a  team 
of  which  appellee  owned  one  horse  and  the  wagon  and.har- 
ness,  and  was  attempting  to  cross  the  track  of  appellant  when 
the  team  was  struck  by  an  engine  of  appellant  There  were 
no  written  pleadings,  but  the  only  negligence  charged  against 
appellant  upon  the  trial  or  in  this  court  consists  in  having 
allowed  a  bank  of  dirt,  with  weeds  growing  thereon,  on  its 
right  of  way,  to  remain  along  a  cut  near  the  crossing  of  the 
track  where  the  accident  occurred,  so  as  to  obstruct  the  view 
of  trains  by  one  approaching  the  crossing.  The  crossing  in 
question  was  located  half  a  mile  west  of  Stronghurst  station. 
Api>ellant  began  to  run  trains  there  April  29,  1888,  and  the 
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accident  occurred  August  24th  of  the  same  year.  Tlie  cross- 
ing was  put  in  by  appellant  in  the  constrnction  of  its  road  as 
a  farm  crossing.  There  were  gates  on  both  sides  of  the  track; 
tiie  planks  were  put  in  as  is  usual  in  farm  crossings,  and  there 
can  be  no  doubt  that  it  was  so  intended.  Appellee  claimed 
that  the  character  of  the  crossing  had  been  changed  by  pub- 
lic use  with  appellant's  consent  so  that  it  had  become  at  the 
time  of  the  accident  a  public  highway  crossing,  and  that,  in 
consequence  of  such  changed  character,  appellant  owed  a  duty 
to  all  persons  to  keep  the  view  unobstructed  so  that  they 
might  cross  with  safety.  For  the  purpose  of  showing  that  the 
crossing  had  become  public,  appellee  introduced  evidence  tliat, 
during  the  summer  of  1888,  the  route  from  the  west  by  way 
of  this  crossing  to-the  town  was  shorter  than  otliers,  as  streets 
of  the  town  had  not  been  opened  from  the  north  through  a 
hedge  that  was  tliere  at  that  time;  that  the  gate  on  the  north 
of  the  track  was  left  open,  and  that  various  persons  coming 
from  the  west  passed  through  the  open  gate  over  this  cross- 
ing and  went  to  Stronghurst  between  the  track  and  tiie  south 
fence.  To  such  use  of  the  crossing  it  does  not  appear  that 
appellant  objected.  This  evidence  was  not  sufficient  to  estab- 
lish a  change  in  the  nature  of  the  crossing.  Trains  had  only 
been  running  about  four  months,  and  the  condition  of  the 
town  in  respect  to  unopened  streets  was  evidently  a  temporary 
one,  and  the  fact  tliat  persons  for  their  own  convenience  used 
this  route  in  going  to  or  returning  from  the  town,  with  the 
passive  acquiescence  of  appellant,  did  not  make  the  crossing  a 
public  one,  or  create  any  new  duty  on  the  part  of  appellant 
A  mere  naked  license  or  permission  to  enter  or  pass  over  an 
estate,  will  not  create  a  duty  or  impose  an  obligation  on  the 
]>art  of  the  owner  to  provide  against  the  danger  of  accident, 
I.  C.  R.  R.  Co.  v.  Godfrey,  71  111.  500;  I.  C.  R.  R.  Co.  v. 
Hetherington,  83  111.  510. 

Gillespie,  who  wjis  driving  the  team  at  the  time  of  the 
accident,  was  not  using  the  crossing  under  any  right  of  an 
adjoining  proprietor  of  land.  He  had  been  to  an  ice  liouse 
northwest  of  the  crossing  with  a  butcher  wagon,  and  was 
returning  to  town.     Appellant  owed  him  no  duty  to  remove 


96  Appellate  Courts  of  Illinois. 

Vol.  42.]  A.,  T.  &  S.  F.  R.  R.  Co.  v.  Parsons. 

the  bank  of  earth  east  of  the  crossing,  or  to  cut  the  weeds  so 
as  to  afford  him  a  better  view  of  the  appellant's  premises  or 
trains. 

The  only  dnty  of  appellant  was  to  observe  ordinary  care 
wlien  he  was  found  to  be  in  a  place  of  danger  to  avoid  injur- 
ing him,  or  the  property  in  his  charge,  and  it  could  only  be 
held  liable  in  case  the  injury  was  wilful  or  wanton.  Blanch- 
ard  V.  L.  S.  &  M.  S.  Ey.  C^.,  126  111.  416;  L  C.  R.  R  Co.  v. 
Godfrey,  supra. 

It  is  not  claimed  that  appellant  did  not  fill  the  measure  of 
its  duty  according  to  this  rule.  The  first  instruction  given  for 
appellee  was  as  follows :  "Although  the  jury  may  find  from 
the  evidence  that  the  crossing  in  controversy,  where  the 
accident  occurred,  was  originally  built  as  and  for  a  private 
crossing,  yet  if  they  further  find  that  such  crossing  was  after- 
ward and  prior  and  up  to  the  time  of  the  accident,  with  the 
knowledge  and  consent  of  the  defendant  railroad  company, 
used  as  and  for  a  public  way,  by  all  those  who  chose  to  pass  and 
repass  that  way,  then  the  jury  are  instructed  that  the  defend- 
ant is  estopped  to  deny  that  the  crossing  was,  to  all  intents  and 
purposes,  a  public  crossing  in  so  far  as  the  questions  involved 
in  this  case."  This  instruction  did  not  require  general,  fre- 
quent or  continuoususe  by  the  public,  nor  any  such  manifestation 
of  consent  as  would  make  the  crossing  public.  Mere  knowl- 
edge and  passive  acquiescence  are  not  sufticient.  There  was  no 
evidence  of  any  such  consent  as  could  make  the  crossing  a 
public  one.  In  the  light  of  the  evidence  it  was  equivalent  to 
telling  the  jury  that  if  appellant,  with  knowledge  of  the  use, 
did  not  prevent  it  or  protest  against  it,  then  the  farm  crossing 
became  public,  with  all  the  duties,  burdens  and  obligations 
therebv  created.  This  was  error.  The  second  instruction 
for  appellee  was  as  follows:  "The  jury  are  instnicted  that 
the  rights  of  a  railroad  company  and  those  of  the  public  as  to 
the  use  of  a  highway  are  mutual  and  reciprocal;  and  in  the 
exercise  of  such  rights  both  the  company  and  those  using  the 
way  must  have  due  regard  for  the  safety  of  others,  and  use 
every  effort  to  avoid  injury  to  others."  The  jury,  of  course, 
understood  this  instruction  as  referring  to  this  crossing,  inso- 
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much  as  the  case  being  tried  concerned  no  other,  and  the 
instrnction  assumed  that  this  was  a  public  crossing,  and  that 
the  relative  rights  and  duties  were  such  as  the  law  created  at 
the  intersection  of  a  highway.  It  was  also  bad  in  requiring 
the  appellant  to  use  every  effort  to  avoid  injury.  The  rule  is 
not  so  stringent.  Appellee's  third  instruction  informed  the 
jury  that  it  was  negligence  in  a  railroad  company  to  permit 
dirt  to  be  thrown  up  or  weeds  to  grow  on  its  right  of  way,  so 
as  to  materially  obstruct  the  view,  by  persons  about  to  cross 
the  track. 

There  is  no  rule  of  law  that  declares  it  to  be  negligence  to 
permit  the  dirt  taken  from  a  cut  in  the  construction  of  a  rail- 
road to  be  thrown  up  on  the  right  of  way,  although  it  might 
obstruct  the  view,  or  weeds  to  grow  with  like  effect,  regardless 
of  the  point  of  crossing,  the  right  to  cross,  or  any  duty  ow^ing 
to  the  person  about  to  cross  the  track.  As  applied  to  this  case 
there  was  no  such  rule,  if  it  could  be  said  to  be  a  rule  of  law 
in  any  case.  The  instmction  then  proceeded,  that  if  there  was 
an  obstruction  of  view  by  dirt  and  weeds,  on  the  right  of  way, 
without  which  the  injury  would  not  have  happened,  the  com- 
pany would  be  liable  in  this  case,  unless  the  jury  believed  that 
Gillespie's  negligence  directly  contributed  to  the  injury.  This 
was  not  correct.  It  assumed  Gillespie's  right  to  cross,  and 
gave  him  protection  which  the  law  did  not  afford  him.  The 
evidence  shows  no  ground  of  recovery.  The  judgment  will 
be  reversed.  Judgment  reversed. 


National  Accident  Society  op  the  City  of  New 

York 

V. 

Elizabeth  Taylor. 

Accident  Insurance — Drouming — Occupations — Classification  of, 

L    A  person  driving  a  post  by  means  of  an  nxe  or  sledge  is  not  engaged 
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in  the  occupation  of  a  pile  driver,  either  in  the  capacity  of  pile  driver  or 
employe. 

2.  A  land  owner  building  a  bridge  upon  his  farm  can  not  be  said  to  have 
changed  his  occupation  from  that  of  a  farmer  to  that  of  a  bridge  builder. 

8.  The  term  **  supervising  farmer/' in  the  classification  of  risks  of  an 
insurance  company,  covern  a  person  who  employs  farm  laborers  and  does 
but  little  work  himself. 

4.  No  objection  being  made  to  proofs  of  death,  they  should  be  held  to 
be  of  the  character  required  by  the  company,  and  the  fact  that  the  company 
does  not  admit  a  liability,  does  not  affect  the  sufficiency  of  the  proofs. 

[Opinion  filed  December  7,  1891.] 

% 
In  eekor  to  the  Circuit  Court  of  Peoria  County;  the  Hon. 
S.  S.  Page,  Judge,  presiding. 

Mr.  James  H.  Sedgwick,  for  plaintiff  in  error. 

In  his  application  for  membership  in  defendant  society, 
Taylor  said :  "  My  occupation  is  that  of  a  farmer.  The  duties 
required  of  me  arc  described  fully.  I  have  the  supervision  of 
my  farm  only." 

This  statement  was  a  warranty,  made  so  by  the  third  condi- 
tion of  the  certificate,  and  by  the  application  itself. 

Where  an  application  is  made  part  of  the  insurance,  and  the 
statements  therein  warranties, it  is  wholly  unimportant  whether 
they  are  material  to  the  risk.  If  false,  the  company  is  pro- 
tected by  the  breach  of  such  express  warranty,  from  a  recov- 
ery on  the  policy  by  the  insured.  Thomas  v.  Fame  Ins.  Co., 
108  111.  92;  Fame  Ins.  Co.  v.  Thomas,  10  111.  App.  546 ;  citing 
May  on  Insurance,  Sec  206. 

If  the  representations  made  in  the  application  are  untrue, 
tlien  there  is  a  breach  of  the  warranty  implied  in  every 
application  for  insurance,  and  the  policy  is  void.  Grange 
Mill  Co.  V.  Western  Ins.  Co.,  118  111.  396,  402;  Lycoming 
Fire  Ins.  Co.  v.  Eubin,  79  111.  402.  , 

The  presumption  is,  that  the  party  signing  the  application 
knew  and  indorsed  its  contents.  Hartford  Life  Ins.  Co.  v. 
Gray,  80  111.  28,  31. 

The  insured  is  held  to  his  express  warranty,  even  though 
the  agent  of  the  insurer  knew  it  to  be  false.     Pottsville  Mut- 
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nal  Fire  Ins.  Co.  v.  Fromm,  100  Pa.  St.  347;  Eidge  v.  Scottish 
Com'l  Ins.  Co.,  9  Lea,  507. 

Notice  to  an  agent  who  has  no  power  to  vary  the  terms  of 
the  application,  can  not  vary  the  risk.  Cedar  Hapids  Ins.  Co. 
V.  Shimp,  16  III.  App.  256,  257. 

In  this  case,  French,  who  took  Taylor's  application,  was 
doing  a  genei*al  insurance  brokerage  business,  and  was  not  an 
aathorized  agent  of  the  society.  Kings  Co.  Fire  Ins.  Co.  v. 
Swigert,  11  111.  App.  690. 

Mr.  Taylor  also  says  in  his  application :  "  I  agree  that,  for 
any  injury  sustained  while  doing  any  act  or  thing  pertain- 
ing to  any  occupation  or  exposure  classed  by  the  society  as 
more  hazardous  tlian  those  above  stated  "  (that  is,  than  a 
farmer  having  the  supervision  of  his  farm  only),  "I,  or  my 
beneficiary  shall  be  entitled  to  recover  only  such  amount  as 
the  society  pays  for  such  increased  hazards." 

This,  too,  was  a  warranty.  The  parties  to  an  insurance 
contract  may  warrant  as  to  the  future.  Cedar  Kapids  Ins. 
Co.  V.  Shimp,  16  111.  App.  256,  257,  and  cases  cited. 

Messrs.  Jack  &  Tichknor,  for  defendant  in  error. 

The  evidence  in  this  case  fails  to  show  any  departure  from 
the  occupation  under  which  Mr.  Taylor  was  insured.  The 
witnesses  called  by  plaintiff  in  error  all  stated  that,  in  looking 
after  the  necessary  repairs  in  and  about  his  farm,  the  deceased 
was  in  the  line  of  his  duty  in  the  supervision  of  his  farm. 
Several  of  them  so  stated  with  special  reference  to  necessary 
repairs  to  the  bridge  over  the  creek.  He  would  certainly  be 
regarded  a  poor  supervisor  of  a  farm  who  would  lie  by  and 
see  his  bridge  destroyed  for  want  of  a  support  "somewhat 
larger  than  a  common  fence  post,  and  twelve  feet  long,"  which 
he  could  readily  carry  to  the  bridge,  and  with  an  axe  drive 
into  the  ground  above  the  bridge  and  prevent  damage.  Such 
was  the  character  of  the  "pile,"  and  such  was  the  extent  of  the 
occupation  of  a  "  pile  driver"  in  which  Mr.  Taylor  was  engaged 
when  the  accident  occurred.  Every  practical  witness  testifies 
that  in  this  act  he  was  in  the  line  of  his  duty  as  supervisor, 
and  plaintiff  in  error  having  called  the  witnesses,  should  be 
bound  by  their  testimony. 
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Cartwkight,  J.  On  the  29th  day  of  August,  1887,  plaintiiBE 
in  error  issued  its  certificate  to  Isaac  D.  Taylor  upon  applica- 
tion signed  by  him,  and  thereby,  in  consideration  of  a  member- 
ship fee  of  $5  and  quarter  annual  payments  of  $3  each,  to  be 
paid  during  the  continuance  of  the  certificate,  insured  him 
against  injury  received  through  external,  violent  and  acci- 
dental means  in  the  sum  of  $3,000,  to  be  paid  in  case  of  his 
death  from  sucli  injuries  to  his  wife,  the  defendant  in  error, 
upon  proof  of  his  death  from  such  injuries. 

On  the  21st  day  of  September,  1887,  the  insured  was  engaged 
in  repairing  a  private  bridge  on  his  farm  over  Kickapoo  creek, 
by  driving  posts  somewhat  larger  than  common  fence  posts, 
and  eleven  or  twelve  feet  long,  in  the  bed  of  the  creek  by 
means  of  an  axe  and  sledge,  and  while  so  engaged  met  with 
liis  death  by  accidental  drowning.  Proof  of  death  and  the 
cause  was  furnished,  and  no  objection  was  made  to  the  form  or 
sufficiency  of  such  proof,  but  plaintiff  in  error  refused  to  pay 
the  full  amount  named  in  the  certificate  on  the  ground  that  the 
insured  at  the  time  of  his  death,  was  engaged  in  an  extrahaz- 
ardous occupation,  and  offered  to  pay  $250,  which  was  claimed 
to  be  the  amount  payable  upon  the  death  of  a  "  pile  driver." 
Suit  was  instituted  and  the  case  was  tried  without  a  jury  result- 
ing in  a  finding  and  judgment  for  $3,360.  Numerous  errors 
are  assigned,  but  they  may  be  all  resolved  into  these  proposi- 
tions: that  no  suit  could  be  maintained  until  after  a  specific 
demand  for  the  levy  of  an  assessment  and  upon  proof  that  such 
levy  would  yield  the  required  amount;  that  no  suit  could  be 
maintained  unless  the  proofs  furnished  are  satisfactory  to  the 
insurance  company,  which  is  not  the  fact;  that  the  statements 
of  the  insured  as  to  his  occupation  and  freedom  from  disorder 
of  the  brain  were  untrue,  and  that  if  there  is  any  liability  it  is 
only  for  the  amount  payable  in  the  occupation  of  pile  driving. 

The  undertaking  of  plaintiff  in  error  contained  in  this  cer- 
tificate is  to  pay  $3,000,  not  to  make  an  assessment.  It  agreed 
to  pay  that  amount  within  ninety  days  after  satisfactory  proof 
without  limitation  or  condition  as  to  amount,  except  that  it 
was  conditioned  in  accordance  with  a  statute  of  New  York  upon 
its  being  realized  from  assessments  of  members. 
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The  only  assessments  of  the  company  appear  to  be  payable 
quarterly  without  reference  to'  deaths. 

The  contract  makes  no  provision  for  assessments  upon  a 
death  occurring.  If  there  was  a  method  of  making  assessments 
to  enable  the  company  to  meet  its  obligation  to  pay  the  money 
it  should  have  proceeded  to  do  so.  If  there  was  anything 
which  would  excuse  the  company  from  payment  under  the 
condition^  it  was  matter  of  defense  to  bo  pleaded  and  proven 
by  it. 

Our  statute  requires  as  a  condition  of  a  company  of  this 
kind  doing  business  in  this  State,  that  it  shall  appear  by  its 
sworn  statement  that  an  ordinary  assessment  upon  its  members 
is  suiBcient  to  pay  its  maximum  certificates  of  membership  to 
the  full  limit  named  therein,  and  the  presumption  would  be 
that  such  assessment,  if  that  be  the  method  of  payment,  would 
be  sufficient  to  realize  the  required  amount.  Defendant  in 
error  was  entitled  to  recover  the  full  amount  in  case  of  the 
death  of  her  husband  unless  the  amount  was  reduced  by  a 
showing  of  facts  excusing  payment  in  full.  Union  Mutual 
Accident  Association  v.  Frohard,  134  111.  228 ;  N.  W.  Ben. 
Mut.  Aid  Asso.  of  111.  v.  Wanner,  24  111.  App.  357. 

The  certificate  required  that  proof  should  be  furnished  of 
the  death  with  particulars  of  the  accident  and  injury.  Proofs 
were  furnished  to  which  no  objection  was  made,  and  they  were 
deemed  satisfactory  to  the  extent  of  $250. 

No  objection  being  made,  the  proofs  will  be  held  to  be  of 
the  character  required  by  the  company,  and  the  fact  that  the 
company  does  not  admit  a  liability  does  not  affect  the  suffi- 
ciency of  the  proofs. 

In  the  application  of  Taylor  he  stated  that  his  occupation 
was  that  of  a  farmer  and  his  duties  were  the  supervision  of 
his  farm  only,  and  that  he  never  had  and  was  not  subject  to 
lits*  disorders  of  the  brain,  or  any  mental  or  bodily  infirmity 
which  would  thereby  render  him  liable  to  personal  injuries. 
It  appears  from  the  evidence  that  he  did  not  till  the  soil,  or 
BOW,  plant,  cultivate  or  harvest  crops,  all  of  which  he  hired 
done  nnder  his  direction.  He  had  the  management  and 
superintendence  of  his  farm   and  his  time  was  largely  em- 
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ployed  in  doing  chores  and  making  necessary  repairs  to  keep 
tlie  farm  in  order. 

There  were  two  honses,  a  barn,  outbuildings  and  fences  on 
the  farm  as  well  as  the  bridge  in  question. 

He  did  odd  jobs  about  the  place  such  as  were  necessary  for 
comfort  or  convenience.  He  salted  cattle,  fed  stock,  mowed 
out  fence  corners,  fixed  up  gates,  fences,  and  buildings,  when 
out  of  repair  and  superintended  the  farm.  It  is  contended 
that  supervision  of  a  farm  means  overseeing,  inspection  and 
direction  merely  without  any  personal  action  or  manual  labor, 
and  that  his  statement  was  therefore  false. 

There  is  evidence  that  the  company  in  its  classification  of 
risks  had  a  class  called  supervising  farmers  or  farmers  having 
supervision  of  farms  only,  and  its  president  testifies  that  by 
its  rule  that  class  must  do  no  manual  labor.  However  the 
company  may  have  understood  the  term,  there  is  practically 
no  such  class  in  this  State  to  whom  it  could  bo  applied  with 
that  definition  annexed,  and  we  think  that  the  supervision  of 
a  farm  includes  in  its  care  and  oversight  the  doing  of  such 
incidental  things  as  may  be  required  for  keeping  it  in  order 
and  does  not  mean  absolute  idleness  as  far  as  physical  labor  is 
concerned.  The  claim  that  Taylor's  statement  of  freedom 
from  disorder  of  the  brain  was  untrue  is  not  sustained  by  the 
evidence. 

The  certificate  provided  that  if  the  insured  should  be  killed 
while  engaged  temporarily  or  otherwise  in  any  occupation 
classed  by  the  company  as  more  hazardous  than  the  occupation 
under  which  the  certificate  was  issued,  the  beneficiary  should 
only  be  entitled  to  the  amount  payable  in  the  more  hazardous 
class. 

There  was  an  occupation  designated  as  "  pile  driver — em- 
ploye,'' classed  as  more  hazardous  than  that  of  supervising 
farmer,  and  in  which  the  amount  payable  upon  death  was 
$250.  A  pile  driver  is  a  machine  for  driving  piles  by  raising, 
by  means  of  power  applied  to  the  machinery,  a  heavy  weight 
and  dropping  it  upon  the  pile.  It  is  manifest  that  one  who 
drives  a  post  by  means  of  an  axe  or  sledge  is  not  engaged  in 
the   occupation   of  a   pile  driver,  either  in  the  capacity  of 
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pile  driver  or  employe.  Besides,  there  was  no  change  of 
occupation  or  business  on  account  of  this  act  of  repairing  the 
bridge.  He  had  not  gone  into  the  bridge  business.  In  Union 
Mutual  Accident  Association  v.  Frohard,  134  111.  228.  it  is 
said  that  "  the  word  occupation  *  *  *  must  be  held  to 
have  reference  to  the  vocation,  profession,  trade  or  calling 
which  the  assured  is  engaged  in  for  hire,  or  for  profit,  and  not 
as  precluding  him  from  the  performance  of  acts  and  duties 
which  are  simply  incidents  connected  with  the  daily  life  of 
men  in  any  or  all  occupations." 

Plaintiif  in  en'or  puts  the  same  construction  upon  the  term 
in  its  manual  furnished  to  its  agents. 

The  action  of  the  court  in  passing  upon  the  numerous  prop- 
ositions of  law  submitted  to  it  was  in  harmony  with  the  views 
herein  expressed,  and  they  need  not  be  noticed  in  detail. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Nathan  O.  Tate 

V. 

William  I.  Watts  and  Martha  Watts. 

Fraud — Deceit — Sale  of  Land — Qualify  and  Price-^ Evidence — Instrue-^ 
tions. 


42      103 
el09  »265 


1.  The  gist  of  a  gji^en  action  being  fraud  and  deceit,  the  same  not  being 
based  upon  a  contract  concerning  real  estate,  not  to  be  performed  within  a 
year,  defendant  not  being  charged  upon  any  contract  of  such  character,  it  is 
proper  to  disallow  the  defense  of  the  statute  of  frauds. 

2.  The  statute  of  frauds  was  intended  to  guard  against  the  danger  of 
fraud  and  perjury  being  committed  in  the  establishment  of  contracts  con- 
cerning land,  running  longer  than  one  year,  but  not  to  protect  persons 
againi^t  tortious  acts  and  misrepresentations  where  others  are  injured 
thereby. 

8.  Objections  to  the  introduction  of  evidence  in  a  given  case  can  not  be 
primarily  made  herein. 

4.  Malice,  in  law,  does  not  necessarily  imply  hatred  or  ill-will;  a  motive 
wrongful  and  unjustifiable  is  malicious. 


y 
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5.  In  an  action  to  recover  damages  alleged  to  have  been  suffered  thronjrh 
the  fraud  of  an  alleged  real  entate  agent  touching  the  sale  of  certaii^  landR. 
this  court  holds  that  the  measure  of  damages  was  the  value  of  land  named 
ns  fraudulently  represented  to  the  plaintiffti;  that  the  giving  of  punitive 
damages  was  within  the  discretion  of  the  jury  and  allowable;  and  declines 
to  interfere  with  the  verdict  for  the  plaintiffs. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Warren  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  McKenzie  &  Hamilton  and  C.  A.  MgLauqulin, 
for  appellant. 

Messrs.  Kibkpatbick  &  Alexander,  for  appellees. 

Lacey,  p.  J.  This  suit  was  based  on  two  counts  in  the 
declaration,  wherein  the  appellees  sued  the  appellant  in  an 
action  on  the  case,  charging  that  in  March,  1890,  one  Charles 
Peterson  was  seized  of  a  certain  eighty-acre  tract  of  land  in 
Henderson  County,  State  of  Illinois,  and  being  desirous  of 
selling  the  same  to  appellees,  who  were  residents  of  the  State  of 
Arkansas  (they  never  having  seen  the  land  and  knowing  noth- 
ing of  its  location  and  value),  the  appellant,  pretending  to 
act  as  the  agent  of  the  said  Peterson,  and  pretending  to  know 
and  be  well  acquainted  with  the  said  land  and  its  location  and 
value,  then  and  tliere  wrongfully  contriving  to  deceive,  defraud 
and  injure  said  appellees,  then  and  there  falsely,  fraudulently, 
etc.,  represented  and  insisted  to  them  the  said  land  was  within 
eight  miles  of  the  village  of  Raritan,  in  said  county  of  Hen- 
derson, and  was  worth  $35  per  acre,  and  the  said  appellees 
relying  upon  the  said  representations,  bargained  with  the  said 
Peterson  and  bought  of  him  the  said  tract  of  land  for  $3,000, 
and  paid  the  said  Peterson  therefor,  being  induced  so  to  buy 
by  the  fraudulent  representations  of  appellant,  whereas  in  fact 
the  said  tract  of  land  was  not  located  within  eight  miles  of  the 
said  village  of  Raritan  and  was  not  worth  to  exceed  the  sum 
of  $5  per  acre,  all  of  which  was  well  known  to  appellant  at 
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time  of  making  said  fraud wlent  assertions,  whereby  the  appel- 
lees were  greatly  damaged,  etc.,  in  the  sum  of  $2,500. 

The  other  and  third  count  was  substantially  the  same,  except 
as  to  charging  that  the  land  was  not  within  eight  miles  of  the 
village  of  Ilaritan,  which  was  omitted,  and  in  charging  that 
the  land  was  paid  for  in  other  lands  and  property  worth 
$3,000. 

The  appellant  pleaded  four  pleas;  first  the  general  issue,  and 
three  pleas  to  the  third  amended  count  of  the  declaration  in 
various  forms,  setting  up  the  statute  of  frauds  and  perjuries; 
that  the  contract  concerning  the  land  was  not  in  writing  signed 
by  the  appellees  or  Peterson,  nor  was  the  contract  to  be  per- 
formed within  one  year;  and  refusal  to  allow  the  same  to  be 
Hied  to  tlie  first  count  of  the  declaration.  Demurrer  was  sus- 
tained to  these  special  pleas  of  the  statute  of  frauds,  and  issue 
was  joined  on  the  plea  of  the  general  issue. 

The  cause  was  tried  before  a  jury,  and  a  verdict  was  ren- 
dered by  it  finding  the  appellant  guilty,  and  assessing  the 
appellees'  damages  as  $1,000,  upon  which  verdict  judgment 
was  rendered,  from  which  this  appeal  is  taken.  The  counsel 
for  appellant  assigns  various  causes  for  error  and  reversal; 
first,  that  the  court  erred  in  refusing  to  permit  appellant  to 
file  the  three  pleas  of  the  statute  of  fi-auds  to  the  first  count 
of  the  declaration;  second,  in  sustaining  a  demurrer  to  the 
special  pleas;  third,  the  court  admitted  improper  evidence  in 
behalf  of  the  appellees;  fourth,  the  verdict  was  against  the 
weight  of  the  evidence;  fifth,  the  court  gave  improper 
instructions  for  appellees;  and  sixth,  refused  proper  instruc- 
tions for  appellant. 

The  first  two  points  of  objection  against  the  action  of  the 
court  in  not  allowing  the  defense  of  the  statute  of  frauds  to 
be  interposed,  is  not  well  taken.  The  cause  of  action  set  out 
in  the  declaration  does  not  admit  of  such  a  defense.  It  is  not 
based  on  a  contract  concerning  real  estate  not  to  be  performed 
within  a  year,  nor  is  appellant  charged  upon  any  contract  of 
that  kind.  The  gist  of  the  action  is  fraud  and  deceit.  It  has 
nothing  whatever  to  do  with  the  statute  of  frauds.  That  stat- 
ute was  intended  to  guard  against  the  danger  of  fraud  and 
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perjury  being  committed  in  the  establishment  of  contracts 
concerning  land  running  longer  than  one  year,  but  not  to  pro- 
tect persons  against  tortious  acts  and  misrepresentations  where 
others  are  injured  thereby.  Haychaft  v.  Creacy,  2  East,  92; 
Eames  v.  Morgan,  37  111.  260.  Besides  this,  the  contract  had 
been  completed  on  both  sides  by  the  exchange  of  deeds. 
There  was  no  attempt  to  establish  the  existence  of  either  deed 
by  parol  evidence. 

The  appellant's  objection  to  the  adsnission  of  evidence  is 
not  well  taken.  That  of  Elting,  concerning  what  he  paid  for 
land  in  the  vicinity  of  the  Peterson  land,  is  not  well  taken, 
because  that  fact  was  properly  brought  out  on  cross-examina- 
tion from  appellant's  own  witness.  There  was  no  objection 
on  the  trial  that  the  court  improperly  allowed  evidence  to  go 
to  the  jury  in  regard  to  the  value  of  the  Peterson  land  in 
March,  1890,  and  not  being  objected  to  on  the  trial  by  appel- 
lant it  is  too  late  now. 

It  appears  also  that  there  had  been  no  change  in  the  value 
of  the  land  in  that  vicinity  up  to  the  time  of  the  trial.  We 
think  letters  written  by  appellant  to  Simons  were  properly 
admitted  in  evidence  as  a  part  of  the  res  gestce  and  to  show  the 
motive  or  fraudulent  intent  of  appellant,  and  if  Simons  was 
the  agent  of  appellees,  which  was  for  the  jury  to  decide,  they 
were,  in  effect,  written  to  appellees,  and  appellees  saw  one  or 
two  of  them  and  Simons  had  informed  them  of  some  of  the 
contents.  As  to  the  fourth  assignment  of  error  of  the  appel- 
lant, in  which  it  is  insisted  the  evidence  is  insufficient  to  sustain 
the  verdict,  we  have  only  to  say  that  we  have  examined  the 
evidence  carefully  and  are  fully  of  the  opinion  that  the  jury 
were  clearlj'  justified  in  their  verdict. 

A  clearer  case  of  fraud  and  deceit  on  the  part  of  the  appel- 
lant by  which  he  induced  the  appellees  to  part  with  a  valuable 
tract  of  land  in  Arkansas,  of  180  acres,  worth  more  per  acre 
than  the  eighty  acres  that  they  received  in  Illinois  in  exchange, 
acre  for  acre,  could  hardly  be  made  out,  and  the  tricks  he 
resorted  to  to  induce  this  trade  and  the  falsehoods  which  he 
told  them  were  well  calculated  to,  and  did,  no  doubt,  deceive 
the  appellees. 
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If  a  transaction  like  this  could  be  allowed  to  stand  and  no 
remedy  conld  be  had  by  the  injured  party  in  a  court  of  law, 
it  would  indeed  be  a  disgrace  to  the  vaunted  jurisprudence  of 
our  country.  Quite  a  number  of  technical  points  are  raised 
by  appellant's  counsel  but  none  of  which  we  think  have  any 
merit.  One  is  that  Mrs.  Watts  had  an  interest  in  the  cattle, 
$320  worth,  that  were  given  to  boot  between  the  Arkansas  land 
and  the  Illinois  land.  Even  if  this  were  so  we  think  it  would 
make  no  difference. 

The  trade  was  joint  between  the  appellees  and  appellant 
throughout  The  land  deeded  by  appellees  was  owned  jointly 
by  them,  and  that  which  they  received  in  exchange  was  deeded 
to  them,  and  if  Mrs.  Watts'  husband  saw  p'oper  to  furnish  the 
boot  money  in  part  for  Mrs.  Watts  it  can  not  concern  appel- 
lant or  affect  appellees'  recovery. 

There  is  a  point  made  by  appellant  that  the  deed  from 
Peterson  for  the  land  in  Henderson  County,  Illinois,  was  made 
out  in  blank,  the  names  of  the  grantees  not  being  tilled  in  at 
the  time,  and  that  the  appellant  filled  it  in  afterward  and 
delivered  it  to  appellees,  and  that  the  deed  for  that  reason  was 
void  and  conveyed  no  title. 

Hence  it  is  inferred  the  appellees  have  no  right  of  recovery 
in  this  action.  It  is  difficult  for  us  to  see  how  this  conld 
injuriously  affect  appellees'  right  of  recovery.  If  thoy  were 
deceived  by  appellant  and  supposed  they  ^^ere  getting  a 
good  title  when  they  got  none,  the  Joss  would  be  the  greater 
to  them  by  the  actual  value  of  the  Henderson  County  land 
which  is  supposed  to  be  about  $4  per  acre.  In  such  case  the 
appellees  should  have  recovered  the  value  of  the  latter  tract  of 
land  in  addition  to  what  they  recovered,  they  having  parted 
with  their  land  and  received  nothing  in  return.  Another  point 
is  made  that  the  measure  of  damages  would  not  be  the  value 
of  the  Peterson  land  as  fraudulently  represented  by  appel- 
lant to  appellees.  We  think  this  is  the  correct  basis.  If  this 
had  been  a  suit  on  a  warranty  of  the  value  of  the  land,  the 
measure  of  damages  would  have  been  the  value  of  the  land 
sold,  and  we  see  no  reason  why,  by  analogy,  the  same  rule 
would  not  prevail  in  this  case,  where  the  value  is  represented 
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to  be  60  and  so.  Certainly  tlie  appellant  should  stand  in  no 
better  position  where  he  has  committed  a  fraud,  than  he  would 
have  done  had  it  been  a  simple  warrant,  and  this  observation 
would  apply  to  the  objection  to  the  proof  of  the  value  of  the 
Arkansas  land,  and  to  the  appellees'  tenth  and  eleventh  instruc- 
tions. The  refusal  of  the  appellant's  seventeenth  instruction 
was  proper,  as  we  have  shown  in  our  remarks  concerning  the 
invalidity  of  the  Peterson  deed.  We  have  examined  the 
instructions  generally  and  find  them  fair  and  full  and  see  no 
fault  in  them.  They  appear  to  lay  down  the  law  to  the  jury 
correctly. 

The  point  is  made  that  diligence  should  be  required  of 
appellees  to  avoid  being  deceived  by  the  wilful  falsehoods  of 
appellant,  and  that  it  was  not  great  enough,  and  that  appellees' 
instructions  arc  not  sufficiently  guarded  on  that  question. 

In  the  views  we  take  of  the  case  it  is  clear  that  they,  under 
the  circumstances,  made  use  of  all  the  care  that  the  law  re- 
quired, and  no  instructions  need  have  been  given  on  that  point, 
though  appellant  had  the  advantage  of  some  given  for  him. 
This  was  sufficient 

The  giving  of  punitive  damages,  we  think,  was  in  the  dis- 
cretion of  the  jury,  and  was  allowable,  and  the  use  of  the 
words,  "wilful  or  malicious,"  was  properly  in  the  instruction. 
It  need  not  be  put  to  the  jury, ''wilful"  and  "malicious." 
Malice  in  law  does  not  necessarily  imply  hatred  or  ill  will. 
It  is  malicious  if  the  motive  is  wrongful  and  unjustifiable. 

The  same  may  be  said  in  this  case;  to  knowingly  make  false 
statements  is  wilful  and  at  the  same  time  malicious. 

The  words  as  applied  to  the  law  of  this  case  would  be  syn- 
onymous and  of  equivalent  meaning,  so  that  the  use  of  the 
conjunction  or  is  not  improper.    Hawk  v.  Kidgway,  33  111.  473. 

We  have  examined  fully  all  the  objections  raised  by  the 
appellant  against  the  record  in  this  case,  and  find  none  of  them 
tenable.  We  think,  also,  the  verdict  is  not  excessive.  The 
judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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City  of  Abinflrdon  v.  McGrew. 


City  of  Abingdon 

V. 

Andrew  J.  McGrew, 

Municipal  Corporations— Negligence  of— Defective  Sidewalk — Personal 
Injuries — Evidence — Instructions — Intoxication  of  Plaintiff. 

|.'  1.    An  instruction  presenting^  a  false  iraae  should  not  be  j^iven. 

2.  Nor  one  placiniar  the  burden  of  proof  upon  the  wrong  party. 

3.  Nor  one  leaving  the  jury  free  to  assess  damages  according  to  their 
individual  notions,  unguided  by  any  rule  of  damages  and  without  regard  to 
tne  damages  sustained. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circuit  Conrt  of  Knox  County;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.   Williams,  Lawrence   &   Banckoft,   and   C.  E. 
Cleviclakd,  for  appellant. 

Messrs.  F.  F.  Cooke  and  A.  M.  Brown,  for  appellee. 

Harker,  J.  Appellee  sued  for  injuries  sustained  in  falling 
upon  a  defective  sidewalk  of  appellant  and  recovered  a  judg- 
ment in  the  Circuit  Court  for  $750. 

At  the  instance  of  appellee  the  court  gave  to  the  jury  the 
following  instruction : 

**No.  4.  For  plaintiff  you  are  further  instructed  that  one 
defense  herein  relied  upon  is  that  plaintiff  was  so  far  intoxi- 
cated at  the  time  of  his  injury  that  the  law  will  not  permit 
liim  to  recover  damages  therefor.  On  this  point  the  court 
instructs  you  that  because  a  man  had  been  drinking,  this  fact 
alone  does  not  necessarily  prevent  him  from  recovering  dam- 
ages or  exempt  the  defendant  from  the  payment  thereof,  if 
the  defendant  was  guilty  of  negligence  by  reason  of  its  defect- 
ive sidewalk.     The  law  is  under  such  circumstances  that  the 
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degree  of  intoxication  roust  be  to  8ucli  an  extent  that  the 
plaintiff  was  incapacitated  to  use  ordinary  care  and  diligence, 
and  thereby  received  his  injury.  And  lipon  this  issue  the 
burden  of  proof  to  establish  by  a  preponderance  of  the  evi- 
dence that  such  was  plaintiff's  condition,  is  upon  the  defend- 
ant If,  from  the  evidence,  you  shall  believe  defendant  had 
a  defective  sidewalk,  as  defined  in  this  instruction,  and  plaint- 
iff, using  due  care  and  diligence  in  passing  along  the  same, 
received  the  injury  complained  of,  then  your  verdict  must  be 
for  plaintiff  for  such  damages  as  he  sustained,  not  exceeding 
$5,000y  and  this,  even  though  plaintiff  had  been  drinking." 

For  two  reasons  this  instruction  is  erroneous.  In  the  first 
sentence  the  jury  were  presented  with  a  false  issue — whether 
tiie  ^^  plaintiff  was  so  far  intoxicated  at  the  time  of  his  injury 
that  the  law  will  not  permit  him  to  recover  damages  therefor." 
The  intoxication  of  the  plaintiff  was  not  a  legal  defense,  nor 
was  it  made  a  defense  by  the  pleadings.  To  show  that  he 
was  intoxicated  at  the  time  was  proper,  not  only  for  the  pur- 
pose of  meeting  the  proof  required  of  the  plaintiff  that  he 
was  in  the  exercise  of  ordinary  care  and  diligence,  but,  inas- 
much as  he  was  a  witness  in  his  own  behalf,  for  the  purpose  of 
showing  that  his  condition  of  mind  at  the  time  of  the  accident 
was  such  that  his  testimonv  was  unreliable.  The  other  reason 
why  the  instruction  is  erroneous  is  that  the  jury  were  told 
that  the  degree  of  intoxication  must  be  to  such  an  extent  that 
the  plaintiff  was  incapacitated  from  using  ordinary  care  and 
diligence  and  that  the  burden  of  proof  to  establish  that  by  a 
preponderance  of  tlie  evidence  was  with  the  defendant.  The 
burden  of  proof  was  upon  the  plaintiff  to  show  that  at  the 
time  of  the  accident  he  was  in  the  exercise  of  ordinary  care. 
If  the  evidence  was  evenly  balanced  as  to  whether  the  plaintiff, 
owing  to  his  drunken  condition,  was  exercising  ordinary  care, 
there  could  be  no  recovery;  not  only  does  the  instruction 
prese^it  a  false  issue,  but  it  improperly  places  the  burden  of 
proof  upon  the  defendant. 

The  fifth  instruction  given  for  appellee  was  faulty  in  that  it 
left  the  jury  free  to  assess  damages  according  to  their  individ- 
ual notions,  unguided  by  any  rule  of  damages  and  without 
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regard  to  the  damages  sustained.  It  is  even  more  pernicious 
than  the  instruction  condemned  by  our  Supreme  Court  in 
Keightlinger  v.  Egan,  65  111.  235. 

There  was  no  error  in  the  court's  refusal  to  allow  the  wit- 
ness  Cracraft  to  testify  after  the* plaintiff  had  concluded  his 
evidence  in  rebuttal.  That  matter  rested  entirely  within  the 
discretion  of  the  court.  Inasmuch  as  the  case  will  be  remanded 
for  another  trial,  we  refrain  from  a  discussion  of  the  evidence. 

For  the  error  of  the  court  in  giving  the  instructions  above 
mentioned^  the  judgment  will  be  reversed. 

lieversed  and  remanded. 


Albert  Christman 

V. 

Jules  Ray. 


NfffoHahle  Tnsfrumevfs — Judgment  Note—Depottifions — Suppression  of 
— Foreign  Tongue — Constitution  qf  HUnoiSt  Schedule  of^  Sec.  18 — Evi- 
den  ee — Instructions. 

1.  An  objection  that  there  was  nothing  to  show  that  the  person  who  noted 
as  interpreter  in  taking  a  deposition  in  a  foreign  country  had  been  sworn 
according  to  law,  or  thai  the  commissioner  bad  taken  an  oath  to  faithfully 
interpret  the  same,  should  be  made  before  trial,  and  comes  too  late  when 
made  in  the  midst  thereof,  and  the  making  of  amotion  to  suppress  the 
deposition  upon  other  specific  grounds  is  a  waiver  of  such  objection. 

2.  Sec.  18  of  the  Schedule  of  the  Constitution  of  Illinois,  requiring  judi- 
cial proceedings  to  be  in  the  English  language,  warrants  the  taking  of  depo* 
fiitions  in  a  foreign  land  in  the  tongue  thereof. 

3.  Wbere.a  commission  issued  from  this  country  in  the  English  language 
to  a  foreign  country  is  returned  with  the  answers  of  the  witness  written  in 
the  language  thereof,  the  same  may  be  translated,  and  the  translation  given 
in  evidence,  but  su(;h  translation  may  be  shown  to  be  erroneous. 

4.  An  instruction  setting  forth  that  the  preponderance  of  the  evidence  is 
determined  by  the  number  of  witnesses  on  each  side,  where  the  opposing 
witnesses  are  equally  credible  and  equally  well  corroborated,  and  have  no 
greater  interest  in  the  result  of  the  suit,  should  not  be  given. 

[Opinion  filed  December  7,  1891.] 
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Appeal  from  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  Alfked  Sample,  Judge,  presiding. 

Messrs.  H.  K.  Wheeler  and  R.  W.  Hilscher,  for  appellant. 

Messrs.  Harris  &  Hooper,  for  appellee. 

Cartwright,  J.  On  the  20th  day  of  Fehrnary,  1889,  judg- 
ment was  entered  in  vacation  by  confession  in  the  circuit 
clerk's  office  of  Iroquois  County,  in  favor  of  appellee  against 
appellant,  on  a  judgment  note  for  $338,  dated  December  31, 
1887,  purporting  to  be  executed  by  appellant,  payable  to 
appellee.  At  the  next  ensuing  term  of  the  Circuit  Court  the 
judgment  was,  on  motion  of  appellant,  opened  by  the  court, 
and  appellant  had  leave  to  plead  to  the  merits  upon  giving 
bond  to  protect  the  appellee  in  his  judgment  By  the  plead- 
ings subsequently  interposed,  the  execution  of  the  note  was 
put  in  issue,  and  the  question  was  tried  with  a  jury,  resulting 
in  a  verdict  for  appellee  upon  which  judgment  was  entered. 
After  the  issue  was  formed,  appellee  sued  out  a  commission 
directed  to  one  Duvoison,  a  notary  public  of  Switzerland,  to 
take  the  depositions  of  Jaques  Henry  Eay  and  others,  resi- 
dents of  that  country.  Upon  the  depositions  taken  in  pursu- 
ance of  the  commission  being  returned  and  filed  in  court, 
appellant  entered  his  motion  to  suppress  them,  assigning  as 
one  reason  therefor,  that  the  interrogatories  and  cross-inter- 
rogatories put  to  the  several  witnesses,  together  with  their 
answers  to  the  same,  appeared  in  said  depositions  in  the  French 
language.  The  commission,  and  direct  and  cross-interrogato- 
ries as  sent  out  and  returned,  and  the  evidence  of  Jaques 
Henry  Ray  as  it  is  translated  and  went  to  the  jury,  are  pre- 
served in  the  record,  all  of  which  are  in  English;  but  the 
record  recites  that  the  depositions  still  being  in  the  French 
language,  neither  of  the  parties  being  able  to  read  them,  the 
parties  consented  to  have  them  translated  by  John  L.  Dono- 
van, Jr.,  who  thereupon  translated  the  deposition  of  Jaqnes 
Henry  Ray.  The  parties  agreed  to  the  suppression  of  all  the 
depositions  except  tliat  of  Jaques  Henry  Ray  for  other  rea- 
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sons,  and  as  to  that  deposition  the  court  overroled  the  motion, 
except  as  to  the  relevancy  of  certain  answers  reserved  to  tlie 
hearing. 

Upon  the  trial,  appellee  offered  in  evidence  the  deposition 
of  said  Jaques  Henry  Eay,  and  proposed  to  read  to  the  jury 
the  translation  so  made  by  Donovan  in  English.  Appellant 
admitted  that  Donovan  would  swear  that  the  translation  was 
coiTCct,  and  made  no  point  as  to  the  method  or  correctness  of 
the  translation  or  interpretation  to  the  jury,  but  renewed  the 
objection  on  account  of  Ray's  apswers  as  returned  being  writ- 
ten in  French,  and  made  the  furtlier  objection  that  there  was 
nothing  to  show  that  the  person  who  ^  acted  as  interpreter  in 
taking  the  deposition  had  been  sworn  according  to  law,  or  that  ^ 
the  commissioner  had  taken  an  oath  to  faithfully  interpret 
said  deposition.  The  objection  concerning  the  proof  of  an 
oath  being  taken  by  the  interpreter  or  commissioner  to  truly 
interpret  was  not  made  before  the  trial,  and  being  of  a  nature 
that,  if  valid,  it  might  be  obviated,  came  too  late  when  made 
in  the  midst  of  the  trial,  and  the  making  of  the  motion  to 
suppress  the  deposition  on  other  specific  grounds  was  a  waiver 
of  such  objection.     Brackett  v.  Nikirk,  20  111.  App.  525. 

The  objection  on  account  of  the  use  of  French  so  far  as  it 
was  employed  in  the  deposition,  was  based  upon  Sec.  18  of  the 
schedule  of  the  constitution,  which  is  as  follows : 

'*  All  laws  of  the  State  of  Illinois,  and  all  official  writings, 
and  the  executive,  legislative  and  judicial  procedings,  shall  be 
conducted,  preserved  and  published  in  no  other  than  the 
English  language."  The  objection  was  overruled  and  the 
translation  made  under  the  agreement  was  read  to  the  jury. 
The  method  pursued  in  taking  the  deposition  was  this:  The 
commission  with  the  direct  and  cross-interrogatories  all  writ- 
ten in  English,  was  sent  to  the  commissioner;  each  direct  and 
cross-interrogatory  was  translated  into  the  French  language 
and  written  down  in  that  language  as  put  to  the  witness,  and 
his  answer  to  each  was  written  in  his  own  words  as  spoken  in 
his  own  language,  which  was  French,  and  the  depositiqn  was 
then  road  to  the  witness  and  he  signed  and  swore  to  it,  and 
the  whole  was  certified  to  and  returned  by  the  commissioner. 

Yoi.  XLII  ft 
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Appellant  contends  that  the  taking  and  returningr  of  the  depo- 
sition in  this  way  was  conducting  a  judicial  proceeding  in  other 
than  the  English  language  as  prohibited  by  the  constitution, 
and  was  therefore  unlawful.  Judicial  proceedings,  in  the 
broadest  sense,  embrace  all  proceedings  in  a  court  of  justice,  or 
which  relate  to  or  proceed  from  such  a  court,  but  such  pro- 
ceedings are  not  all  preserved  or  published.  All  that  is 
preserved  is  the  record  history  of  a  cause^  and  the  provisions 
concerning  the  language  to  be  used  in  preservation  and  publi- 
cation niinst  refer  to  the  records  of  the  courts,  and  this  is 
conceded  by  counsel  for  appellant.  Tlie  pertinent  provision 
in  this  case  is  that  judicial  proceedings  shall  be  conducted  in 
no  other  than  the  English  language.  This  prohibition  extends 
to  all  judicial  proceedings,  and  governs  alike  the  court  in  the 
trial  of  a  cause  and  those  who  conduct  proceedings  in  the 
cause  by  authority  emanating  from  the  court,  whether  con- 
ducted here  or  elsewhere.  The  taking  of  the  deposition  was 
a  method  of  making  evidence,  material  to  a  determination  of 
the  rights  of  the  parties  but  which  was  beyond  the  jurisdiction, 
available  in  the  cause.  The  commissioner  in  Switzerland 
acted  by  virtue  of  our  laws  and  was  bound  to  act  in  conformity 
with  them.  He  liad  the  same  liberty  in  respect  to  foreign 
language,  as  a  court  here  would  have,  and  no  more.  If  no 
part  of  his  proceeding  could  be  bad  in  a  foreign  language,  tlie 
same  construction  of  the  prohibition  would  exclude  from  the 
courts  all  evidence,  oral  and  written,  that  must  be  adduced  in 
the  first  instance  in  a  foreign  language.  It  is  impossible  to 
take  the  testimony  of  a  witness  who  does  not  understand 
English,  either  in  court  or  by  deposition,  without  some  por- 
tion of  the  proceeding  being  conducted  in  other  than  the 
English  language.  The  evidence  as  it  comes  from  the  mouth 
of  the  witness  is  not  English  in  such  cases.     By  such  construe- 

• 

tion,  documentary  evidence  would  be  entirely  excluded  unless 
in  English.  If  a  contract  or  other  document  be  in  a  foreign 
language,  still  that  and  that  only  is  the  instrument  of  evidence, 
and  it  must  be  produced,  proven  and  offered  in  evidence.  Its 
meaning  must  be  given  to  the  jury  by  translation  into  English, 
but  the  fact  remains  that  the  evidence  itself  is  in  another 
language. 
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We  are  to  seek  in  the  languac^e  used  in  the  constitution  for 
the  thought  which  the  people  intended  to  express  by  a  con- 
sideration of  the  whole  instrument  in  the  light  of  the  common 
law,  and  keeping  in  mind  that  the  constitution  was  not  the 
beginning  of  law  for  the  State,  but  that  there  was  an  existing 
system  of  laws  which  it  recognizes,  to  be  continued  and  en- 
forced subject  to  its  limitations.  Cooley's  Const.  Lim.,  5th  Ed. 
73—4:.  The  constitution,  by  such  provisions  as  that  the  right 
of  trial  by  jury  should  remain  inviolate,  and  that  the  privilege 
of  habeas  corpus  should  not  be  suspended,  assumes  the  exist- 
ence of  a  system  of  laws.  By  its  declaration  that  all  persons 
should  find  in  the  laws  a  certain  remedy  for  Qvery  injury  and 
wrong,  it  shows  a  plain  intent  that  every  avenue  to  justice 
should  be  open.  A  construction  so  narrow  and  arbitrary  as  to 
cut  off  important  methods  of  obtaining  justice  and  to  defeat 
the  general  intent  of  the  instrument,  should  not  be  adopted. 
It  would  be  at  variance  with  the  spirit  of  the  instrument 
itself.  In  the  furtherance  of  justice,  evidence  in  foreign  lan- 
guages must  be  used.  To  interpret  the  constitution  so  as  to  pre- 
vent it,  would  bo  to  make  it  an  instrument  of  oppression  and 
injustice.  Evidence,  which  must  be  presented  in  other  than 
the  English  lang  lage,  may  be  the  only  means  of  obtaining 
justice.  The  same  provision  as  that  under  consideration  was 
contained  in  the  constitution  of  1818,  and  during  its  continu- 
ance, as  well  as  before,  the  courts  constantly  recognized  and 
enforced  rights  dependent  upon  evidence  which  could  only  be 
adduced  in  a  foreign  language.  The  common  law  recognized 
the  right  to  offer  evidence  in  a  foreign  language.  Instru- 
ments in  a  foreign  tongue  have  always  been  admitted  in  evi- 
dence in  courts,  and  where  the  language  of  the  instrument  is 
foreign,  evidence  is  received  of  the  proper  meaning  of  that 
language.  2  Phillips  on  Evidence;  Cowen  and  Hill's  and  Ed- 
wards'notes,  709,  733;  1  Greenleaf  on  Evidence,  14th  Ed.,  Sec. 
280.  The  courts  have  always  sustained  actions  for  libel  or 
slander  published  or  uttered  in  a  foreign  tongue,  and  in  such 
cases  the  words  in  the  foreign  language  proven  to  have  been 
employed  by  the  libeler  or  slanderer  are  evidence  and  sustain 
the  action.     The  very  gist  of  the   whole  matter   to  be   pre- 
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sented  to  the  jury  is  in  the  foreign  langnag^e.  The  meaning 
is  to  be  given  to  the  jury  by  translation,  but  the  foreign 
words  are  to  be  proven  in  the  judicial  proceeding.  Schmis- 
seur  V.  Kreilich,  92  111.  347.  It  seems  clear  that  it  was  not 
intended  by  this  provision  to  bar  out  all  evidence  that  must  be 
adduced  in  a  foreign  language,  and  if  it  may  be  so  adduced 
in  court,  it  can  be  so  adduced  by  way  of  deposition.  Suppose 
a  deposition  to  be  taken  merely  to  prove  material  documen- 
tary evidence  in  a  foreign  tongue  so  as  to  introduce  it.  In 
such  case  it  is  evident  that  the  original  document  is  to  be 
identified  and  returned  by  the  commissioner,  and  not  a  trans- 
lation of  it,  and  if  a  translation  should  also  be  returned,  the 
original,  as  a  part  of  the  deposition,  would  still  be  the  only 
legal  evidence.  So,  also,  of  oral  testimony  taken  by  deposi- 
tion. A  deposition  taken  by  commission  is  the  testimony  of 
a  witness  in  a  cause  on  oath  or  affirmation  and  written  down, 
and  the  original  answers,  duly  signed  and  sworn  to  by  the 
deponent,  and  properly  authenticated,  are  returned  with  the- 
commission  to  the  court  from  which  it  issued.  1  Grecnieaf  on 
Evidence,  14th  Ed.,  Sec.  320.  His  original  answers  as  they 
come  from  his  lips  are  his  deposition.  The  commissioner  is 
to  cause  the  interrogatories,  together  with  the  answers  of  the 
witness  thereto,  to  be  reduced  to  writing  in  the  order  in  which 
they  shall  be  proposed  and  answered  and  signed  by  such 
witness,  and  the  commissioner  must  certify  that  the  deposi- 
tion was  sworn  to  and  signed  by  the  deponent.  This  was 
the  method  under  the  system  of  laws  in  force  when  the  con- 
stitution was  adopted.  It  would  be  absurd  to  say  that  the 
witness  is  to  hear,  read,  or  is  to  sign  or  swear  to  his  answei-s 
written  in  English  when  he  does  not  understand  tlie  language. 
He  would  know  nothing  about  the  truth  of  it  and  could  not 
swear  to  it.  It  is  evident  that  he  must  understand  what  ho 
signs  so  that  he  may  swear  to  its  truth.  The  Supreme  Court 
of  Texas  in  the  case  of  Cavasar  v.  Gonzales,  33  Tex.  133,  say: 
"  The  first  objection  is  that  all  depositions  should  liave  been 
excluded;  and  the  reason  assigned  is  that  they  were  writ- 
ten in  the  Spanish  language.  The  witness  could  speak  no 
other.     Our  statute  declares  the  answers  of  the  witness  shall 
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be  taken.  How  can  this  be  done  if  not  in  the  language  of 
the  witness? "  If  the  witness  signs  the  original  answers,  they 
constitute  his  deposition,  and  any  translation  that  might  be 
made  bj  commissioner  or  interpreter  would  not  be  his  depo- 
sition or  have  any  sanction  of  his  oath.  Its  accuracy  as  a 
translation  would  rest  on  the  oath  of  the  translator  or  inter- 
preter, but  the  deposition  would  still  be  in  the  foreign  lan- 
guage. It  seems  to  be  conceded  that  if  the  deposition  had 
been  written  in  notliing  but  English,  and  had  been  returned 
and  filed  in  that  tongue  only,  it  would  not  be  obnoxious 
to  the  constitution  although  the  witness  spoke  French. 
It  is  contended  that  while  the  witness  and  interpreter  might 
talk  in  French  without  violating  the  constitution,  what  they 
said  could  not  be  written  down  without  infringing  upon  its 
provision.  Interpreters  may  be  sworn  when  necessary,  and 
it  is  manifestly  necessary  in  some  way  to  interpret  the  inter- 
rogatories into  the  foreign  language,  and  when  so  interpreted 
they  must  be  written  down  as  propounded  to  the  witness 
in  the  foreign  language,  and  his  answers  must  be  written  and 
signed.  It  is  difficult  to  perceive  how  the  constitution  would 
be  better  satisfied  if  the  commissioner  or  interpreter  made  a 
translation  and  sent  it  along  wilh  tlie  deposition,  than  if  it 
should  be  made  here  under  better  safeguards  for  attaining 
justice.  There  was  no  necessity  for  it.  Home  industry 
proved  equal  to  the  task  of  translation.  No  right  was  gained  or 
lost  by  failing  to  send  along  a  translation  made  in  Switzerland. 
If  it  should  be  admitted  that  the  evidence  could  be  written  in 
English  and  signed  so  as  to  constitute  the  deposition,  or  that 
a  translation  might  be  made  in  Switzerland  which  would  be 
the  deposition,  it  would  be  most  unsafe  and  dangerous.  It 
would  put  plaintiff,  defendant  and  witness  at  the  mercy 
of  the  interpreter.  No  interested  party  is  allowed  to  be 
present  at  the  taking  of  a  deposition  to  see  that  a  cor- 
rect translation  is  made,  and  there  would  be  no  possible 
redress  for  either  error  or  rascality  in  the  interpreter.  Errors 
in  translation  can  not  be  detected  here  unless  the  taking  is 
conducted  by  writing  the  questions  and  answers  in  the  foreign 
language   so  that  the   really    vital   parts  of   the   deposition 
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shall  be  in  a  foreign  language.     When  a  foreign  word  or  sen- 
tence is  interpreted,  it  is  essential  to  the  rights  of  the  parties 
that  each  should  have  a  chance  to  know  and  prove  by  his  own 
interpreter  whether  the  translation  is   correct     A  party  is 
not  to  be  bound  by  an   interpretation,  but   may  show  that  a 
translation    is   erroneous.     Schnier    v.  People,   23   111.    17; 
Thompson  on  Trials,  Sec.  366.     A  deposition  must  be  inter- 
preted by  some  one  when  it  is   finally   made   use   of  in   the 
judicial  proceeding,  and  must  reach  the  jury  in  English.    The 
jury  have  nothing  to  do  with  the  reading  or  inspection  of  a 
deposition,  and  if  in  French,  it  could  not   reach  them  in  that 
way.     Tliey  are  not  allowed  to  have  the  possession  or  inspec- 
tion of  depositions  in  their  retirement.     Depositions  are  read 
to  them  and  reach  them  in  that   way  alone;  but  if  they  do 
reach  the  jury  in  English  under  proper  safeguards  of  correct 
interpretation,  every  right  of  the  parties  is   preserved  and 
every  beneficial  result    of   the    constitutional    provision   is 
-attained.     A  translation  in  the  presence  of  both  parties,  with 
opportunity  to  each  for  inquiry  and  examination  of  the  inter- 
preter and  for  production  of  evidence  as  to   the  meaning  of 
words  or  phrases  employed   by   the  witness,  is  the  best  cal- 
culated to  insure  correctness  of  translation.     In  this  case  there 
was  a  mutual  selection  of  an  interpreter  and  no  question  was 
made  of   the  method   of  translation  or  its   accuracy.     In  2 
Phillips   on  Evidence,  5th   Am.  Ed.,   Cowen  and  Hill's  and 
Edwards'  notes,  219,  note  4,  it  is  said:  "Where  a  commission 
issued  from  this  couutry  in  the  English  language  to  Bremen, 
is  returned  with  the  answers  of  the  witness  written  in  German, 
the  same   may   be   translated   and   the   translation   given   in 
evidence,"  referring  to  Kuhtinan  v.  Brown,  4  Rich.  479.     In 
that  case  the  Supreme  Court  of  South  Carolina  uses  this  lan- 
guage:  "An  interesting  question  is  that  which  relates  to  the 
manner   in   which    the    plaintiff     introduced   his   testimony 
obtained  by   commission   at  Bremen.     The  questions    were 
in  English,  the  answers  in   the  German   language,  and   they 
were  interpreted  to  the  jury   viva  voce  on   oath   by  Mon-is 
Levin.     *    *    *    Upon   general   principles   it  is  contended 
that  our  law  exacts  the  English  tongue  as   its  only  language. 
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This  18  true  as  to  the  pleadings,  and  it  is  also  true  that  it 
speaks  that  language  to  the  jury.  But  is  it  true  that  it  hears 
no  other  ?  Every-day  experience  testifies  to  the  contrary. 
Any  language  is  heard  in  court  where  a  foreign  witness  must 
be  used  there,  and  what  is  the  office  that  it  performs  ?  It 
requires  that  means  shall  be  furnished  by  the  actor  on  the 
occasion,  or  in  some  manner  provided,  to  convert  the  testintiony, 
clothed  and  adduced  in  a  foreign  tongue,  into  that  which  the 
jury,  who  are  to  estimate  it,  comprehend.^' 

This  deposition  stood  in  court  as  the  testimony  of  Jaqucs 
Henry  Ray  in  his  own  words.  Those  words,  as  uttered  by 
him,  stood  just  as  they  would  if  he  were  present  in  court  and 
spoke  them  there,  and  there  was  no  impropriety  in  interpret- 
ing them  to  the  jury  by  rendering  them  into  English  in  a 
manner  agreed  upon  by  the  parties.  Judicial  proceedings  in 
the  production  of  evidence  must  be  so  condncted  under  this 
provision  of  the  constitution  that  such  evidence,  whether  it 
be  of  necessity  made  manifest  by  sign  language  or  in  a  foreign 
tongue,  shall  be  converted  into  English  in  its  use,  and  shall 
speak  in  no  other  language  to  court  or  jury  in  the  determina- 
tion of  rights  and  the  administration  of  justice.  Such  con- 
struction gives  effect  to  the  provision  in  harnion}'  with  tlie 
other  provisions  of  the  instrument,  and  with  its  general  spirit. 
The  method  adopted  in  this  case  was  as  good  as  could  be 
devised  and  we  think  the^e  was  no  error  in  it. 

It  is  objected  that  some  interrogatories  were  not  the  same 
after  being  translated  into  French  in  the  taking  of  the  depo- 
sition and  retranslated  by  Donovan.  There  was  no  substan- 
tial difference,  and  the  testimony  was  not  affected  by  the  minor 
differences  of  expression.  The  third  instruction  as  asked 
by  tlie  defendant,  stated  in  substance  that  the  preponderance 
of  the  evidence  is  determined  by  the  number  of  witnesses  on 
each  side,  where  the  opposing  witnesses  are  equally  credible 
and  equally  well  corroborated,  and  have  no  greater  interest  in 
the  result  of  the  suit.  The  court  modified  it  so  as  to  tell  the 
jury  that  they  should  not  ignore  the  fact  of  numbers  in  such 
case  in  determining  the  preponderance  of  the  evidence.  While 
the  court  may  properly  caution  the  jury   not  alunc  to  couut 
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th6  witnesses  and  base  their  verdict  on  the  count,  which  would 
be  a  manifestly  improper  method,  yet  the  court  should  not  in- 
vade their  province  to  judge  of  the  evidence  and  what  it 
proves  by  directing  them  to  base  the  verdict  on  such  a  count 
in  any  event.  The  instruction  as  asked  was  bad.  The  corrob- 
oration by  other  evidence  contemplated  by  the  instruction 
might  as  well  be  by  the  testimony  of  other  witnesses  as  any- 
thing else,  and  amounted  to  saying  that  if  there  were  enough 
of  them  and  they  corroborated  each  other  well  enough,  then 
the  verdict  should  be  based  on  a  count.  The  court  improved 
it  by  the  modification  and  appellant  can  not  complain  of  its 
being  given. 

The  question  whether  appellant  executed  the  note  was 
sharply  contested  on  the  trial  and  much  of  the  evidence  was 
directly  contradictory.  We  are  not  able  to  say  that  the  jury 
were  not  justified  by  the  evidence  in  the  verdict  rendered. 

The  newly  discovered  evidence  upon  which  a  new  trial  was 
asked  was  cumulative  and  not  conclusive,  and  sufficient  dili- 
gence was  not  shown  by  the  affidavit  of  appellant  The  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


William  Deering 

V. 

Joseph  E.  Porter. 

Negotiable  Instruments — Notes— Guaranty  by  Agent — Evidence — In- 
structions. 

In  an  action  brought  to  recover  npon  a  contract  of  guaranty  of  the  pay- 
ment of  certain  promissory  noten,  the  only  point  in  controversy,  being  as  to 
the  interest  thereon,  the  defendant  contending  that  he  had  an  agreement 
with  the  plaintiff  that  if  he  would  continue  the  agency  of  plaintiff's  ma- 
chines, and  push  the  sale  thereof,  plaintiff  would  never  exact  anything  from 
him  except  the  principal,  if  they  were -not  collected  out  of  the  makers,  this 
court  holds,  in  view  of  the  evidence,  that  the  judgment  for  the  principal 
Ciin  not  stand. 
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[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  LaSalle  County;  the  Hon. 
Chables  Blanchabd,  Judge,  presiding. 

Mr.  D.  B.  Snow,  for  appellant 

Messrs.  Mayo  &  Widmbb,  for  appclleo. 

Lacey,  p.  J.  Tills  suit  was  brought  in  the  Circnit  Court, 
August,  1890,  by  appellant  against  appellee,  on  a  contract  of 
guaranty  of  payment  of  two  promissory  notes  of  the  sum  of 
$130  each,  payable  on  the  1st  of  January,  1884  and  1885, 
respectively,  dated  July  7,  1883,  at  eight  per  cent  interest, 
signed  by  Emerson  Calkins  and  A.  S.  Calkins,  payable  to 
William  Deering  &  Co. 

The  guaranty  of  Porter  on  the  back  of  said  notes  was  as 
follows,  to  wit : 

"  For  value  received  I  hereby  guarantee  that  the  indebt- 
edness mentioned  in  the  within  note,  with  interest  at  the 
rate  agreed  upon,  will  be  paid  by  the  maker  thereof  at  ma- 
turity, and  hereby  consent  that  the  time  of  payment  thereof 
may  be  extended,  or  new  note  or  security  for  the  same  debt 
taken,  and  this  guaranty  shall  extend  and  apply  thereto,  hereby 
waiving  protest,  demand  and  notice  of  non-payment,  and 
necessity  of  suit  against  any  party  to  this  note,  or  any  note 

taken  in  its  place. 

(Signed)     "  J.  E.  Porter." 

Across  the  name  of  J.  E.  Porter  were  drawn  heavy  lines  of 
ink,  and  also  written  on  the  back  thereof,  "  cancelled  by  judg- 
ment in  James  F.  Calkins'  court  October  10, 1885." 

At  the  date  of  these  notes  appellant  was  engaged  in  the 
manufacture  of  farm  machinery  at  Chicago,  and  appellee  was 
his  a^ent  for  the  sale  of  such  machinery  at  Ottawa  and 
vicinity.  By  commission  contract  between  the  parties  for  the 
season  of  1883,  appellee  agreed  to  guarantee  the  payment  of 
all  notes  taken  for  machinery  sold,  such  notes  to  be  drawn 
payable  to  the  order  of  William  Deering. 

The  two  notes  in  evidence  were  given  by  the  makers  there- 
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of  in  accordance  with  the  contract,  and  guaranteed  by  the 
appellee.  The  cause  was  tried  in  the  Circuit  Court,  April. 
1891,  resulting  in  a  verdict  in  favor  of  appellant  for  the 
principal  of  the  notes,  $260.  Motion  was  made  by  him  for  a 
new  trial  which  was  overruled  and  judgment  rendered  on  the 
verdict,  from  which  this  appeal  is  taken.  The  only  point  in 
controversy  between  the  parties  was  as  to  the  interest  accru- 
ing on  the  notes. 

The  defense  set  up  to  that  portion  of  the  notes  consisting 
of  the  interest,  was  that  in  the  fall  of  1SS6,  appellee  had  an 
agreement  with  the  appellant,  that  if  he  (iippcllee)  would  con- 
tinue to  handle  appellant's  machinery,  and  push  the  trade  as 
he  had  done  theretofore,  appellant  would  never  exact  anything 
from  appellee  except  the  principal  of  those  notes  if  they 
were  not  collected  out  of  the  makers.  The  contest  on  the 
trial  was  as  to  whether  any  such  agreement  had  ever  been 
made. 

After  a  full  examination  of  the  evidence,  we  are  satisfied 
that  the  evidence  fails  to  support  the  verdict  of  the  jury  as 
rendered.  The  defense  rested  upon  tlio  unsupported  testi- 
mony of  appellee.  The  appellee  testified  in  substance  that  in 
the  fall  of  1886  he  had  a  conversation  with  appellant  in 
Chicago  about  these  notes  in  which  he  said  to  Deering  that 
when  the  notes  were  taken,  the  makers  were  reasonably  good, 
and  stated  a  conversation  with  Mr.  Ilart, had  with  liim  in 
reference  to  the  contract  when  he  (Hart)  was  agent,  and  that 
appellee  told  appellant,  or  said  to  him,  that  ITart  had  told  the 
former  that  was  the  reason  he  signed  these  contracts;  that  if 
they  were  taken  when  the  parties  were  good,  and  after  they 
became  insolvent,  where  a  note  was  extended  for  years,  which 
was  frequently  done,  Mr.  Hart  told  him  they  did  not  live  up 
to  the  letter  of  the  law.  Mr.  Deering  then  said,  if  appellee 
would  continue  to  handle  his  machinerv  as  he  had  done  thereto- 
fore,  that  he  would  never  exact  anything  from  appellee  t»ut 
the  principal  of  those  notes,  if  he  did  that,  if  they  ^ere  not 
collected  out  of  Calkins.  It  further  appears  from  the  testi- 
mony of  appellee  that  ho  continued  to  handle  the  machinery 
of  appellant  and  Deering  &  Co.  until  the  spring  of  1890,  when 
he  was  discharged  by  them. 


Second  District — May  Term,  1891.       123 

Deering^  v.  Porter. 

Tliis  evidence  of  appellee  is  contradicted  by  his  own  letters 
and  statements  written  and  made  afterward ,  and  by  his  own 
actions  and  conduct,  in  such  a  way  as  to  convince  us  that  the 
jury  made  a  mistake  in  their  verdict.  Appellee  is  also  con- 
tradicted by  appellant,  who  testifies  that  he  was  certain  he  had 
never  made  any  offer  to  appellee  under  any  circumstances 
that  wonld  involve  tlie  loss  of  the  interest  several  years  after 
the  notes  had  fallen  due. 

Mr.  Porter  also  wrote  a  letter,  Februaz*y  27,  1891,  to 
appellant,  a  good  while  after  this  suit  was  commenced,  in 
which  he  stated  to  the  appellant  that  if  the  latter  would  go 
before  any  notary  public  or  justice  of  the  peace  and  make 
oath  that  "  I  was  not  in  your  office,  and  that  we  had  no  talk 
or  understanding  in  regard  to  the  Calkins  note,  and  that  Mr. 
Gilchrist  will  make  an  affidavit  that  he  did  not  say  in  the 
presence  of  my  son  at  various  times  when  making  settlement 
with  us,  or  wishing  to  contract  with  us  for  the  season  of  1SS7 
or  1888,  that  this  note  matter  never  would  be  more  than  the 
face  of  the  note — that  if  he  will  make  sworn  affidavits  that  he 
never  made  such  promise  to  us,  I  will  settle  this  matter, 
allowing  you  as  your  attorney  offered  with  mine,  seven  per 
cent,  and  lift  the  Calkins  note." 

Now  it  further  appears  from  the  evidence  in  the  case,  and 
by  the  testimony  of  appellee  himself,  that  he  never  had  any 
conversation  of  that  kind  with  Mr.  Gilchrist  after  1886,  after 
"  I  had  agreed  with  Deering  about  this  note." 

His  son  also  testified  that  he  was  never  present  at  but  one 
conversation  with  Mr.  Gilchrist  and  his  father,  and  that  was 
in  the  fall  of  1886,  and  that  was  at  the  time  it  was  claimed  bv 
appellee  that  Gilchrist  advised  him  to  see  Deering  in  refer- 
ence to  these  notes.  So  it  appears  very  clearly  that  the  letter 
wns  written  entirely  upon  a  false  assumption,  clearly  made  in 
the  letter,  that  the  appellant's  agent  had  been  making  such 
promises  to  him,  and  must  have  been  known  to  have  been 
such  by  appellee  when  the  letter  was  written.  This  makes  a 
bad  showing  as  to  the  truthfulness  of  appellee.  In  January, 
1889^  as  testified  to  by  E.  A.  Woodward,  who  was  the  agent 
and  attorney  of  appellant,  he  had  a  conversation   with  ap- 
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pellee  in  which  the  latter  Btated  that  "  if  William  Deering 
&  Co.  was  goino^  to  hold  him  for  the  payment  of  those  notes, 
he  might  as  well  pay  them  at  once  and  save  further  inter- 
est." 

The  name  of  Porter,  at  the  time  Woodward  delivered'these 
notes  to  appellee,  was  not  erased  from  the  guaranty,  they  be- 
ing left  in  appellee's  hands  to  collect  of  the  makers. 

This  erasure  was  made  admittedly  by  appellee  without 
authority  from  the  appellant  or  any  agent  of  his.  It  is  true 
appellee  says,  in  excuse,  one  Orendorf,  wlio  did  not  claim  to 
have  any  authority,  told  him  to  take  his  name  off  as  guarantor, 
and  that  he  (appellee)  thought  appellant  might  acquiesce  in  it. 

We  think  this  is  not  a  sufficient  excuse  for  such  an  unwar- 
ranted act  as  this,  and,  manifests  a  disposition  on  the  part  of 
ap)^)e11eeto  take  an  unwarranted  advantage,  and  goes  strongly 
to  impeach  the  honesty  of  his  defense.  But  one  of  the 
strongest  proofs  that  no  such  contract  was  ever  made  as 
appellee  insists  on,  was  a  letter  written  by  him  to  Deering  & 
Co.,  dated  February  20,  1889,  in  which  he  speaks  of  Wood- 
ward leaving  the  notes  with  him,  and  about  his  efforts  to  col- 
lect them  from  £.  and  A.  S.  Calkins,  also  Woodward's  efforts  to 
collect,  and  wants  the  lowest  figures  appellant  will  take  for 
the  notes  if  he  could  settle  them  with  the  makers.  In  this 
letter  appellee  speaks  complainingly  of  his  being  a  guarantor 
on  the  notes,  and  says :  '^  If  those  two  notes  were  settled  in 
some  way  in  good  shape,  or  if  I  was  released  from  them,  I 
would  feel  very  differently  in  regard  to  pushing  the  sale  of 
the  Deering  binders,  etc.  ♦  *  *  I  indorsed  these  notes, 
paying  very  little  attention  to  the  nails  1  was  driving  into  my- 
self as  to  making  the  notes  good,  but  as  soon  as  I  saw  the 
position  that  it  placed  me  in,  I  have  steered  very  clear  of 
making  indorsements  on  any  machinery  I  have  handled 
since,  so  I  trust  that  you  will  make  a  very  low  figure  on  these 
two  notes,"  etc  If  he  received  a  favorable  reply  he  says,  "  I 
hope  to  give  you  a  better  trade  this  year  than  any  year  dur- 
ing the  last  half  dozen  that  I  have  handled  your  binders." 

In  response  to  this,  appellant  authorized  him  to  take  $300 
for  the  notes,  which  at  that  time  amounted,  to  $375.21. 
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It  is  very  apparent  from  this  letter  that  neither  party 
understood  that  there  was  any  such  agreement  between  them 
to  release  appellee  from  the  payment  of  the  interest  as  he 
testified  to.  Had  there  been,  it  is  inconceivable  that  appellee 
would  not  have  mentioned  it  in  his  letter.  He  had  already 
agreed  to  push  the  binder  trade,  according  to  his  statement,  in 
consideration  of  being  released  from  the  payment  of  the 
interest;  now  he  makes  a  proposition  in  his  letter  in  sub- 
stance, that  he  would  push  it  and  would  hope  to  increase  it, 
if  he  got  a  favorable  response  from  appellant. 

According  to  his  statements  he  had  already  agi*eed  to  push 
the  trade  in  consideration  of  being  released  from  the  interest, 
yet  no  mention  whatever  is  made  in  liis  letter  of  any  such 
agreement  This  is,  in  substance,  all  the  evidence  in  the  case 
on  the  question  of  the  payment  of  interest. 

After  making  all  due  allowance  for  the  advantage  a  litigant 
obtains  under  the  law  by  the  verdict  of  a  jury,  we  feel  satisfied 
that  the  evidence  is  not  sufficient  to  authorize  the  verdict. 

As  to  the  other  objections  that  are  made  in  regard  to  other 
supposed  errors,  we  have  to  say  we  do  not  see  any  serious 
error  committed  by  the  court  except,  perliaps,  as  to  instruc- 
tions "A"  and  "B"  given  for  the  defendant. 

In  those  instructions  the  hypotheses,  in  attempting  to  set 
out  the  contract  for  discharge  from  interest  of  appellee,  failed 
to  set  it  out  in  full  as  testified  to  by  appellee  of  his  agree- 
ment to  push  the  trade  as  he  had  theretofore  done,  ana  the 
instructions  also  fail  to  require  proof  of  the  fulfillment  of  the 
contract  in  that  particular. 

For  the  reason  that  the  verdict  is  against  the  weight  of  the 
evidence,  and  the  error  in  those  instructions,  the  judgment  of 
the  court  below  is  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 
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.  Chicago  and  Alton  Railroad  Company 

V. 

John   Henneberry. 

Bailroads — Etnbankment — Overflow  of  Lands-^Limifntiona, 
• 

1.  One  of  the  main  tests  as  to  whether  an  amended  coant  is  the  statement 
of  a  new  cause  of  action  or  a  re-statement  of  the  one  contained  in  the  orifir- 
inal  count,  is  whether  a  recovery,  if  hud  on  the  original  count,  would  bar  the 
cause  of  action  set  up  in  the  amended  count. 

2.  A  railroad  company  is  not  only  bound  to  build  its  railroads  and  struct- 
ures according  to  good  railroading  in  respect  to  its  own  interest,  but  must 
take  care  that  the  interests  of  others  are  observed. 

«3.  All  damages  arising  from  not  building  a  railroad  in  a  proper  and 
skillful  manner,  are  continuing  damages,  and  may  be  sued  for  and  recovered 
by  a  grantee  of  premines  against  a  railroad  company,  or  other  person  or 
company,  for  continuing  the  improperly  constructed  structure  after  such 
grantee  acquires  title. 

4.  In  the  Ciise  presented,  this  court  holds  that  the  statute  of  limitations 
was  improperly  pleaded  to  the  fifth  and  sixth  counts,  whereby  the  declara- 
tion wiis  amended,  for  the  reason  that  they  were  a  mere  re-statement  of  the 
cause  of  action  set  out  in  the  other  counts  thereof. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  tlie  Circuit  Court  of  Will  -County;  the  Hon. 
Charles  Blanohard,  Judge,  presiding. 


Messrs.  George  S.  House  and  William  Brown,  for  appel- 


lant. 


Messrs.  Haley  &  O'Donnell,  for  appellee. 

Lacey,  p.  J.  This  is  the  same  case  appealed  by  the  ap- 
pellant herein  to  this  court  and  decided  by  it  reversing  and 
remanding  the  cause.     See  28  III.  A  pp.  110. 

The  cause  was  remanded  to  the  court  below  and  the 
declaration  was  amended  by  the  addition  of  two  new  counts 
thereto,  being  the  fifth  and  sixth. 

By  the  fifth  it  is  averred  that  appellee  was  possessed  of  cer- 
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tiin  lands  having  a  certain  depression  extending  across  them 
in  which  surface  water  was  accustomed  to  flow  over  his 
land,  and  out  and  over  lands  adjoining,  and  that  appellant 
became  possessed  of  a  certain  railroad  which  extended  along  ap- 
pellee's land  and  between  his  land  and  said  other  adjoining  lands, 
which  railroad  track  before,  and  on  said  date  was  laid  over 
and  across  said  natural  depression  without  any  opening  or 
culvert  therein  to  permit  the  water  to  pass  through,  and  the 
railroad  track  as  so  constructed  would  cause  the  w^ater  to  over- 
flow a  portion  of  appellee's  land;  that  after  appellant  became 
possessed  of  said  railroad  it  negligently  and  wrongfully  raised 
and  graded  said  track  so  as  to  still  f urtlier  dam  up  and  throw 
back  on  appellee's  land  large  quantities  of  water,  etc.,  causing 
a  greater  depth  of  it  to  be  covered  by  water  tiian  would  have 
been  without  the  wrongful  acts  aforesaid,  etc. 

The  sixth  count  was  substantially  the  fifth,  except  it  is 
averred  to  be  the  duty  of  the  appellant  to  make  a  culvert 
through  its  railroad  track  to  carry  off  the  surface  water, 
which  it  failed  to  do,  to  appellee's  injury. 

The  plea  of  not  guilty  was  extended  to  these  counts,  and 
the  appellant  set  up  the  statute  of  five  years  limitation  to  siiid 
connts. 

Thus  issues  were  joined  on  the  several  pleas  and  the  trial 
was  had  before  a  jury  on  all  the  original  and  amended  counts 
in  the  declaration. 

The  first  and  second  counts  of  the  declaration  were  for  the 
injury  of  maintaining  and  erecting  an  embankment,  and  third 
and  fourth  that  the  appellant  maintained  the  grade  and  raised 
the  grade,  etc.,  alleging  a  water-course  instead  of  a  depres- 
sion across  appellee's  land.  We  refer  to  our  former  opinion 
for  a  more  particular  statement  of  facts.  The  jury  in  this 
last  trial  found  the  appellant  guilty  and  assessed  appellee's 
damages  at  $1,541,  upon  which  judgment  was  rendered  and 
from  which  this  second  appeal  is  taken. 

This  court,  when  the  case  was  here  on  the  former  appeal, 
held,  that  as  the  evidence  failed  to  show  that  the  railroad  had 
done  anything  to  increase  the  damages  to  the  land  since 
appellee  bought,  and  although  the  evidence  showed  that  the 
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railroad  embankment  had  beeu^raiBedabout  eight  inches,  there 
was  no  evidence  the  increase  in  the  height  of  the  embankment 
had  been  the  cause  of  any  back-flowing  of  water,  and  that 
there  had  been  no  additional  damages  shown  in  excess  of  what 
existed  before  the  appellee  became  the  owner  of  the  land. 

Upon  this  ground  the  judgment  was  reversed  and  tlie  cause 
was  remanded,  and  we  suggested  also,  appellee  in  his  decla- 
ration alleged  a  water-course  across  his  land,  wh^n  in  fact 
none  existed — only  a  depression  over  which  water  sometimes 
flowed. 

The  firat  point  we  will  notice  is  as  to  whether  the  statute  of 
limitations  was  properly  pleaded  to  the  fifth  and  sixth  pleas, 
although  more  than  five  years  had  run  since  the  creation  of 
the  nuisance  complained  of. 

We  are  of  the  opinion  that  such  a  plea  can  not  be  sustained. 
We  regard  these  counts  as  a  mere  re-statement  of  the  cause  of 
action  set  out  in  all  the  other  counts  of  the  declaration  and 
especially  the  fourth. 

One  of  the  main  tests  laid  down  by  the  courts  and  law 
writers  as  to  whether  an  amended  count  is  the  statement  of  a 
new  cause  of  action,  or  a  re-statement  of  the  one  contained  in 
the  original  count,  is  whether  a  recovery,  if  had  on  the  original 
count,  would  bar  the  cause  of  action  set  up  in  the  amended  or 
additional  count  Fire  Ins.  Co.  v.  Thomas,  10  111.  App.  563; 
Dickson  v.  C,  B.  &  Q.  R  li.  Co.,  81  III.  215;  I.  C.  K.  R.  Co.  v. 
Cobb,  Christy  &  Co.,  U  111.  128;  O.  &'m!  R  R  Co.  v.  El- 
liott, 34  III  App.  589. 

It  will  be  observed  that  tlie  original  counts  in  this  declara- 
tion claim  for  all  the  damages  accruing  on  account  of  building 
the  original  railroad  track  as  well  before  as  after  raising  the 
railroad  bank;  therefore  a  recovery  under  those  counts  would 
have  included  all  the  damages  claimed  in  the  fifth  and  sixtli 
counts,  so  we  conclude  that  those  counts  merely  re-state  the 
cause  of  action. 

Another  point  claimed  by  the  appellant  is  that  the  damages 
were  excessive.  Without  going  into  details,  we  think  the 
evidence  clearly  supports  the  verdict  in  that  particular,  and 
indeed,  would  have  justified  a  larger  one. 
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The  same  point  relied  upon,  however,  by  appellant's  counsel 
for  reversal,  is  the  fact  that  in  the  year  1874,  while  the 
appellee's  land  was  canal  land,  the  Chicago  &  Illinois  Railroad 
Co.  acquired  the  right  of  way  from  the  canal  commissioners 
and  went  into  the  possession  of  the  right  of  way,  and  surveyed 
and  constructed  across  the  same  a  raih'oad  track,  grading  the 
same  and  laying  thereon  ties  and  rails,  and  operated  the  said 
railroad  tracks  for  the  running  of  construction  and  freight 
trains  until  May,  1S75;  and  that  the  said  grade  and  track  had 
no  opening  therein  for  the  passage  of  water  away  from  and  oflE 
appellee's  land  until  the  fall  of  1882;  that  on  May  1,  1875, 
the  appellant  became  the  owner  of  the  said  railroad  track  and 
right  of  way;  that  on  the  15th,  and  not  until  the  15th,  of 
June,  did  appellee  become  the  owner  of  the  said  land  under  a 
contract  for  a  deed  from  the  canal  commissioners  and  after- 
ward a  conveyance. 

It  is  insisted  by  appellant's  counsel  that  the  appellee,  being 
well  acquainted  and  familiar  with  the  character  of  the  con- 
struction of  this  railroad  grade,  is  not  entitled  to  recover  for 
any  damages  caused  by  its  erection  or  by  the  ballasting  and 
grading  it  up  by  the  appellant  afterward,  and  after  the  appel- 
lee became  the  owner  of  the  land,  because,  it  is  argued,  the 
appellant  had  a  right  to  improve  and  ballast  up  the  road  and 
improve  it  as  good  railroading  required,  and  it  is  insisted  that 
appellee  would  have  no  right  to  complain  on  account  of  any 
damage  resulting  to  him  by  reason  of  the  appellant's  raising 
the  grade  six  or  eight  inches  and  filling  it  up  solid  between 
the  ties  with  dirt,  causing  the  water  to  stand  back  on  appel- 
lee's land  to  a  much  greater  extent  than  it  did  before  such 
improvement. 

It  is  argued  it  results  that  at  the  time  appellee  purchased 
the  land  he  could  see  that  there  was  no  culvert  put  in  and 
could  see  that  good  railroading  required  the  ballasting  to  be 
done. 

This  argument  is  based  upon  the  decisions  in  several  Illinois 
cases,  among  which  the  most  conspicuous  are  the  Toledo, 
Wabash  &  Western  R   E.  Co.  v.  Morgan,  72  III.   155;  Wa- 
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bash  &  Pacific  R  R  Co.  v.  McDougal,  118  III.  229;  C.  &  E. 
R  R  Co.  V.  Loeb,  118  III.  203. 

It  is  insisted  here  that  all  the  daniMges  claimed  belonged  to 
the  canal  commissioners,  the  original  owners,  and  must  have 
been  sued  for  and  recovered  by  the  canal  commissioners  if  at 
all,  and  no  cause  of  action  could  accrue  to  ap[)ellant. 

It  appears  that  when  this  case  was  in  the  court  before,  we 
lield,  under  the  proof  as  it  then  stood,  that  this  point  was  well 
taken,  for  it  appeared  then  that  there  was  no  additional  dam- 
age occasioned  bj  the  ballasting  up  of  the  road,  and  under  the 
authorities  of  the  above  cases,  we  were  of  the  opinion  that  no 
recovery  could  be  had;  but  under  the  evidence  as  it  appears 
now,  nearly  all  the  damage  was  done  to  appellee's  land  after 
he  acquired  title,  by  the  raising  of  the  grade  and  ballasting 
the  road  by  appellant. 

Therefore,  under  the  amended  counts,  tlie  recovery,  we 
think,  was  proper. 

These  cases  cited  from  the  Supreme  Court  probably  have 
been  much  misunderstood,  and  created  the  impression  that 
whatever  structure  was  put  upon  a  tract  of  land  by  a  railroad 
company  under  riglit  of  way  by  condemnation  or  gmnt,  and 
afterward  the  owner  deeded  the  land  to  another  party,  that 
no  right  of  action  existed  in  such  party  to  recover  (»n  account 
of  any  damages  by  reason  of  such  structure,  whether  it  was 
properly  or  improperly  placed  thereon. 

But  these  opinions  and  these  decisions  and  many  others  of 
a  similar  kind  have  been  more  fully  explained  by  the  recent 
cases  of  the  O.  &  M.  Eailway  Company  v.  Wachter,  123  III. 
440,  and  C,  B.  &  Q.  R  R  Co.  v.  Schaffer,  124  111.  112. 

In  the  former  case  this  proposition  was  discussed,  to  wit : 
"  Is  the  injury  caused  by  the  construction  of  an  insufficient 
culvert  in  a  railroad  embankment  immediate  and  permanent, 
giving  rise  to  but  one  cause  of  action?"  The  cases  of  Morgan 
and  Loeb  above  cited,  with  many  more  in  the  same  line,  were 
cited  in  support  of  the  aflirmative  of  the  proposition. 

Tlie  Supreme  Court  in  its  decision  say  that  "  this  state- 
ment is  not  accurate  as  an  abstract  proposition." 

They  further  say,  "  Considered  as  a  general  proposition  it 
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should  at  least  be  limited  to  the  ease  of  a  railroad  built  uuder 
the  authority  of  law  and  in  a  reasonable,  proper  and  skillful 
manner,  so  as  to  avoid  the  infliction  of  all  loss  and  injnr}' 
not  necessary,  resulting  from  thus  building  and  operating  the 
road, 

^^  This  proposition  as  formulated,  assumes  that  a  railroad  com- 
pany has  the  right  to  constinict  and  operate  its  road  just  as  it 
pleases,  without  regard  to  whether  the  method  adopted  is 
sanctioned  by  good  railroading  or  not;  that  it  may  build 
indifferent  culverts,  or  none  at  all,  over  drains  and  streams  on 
tlie  line  of  its  road,  and  by  thus  disregarding  the  ordinary 
rules  observed  in  such  cases,  inundate  and  overflow  in  time  of 
freshets  large  bodies  of  land  and  other  property  without  incur- 
ring any  other  or  different  liability  except  as  to  the  extent  of 
damages  than  that  of  a  company  which,  under  like  circum- 
stances, has  constructed  its  road  bed  and  culverts  in  strict 
conformity  with  the  well  recognized  and  approved  methods 
of  railroad  building.     We  do  not  concur  in  this  view." 

The  court  then  holds  that  all  such  damages  arising  from 
not  building  a  railroad  in  a  proper  and  skillful  manner  are 
continuing  damages,  and  may  be  sued  for  and  recovered  by 
a  grantee'of  the  premises  against  a  railroad  company,  or  other 
person  or  company,  for  continuing  the  improperly  constructed 
structure  after  sach  grantee  acqnires  title. 

Now,  applying  the  law  to  the  facts  of  this  case,  we  find  that 
the  railroad  as  first  built,  without  being  ballasted  up  and 
raised,  was  probably  not  an  improper  structure,  without  a  cul- 
vert leading  the  water  from  plaintiff's  land,  for  the  reason 
that  in  that  shape  it  did  not  back  the  water  upon  his  land; 
therefore  no  action  would  lie  in  favor  of  appellee  for  such 
building. 

But  when  the  road  came  to  be  ballasted  and  raised  and  no 
culvert  put  into  it  on  appellee's  land,  it  became  a  great  nui- 
sance and  damage  to  him,  and  was  not  in  the  line  of  good  rail- 
road building. 

We  can  see  no  force  in  the  point  made  by  appellant's  coun- 
sel that  appellee  would  be  estopped  from  complaining  of  the 
con^pleting  of  the  road  without  a  culvert,  because  at  the  time 
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he  purchased  the  land  he  could  see  no  culvert  was  intended 
to  be  placed  there  by  the  railroad  company,  and  that  he  could 
see  that  good  railroading  required  the  ballasting  of  the  road. 

The  appellee  very  well  understood  the  law  that  the  appel- 
lant was  bound  to  finish  up  the  road  and  complete  it  in  the 
manner  of  good  railroading,  and  so  as  not  to  injure  his  land, 
and  if  it  failed  to  do  so,  he  would  have  a  cause  of  action. 
Even  if  the  railroad  had  been  built  in  the  first  instance,  before 
appellee's  purchase,  in  the  manner  it  was  finally  completed,  it 
would  have  been  an  improper  structure  under  the  rules 
announced  in  the  above  cases,  and  the  appellee  would  have 
had  a  cause  of  action  against  appellant  for  damages  resulting 
from  the  continuance  of  the  structure  so  improperly  built. 

A  railroad  company  is  not  only  bound  to  build  its  railroads 
and  structures  according  to  good  railroading  in  respect  to  its 
own  interest,  but  must  take  care  that  the  interests  of  others 
are  observed. 

We  think,  therefore,  that  the  recovery  was  justified  under 
the  facts  and  circumstances  as  shown  by  the  record. 

The  judgment  of  the  ccfurt  below  is  therefore  affirmed. 

Judgment  affi/naed. 


John  Waggeman 

V. 

fViLLAGE  OF  North  Peoria. 

Highways — Obstruction  of— Ordinance — Dedication. 

1.  The  opening  of  a  road  by  the  owner  of  land  for  bis  own  convenience 
and  permitting  the  public  to  use  it,  is  not  conclusive  evidence  of  a  dedica- 
tion. 

2.  To  justify  the  claim  that  land  has  been  dedicated  by  the  owner  to  a 
public  use,  proof  of  the  owner's  intention  to  that  effect  must  be  unequiv- 
ocal and  satisfactory.  The  vital  principle  of  dedication  is  the  intention  to 
dedicate — the  animus  dedicandi, 

8.    Although  a  land  owner  may  never  have  intended  to  dedicate,  yet  in 


Second  District — May  Term,  1891.  "   133 

Waggenian  v.  Village  of  Nortb  Peoria. 

certain  cases  his  acts  and  declarations  may  be  such  as  to  equitably  estop 
him  from  denying  such  intention. 

4.  This  court  finds  insufficient  evidence  of  intention  to  dedicate,  in  the 
case  presented. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circait  Court  of  Peoria  County;  tLe 
IIoN.  Lawrence  W.  James,  Judge,  presiding. 

Mes8i-s.  Ejcllogg  &  Cameron,  for  appellant. 

On  the  question  of  dedication  and  the  character  of  the 
proof  required  to  prove  dedication,  we  respectfully  submit  on 
the  question  of  the  intention  to  dedicate,  the  following  au- 
thorities: Angell  on  Highways,  Sec.  142;  Harding  v.  The, 
Town  of  Hale,  61  111.  192;  Marcy  v.  Taylor,  19  111.634;  Kees  v. 
The  City  of  Chicago,  38  111.  322;  Tully  v.  The  Town  of 
Northtield,  6  111.  App.  361. 

This  language  used  in  this  last  opinion,  ^^  the  vital  principle 
of  dedication  is  the  intention  to  dedicate,  the  animus  dedi- 
candi^^  clearly  states  the  law  on  that  point. 

And  as  to  the  kind  of  evidence  required  to  establish  dedi- 
cation or  deprive  a  person  of  real  property,  we  respectfully 
submit  the  following  cases:  Town  of  Princeton  v.  Temple- 
ton,  71  III.  68;  Mclntyrev.  Storey,  80  111.127;  Marcy  v.  Tay- 
lor,  19  111.  634;  Kelly  v.  City  of  Chicago,  48  111.  388;  Gentle- 
man v.  Soule,  32  111.  271;  Godfrey  v.  City  of  Alton,  12  111. 
30;  Fox  v.  Virgin  et  al.,  6  111.  App.  515. 

This  last  case  contains  this  language  :  ^'  The  evidence  does 
not  support  the  claim  of  dedication.  In  order  to  justify  a 
claim  that  land  has  been  dedicated  by  the  owner  for  the  use 
of  the  public,  the  proof  should  be  very  satisfactory,  either  of 
an  actual  intention  to  dedicate,  or  of  such  acts  and  declarations 
as  should  equitably  estop  the  owner  from  denying  such 
intention.  In  this  case  the  evidence  is  direct  and  positive 
that  appellant  never  intended  to  dedicate  the  land,  and  his 
act  of  leaving  open  the  twenty  feet  on  the  west  and  north 
sides  of  his  forty-acre  tract  is  satisfactorily  explained."  *  * 
*    "  He  left  the  ground  open  on  the  two  sides  so    that  he 
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would  not  be  obliged  to  remove  his  fences  if  the  damages 
were  settled.  This  evidence  conclusively  negatives  the  claim 
that  he  dedicated  the  open  ground  to  the  public."  *  *  * 
^'If  he  so  left  the  lanes  with  the  intention  of  permitting  the 
public  to  use  them  as  highways  permanently,  it  did  amount  to 
a  dedication;  but  if  he  so  left  the  lanes  to  be  temporarily 
used  by  those  who  wished  to  pass  through  until  it  could  bo 
definitely  determined  whether  the  land  would  be  taken  for  a 
public  highway,  it  did  not  amount  to  a  dedication.  The  real 
question  for  the  jury  was  whether  appellant  intended  to  dedi- 
cate the  land  left  open  to  the  use  of  the  public  as  a  highway, 
and  in  determining  that  question  all  his  acts  and  declarations 
should  be  considered."  This  case,  we  think,  is  so  very  simi- 
lar to  the  present  case,  that  it  is  conclusive,  especially  when 
we  remember  the  uncontradicted  explanation  of  appellant  and 
of  his  son,  who  best  knew  the  purpose  for  which  those  strips 
were  left  out,  "for  their  own  convenience,  and  in  view  of  the 
fact  that  the  streets  would  be  opened  and  paid  for." 

In  Tully  v.  The  Town  of  Northfield,  6  111.  App.  361,  the 
court  says  (referring  to  the  intention):  "  Unless  this  is  une- 
quivocally manifested  by  the  owner,  dedication  has  not  been 
made."  And  the  advice  given  in  the  same  case  is  worth 
repeating.  "  If  the  public  good  requires  a  road  along  the  line 
where  the  obstruction  complained  of  is  located,  we  think  the 
interest  of  all  parties  concerned  will  be  better  subserved  by 
applying  to  the  proper  authorities  to  lay  out  and  establish  the 
same,  rather  than  by  indulging  in  expensive  litigation  and 
neighborhood  controversies." 

Mr.  Arthur  Keithley,  for  a^Dpellee. 

Appellee  claims  these  streets  by  reason  of  a  dedication  of 
them  by  appellant  to  the  public  And  before  proceeding  to 
discuss  the  evidence  offered  in  proof  of  this  claim,  I  shall  cite 
the  court  to  a  few  legal  propositions  with  which,  no  doubt,  the 
court  is  already  familiar.     They  are: 

First.  A  dedication  for  a  highway  or  street  may  be  proven 
in  various  ways,  as  by  the  acts  and  declarations  of  the  owner 
of  the  premises. 
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Second.  No  particular  time  is  necessary  for  evidence  of 
dedication;  it  may  take  place  immediately. 

Third.  It  is  not  essential  to  the  acceptance  of  a  higlnvay 
that  the  public  should  repair. the  road,  for  it  might  never 
require  repairs.     Marcy  v.  Taylor,  19  111.  635. 

And  as  against  the  proprietor  a  dedication  of  land  for 
streets  and  highways  may  be  complete  without  any  act  or 
acceptance  on  the  part  of  the  public.  Dillon  on  Municipal 
Corp.,  4th  Ed.,  Sec  642. 

Fourth.  If  there  was  a  dedication  by  appellant  of  these 
streets  before  the  organization  of  appellee,  appellee  would, 
upon  its  organization,  at  once  become  vested  with  the  fee  or 
the  use  thereof  in  trust  for  the  public.  In  other  words,  the 
existence  of  appellee  at  the  time  of  the  dedication  is  neither 
indispensable  nor  essential.  Maywood  Co.  v.  Village  of  May- 
wood,  118  111.  61.  ' 

Complaint  is  made  that  appellee's  second  instruction  is  bad 
because  the  jury  are  therein  told  that  "  any  act  done  by  the 
owner  of  land  from  which  the  jury  may  believe  that  he  in- 
tended the  street  for  public  use  and  accepted,"  etc. 

The  court  will  see  that  this  instruction  pretends  to  state  an 
abstract  proposition  of  law  not  relating  to  the  facts  in  this  or 
any  other  case;  besides,  why  should  the  jury  require  two  or 
more  acts  to  cause  them  to  find  a  dedication  when  they  fully 
believed  from  the  one  that  there  wiis  a  dedication  ?  One  act 
in  a  given  case  may  be  of  such  a  character  as  to  produce  a 
stronger  conviction  upon  the  mind  than  a  half  dozen  other 
acts  in  the  same  or  another  case.  And  further  than  this,  in 
appellee's  next  succeeding  instruction  the  jury  are  plainly 
told  thatin  determining  whether  or  not  there  was  a  dedication, 
it  was  the  duty  of  the  jury  to  consider  all  of  the  evidence 
offered  by  the  defendant  tending  to  show  that  he  never 
intended  a  dedication. 

The  next  supposed  error  is  found  in  appellee's  sixth  in- 
struction. 

"If  there  had  been  a  dedication,"  which  in  and  of  itself 
implies  everything  that  is  necessary  to  constitute  a  full  and 
complete  dedication,  including  acceptance,  if  that  is  necessary, 


136  Appellate  Courts  of  Illinois, 

Vol.  42.]  Waggeman  v.  Villnjfe  of  North  Peoria. 

then,  if  there  had  been  a  dedication  at  any  time,  as  was  said  in 
the  preceding  pages  of  this  brief,  the  village  of  North  Peoria 
npon  its  organization  became  the  custodian  of  the  streets. 
Maywood  Co.  v.  Village  of  Maywood,  118  111.  61. 

And  the  jury  are  so  informed  in  this  instruction  and  not 
erroneously,  but  correctly. 

Harker,  J.  This  was  a  prosecution  against  appellant  for 
obstructing  a  public  street  in  violation  of  an  ordinance  of 
appellee,  and  resulted  in  a  fine  against  appellant. 

The  burden  was  on  the  village  to  show  by  a  clear  pre- 
ponderance of  the  evidence  not  only  the  placing  of  the 
obstruction,  but  that  there  was  a  public  highway  at  the  point 
where  the  obstruction  was  placed.  The  placing  of  the  obstruc- 
tion is  admitted,  and  as  the  appellant  holds  the  fee  to  the  land 
over  which  the  alleged  public  street  crosses,  the  only  ques- 
tion in  the  controversy  is  whether  adedication  has  been  made 
by  him. 

Appellee  was  organized  a^  a  village  in  1883,  and  abuts 
npon  the  northern  portion  of  the  city  of  Peoria.  Linn  street 
extends  in  the  city  of  Peoria  to  its  north  line  limits.  Ap})el- 
lant,  many  years  before  the  village  was  organized,  became  the 
owner  of  lots  20,  21,  26,  27,  28  and  29  in  what  is  known  as 
Armstrong's  subdivision.  Those  lots  are  immediately  north 
of  the  city  limits  and  an  extension  of  Linn  street  beyond  the 
boundary  line  traverses  the  east  part  of  lots  20  and  27,  leaving 
a  small  portion  of  those  lots  and  lots  28  and  29  on  the  east 
side,  and  the  greater  part  of  lots  20  and  27  and  lots  21  and  26 
on  the  west  side.  In  1871  appellant  sold  and  conveyed  lots 
28  and  29  and  parts  of  lots  20  and  27  extending  back  "  to 
the  line  of  Linn  street  projected,"  and  the  purchasers  erected 
a  fence  along  the  west  side  of  the  tract  bought;  that  fence 
is  the  east  lino  of  the  street  294  feet,  running  north  from  the 
city  limits.  A  few  years  afterward  appellant,  for  liis  own 
convenience,  and  in  view  of  the  fact  that  a  street  there  would 
some  day  be  needed  and  probably  his  land  condemned  by  pro- 
ceedings extending  Linn  street,  as  he  claims,  built  a  fence  from 
the  point  where  the  west  line  of  Linn  street  intersects  the  city 
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limits  line,  north  across  lots  20  and  27.  In  this  way  an  open- 
ing was  made  across  appellant's  land  of  the  same  width  as 
Linn  street,  and  formed  an  unobstructed  passage-way  or  con- 
tinuation of  Linn  street  north  to  its  intersection  with  an 
east  and  west  lane,  which  has  since  been  widened  and  named 
Kichmond  avenue. 

For  erecting  and  maintaining  a  fence  across  the  opening  on 
the  north  line  of  lot  20  appellant  was  prosecuted  and  fined  for 
the  offense  of   obstructing  one   of  appellee's  public  streets. 

The  facts  in  proof  relied  upon  by  appellee  as  supporting  its 
claim  of  dedication,  are  the  fencing  out  of  the  strip  of  land 
corresponding  in  width  with  Linn  street  in  manner  as 
described  above,  the  acquiescence  of  appellant  in  its  use  by  the 
public  for  travel  eight  or  ten  years,  the  planting  of  shade 
trees  on  the  west  side  in  line  with  other  shade  trees  on  Linn 
street,  the  building  of  gravel  sidewalks  between  the  trees  and 
his  fence,  and  reference  made  by  him  in  considerations  and 
writings  to  this  strip  as  '*  Linn  street "  and  "  Linn  street  pro- 
jected." 

Those  facts,  taken  by  themselves,  afford  strong  evidence  of 
a  dedication,  and  withoutcountervailingproof  couldbe  accepted 
as  satisfactory;  but  they  can  not  prevail  over  the  explanation 
of  appellant  that  he  fenced  out  the  strip  for  his  own  conven- 
ience, and  in  view  of  the  fact  that  it  would  at  some  future 
time  be  needed  as  a  public  highway,  his  positive  testimony 
that  he  never  intended  to  dedicate,  and  the  corroborating  cir- 
cumstances that  he  has  at  different  times  since  fencing  it  out, 
maintained  cross  fences  over  it  and  cultivated  it,  that  such 
work  as  was  needed  to  make  it  passable  when  open  has 
always  been  done  by  himself,  and  that  he  has  always  forbid- 
den the  village  authorities  from  working  it  or  assuming  con- 
trol over  it  as  a  public  street. 

The  opening  of  a  road  by  the  owner  of  the  land  for  his  own 
convenience  and  permitting  the  public  to  use  it,  is  not  conclu- 
sive evidence  of  a  dedication.  Proctor  v.  Lewistown,  25  111. 
139;  Illinois  Ins.  Co.  v.  Littlefield,  67  111.  368. 

To  justify  the  claim  that  land  has  been  dedicated  by  the 
owner  to  a  public  use,  proof  of  the  owner's  intention  to  that 
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effect  must  be  unequivocal  and  satififactory.  The  vital  prin- 
ciple of  dedication  is  the  intention  to  dedicate — the  animus 
dedicdfidi.  Washburn  on  Easements  (star  pa^e),  133;  Angell 
on  Highways,  Sec.  142;  Marcy  v.  Taylor,  19  111.  634;  Eees  v. 
City  of  Chicago,  38  111.  322;  Harding  v.  Town  of  Hale,  61  111. 
192;  City  of  Bloomington  v.  Cemetery  Association,  126111. 
221. 

The  evidence  taken  in  this  case  was  quite  volnminons.  We 
have  not  the  space  to  discuss  it  in  detail,  but  can  say  that,  all 
taken  together,  it  clearly  demonstrates  that  the  appellant,  in 
leaving  open  the  strip  of  ground  in  question,  in  making  tlie 
improvements  he  did  on  a<]jacent  property,  and  by  references 
made  by  him  to  it  in  conversations,  and  deeds  to  third  parties, 
did  so  in  view  of  Linn  street  being  at  some  future  time 
extended  over  the  strip,  but  that  he  did  not  at  any  time  donate 
its  use  to  the  public  as  a  highway. 

We  recognize  the  principle  that  although  a  land  owner  may 
never  have  intended  to  dedicate,  yet  his  acts  and  declarations 
may  have  been  such  as  to  equitably  estop  him  from  denying 
such  intention.  The  proofs  in  this  case,  however,  do  not 
warrant  an  application  of  that  principle  against  appellant. 

The  strip  of  land  over  which  appellant  built  his  fence  was 
not  a  public  street  and  the  imtx)sition  of  a  liue  against  him 
was  unauthorized. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded, 

Heversed  and  refnanded. 


Chicago,  Burlington  &  QuiNxry    Railroad  Com- 
pany 

V. 

L.  L.  Emmons,  Jr.,  for  use,  etc. 

Railroads — Negligence — Fire — Dry   Grass  and    Weeds — Accord     and 
Satifffaciion — Insurance — Subrogation. 
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1.  Negligence  ifl  presumed  where  fire  breaks  out  nmong  dry  gra«»  ard 
weeds  upon  the  right  of  way  of  a  railroad  company  immediately  afte>  a 
train  passes. 

2.  A  person  insured  has  (he  primary  right  to  indemnity  against  a  rail- 
road company,  sparks  from  one  of  whose  engines  caused  destruction  of 
property,  or  the  insurance  company,  but  if  he  first  collects  from  the  railroad 
company  the  entire  amount  of  his  loss,  he  can  not  have  a  second  satisFaction 
of  the  insurance  company.  If  be  first  collects  from  the  insunince  company, 
he  becomes  the  trustee  in  equity  of  the  insurance  company  to  the  amount 
paid  by  it  to  him,  and  to  such  company  is  subrogated  the  right  of  the  insured 
as  against  the  wrongdoer,  the  railroad  company,  to  the  amount  paid  by  the 
insurance  company,  on  account  of  the  loss  against  which  it  had  insured. 

3.  In  such  case  the  tort  committed  by  the  railroad  company  in  destroy- 
ing the  property,  in  equity  would  be  considered  done  to  the  insurance  com- 
pany in  case  it  hud  the  loss  to  satisfy  to  the  insured,  but  the  rights  of  the 
insurer  must  be  enforced  in  the  name  of  the  insured,  the  owner  of  the 
property. 

4.  The  rule  of  law  that  prohibits  the  satL^faction  of  a  claim  by  the  legal 
payee,  when  it  equitably  belongs  to  another,  is  not  confined  to  cases  where 
there  is  litigation  to  enforce  it,  pending;  but  if  litigation  is  pending,  it 
is  notice  to  the  debtor  that  the  nominal  plaintiff  had  no  right  to  release 
the  claim  without  consideration. 

5.  In  the  case  presented,  this  court  holds  that  a  party  named  had  no 
right  to  compromise  a  fire  loss  with,  and  release  a  railroad  company, 
through  whose  negligence  the  same  occurred,  so  as  to  deprive  the  insur- 
ance company  insuring  the  property  destroyed,  of  the  right  to  sue  in  the 
name  of  the  insured  for  its  use  and  recover  the  amount  of  the  insurance. 


[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  John  D.  Crabtkee,  Judge,  presiding. 

Ml'.  John  G.  Manahan,  for  api^llant. 

In  order  to  an  intelligible  determination  of  the  applicability 
of  subrogation,  in  any  given  instance,  there  must  necessarily 
be  a  prior,  clear  understanding  of  what  subrogation  essentially 
is.  It  had  its  origin,  and  has  its  chief  application  in  matters 
ai'ising  ex  contractu^  and  when  transferred  to  matters  arising 
in  tort,  the  analogies  must  necessarily  be  preserved.  *'  It  is 
substitution  of  another  person  in  place  of  the  creditor,  so  that 
the  person  in  whose  favor  it  is  exercised  succeeds  to  the 
rights  of  the  creditor  in  relation  to  the  debt."     Sheldon  on 
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Subrogation,  Sec.  1;  2  Bouvier's  Law  Die,  and  cases  cited. 
"  Being  a  doctrine  of  mere  equity  and  benevolence,  it  will 
never  be  enforced  at  the  expenee  of  a  legal  right."  Sheldon 
on  Subrogation,  Sec.  4.  "  And  the  party  for  whose  benefit 
the  doctrine  of  subrogation  is  exercised,  can  acquire  no  gi-eater 
rights  than  those  of  the  party  for  whom  he  is  substituted;  if 
the  latter  had  not  a  right  of  recovery,  the  former  can  acquire 
none."  Idem,  Sec.  6,  and  cases  cited.  It  has  its  inception 
only  at  tlie  time  of  payment  by  the  party  desiring  subroga- 
tion. Idem,  Sec.  6,  and  cases  cited.  Ko  one  can  become 
subrogated  to  a  right,  which  the  party  originally  possessing 
tliat  right  had  previously  contracted  should  not  be  enforced. 

In  Hartford  Ins.  Co.  v.  Pennell,  2  111.  App.  600,  Third 
District,  Fennoll,  as  the  owner  of  the  Normal  Hotel,  had  it 
insured  for  $7,000.  The  hotel  was  destroyed  by  fire  from  the 
Chicago  &  Alton  Railroad.  The  insurance  companies  paid 
tlie  insurance  to  Pennell.  The  latter  afterward  obtained  a 
judgment  of  $13,000  against  the  railroad  company  in  the  Cir- 
cuit Court  of  McLean  County  for  causing  said  fire.  Pending 
tlie  appeal  of  the  railroad  company  to  the  Supreme  Court, 
the  insurance  companies  filed  their  bill  against  Pennell  and  the 
railroad  company,  alleging  the  insolvency  of  Pennell  and  ask- 
ing an  injunction  against  Pennell  from  collecting,  and  the  rail- 
road from  paying  him  the  portion  of  said  judgment  to  tlie 
extent  of  the  insurance  paid  by  them.  The  Appelate  Court 
granted  the  prayer  of  the  bill.  This  latter  decision  can  be 
justified  only  upon  the  hypothesis  that  the  payment  by  the 
railroad  company  to  Pennell  would  discharge  the  railroad's 
liability  for  the  loss.  In  other  words,  when  matters  reached 
the  stage  where  Pennell  had  no  further  claim  against  the  rail- 
road company,  there  would  be  nothing  to  which  the  insurance 
companies  could  be  subrogated  as  against  the  railroad  com- 
pany. 

In  Niagara  Fire  Ins.  Co.  v.  Fidelity,  etc.,  16  At.  Eep.  790 
(Pa.),  it  was  held  that  such  a  release  of  the  wrongdoer  by  the 
insured  as  would  make  the  covenant  of  the  insured  in  his 
j>olicy  of  insurance  to  assign  his  remedies  against  the  wrong- 
doer "either  impossible  or  useless,  would  relieve  the  insur- 
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auce  company  from  its  coneurrent  covenant  to  pay."  TJiis 
recognizes  the  right  of  the  insnred  to  make  snch  release,  and 
the  binding  effect  of  such  release  upon  the  insurance  com- 
pany. 

The  case  of  Hart  against  the  Western  Railway  Co.,  13  Met. 
99,  is  only  apparently  to  the  contrary,  and  merely  denies  the 
right  of  the  nominal  plaintiff  to  execute  a  release  to  the  de- 
fendant, without  consideration,  pendente  lite,  and  thus  defeat 
the  court  after  the  action  has  been  commenced,  the  court  say- 
ing that  they  would  "restrain  and  prohibit  the  assignor  from 
defeating  it  (the  action)  by  a  release."  This  means,  of  course, 
when  the  release  is  made   lis  pendens. 

In  Monmouth  Ins.  Co.  v.  Hutchinson,  21  N.^J.  Eq.  107,  it 
is  said  that  a  release  given  by  the;  insured  to  the  raiJroad  com- 
pany after  the  latter  had  knowledge  that  the  insurance  com- 
pany had  paid  the  insured,  would  be  no  defense  in  a  suit  by 
the  insurance  company  against  the  railroad  company,  but  that 
it  would  be  essential  for  the  insurance  company  to  bring  a  bill 
in  equity  to  have  such  release  declared  void  as  a  fraud  upon 
their  rights. 

But  as  before  stated,  the  settlement  in  the  case  at  bar  pre- 
ceded the  payment  by  the  insurance  company,  and  the  New 
Jersey  case  impliedly  confesses  the  conclusiveness  of  a  release 
even  under  the  circumstances  therein  stated,  until  it  shall  have 
been  declared  inoperative  by  a  court  of  equity. 

In  Trask  v.  Hartford  &  K  H.  R.  R.  Co.,  2  Allen,  331,  it 
is  said :  "  But  since  the  subrogation  of  the  insurers  is  only 
to  the  rights  of  the  insured,  and  the  action  for  a  single  tort  is 
indivisible,  a  judgment  against  a  railroad  company  for  the 
desti'uction  of  one  building  by  fire  communicated  from  its 
locomotive  engine,  will  bar  another  action  in  the  name  of  the 
same  plaintiff  against  the  same  defendant  for  the  destruction 
of  another  building  by  fire  communicated  from  the  first  build- 
ing, although  the  second  action  is  really  brought  and  prose- 
cuted for  the  benefit  of  an  insurance  company  which  has,  upon 
one  of  its  policies,  paid  the  plaintiff  for  the  loss  of  the  second 
building."  And  a  proper  settlement  and  discharge  of  the 
entire  cause  of  action  will  have  the  same  effect  as  would  a 
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judgment  to  preclude  any  further  litigation  of  the  enbject- 
inatter. 

In  Mobile,  etc.,  R  K.  Co.  v.  Jnrey,  111  U.  S.  584,  tlie 
court  says  :  "  Although  the  suit  ift  broupjht  for  the  use  of  the 
insurer,  and  it  is  the  sole  party  beneficially  interested,  yet  its 
rights  are  to  be  worked  out  through  the  cause  of  action  which 
the  insured  has  against  the  common  carrier." 

The  insurer  succeeds  merely  to  the  right  of  the  insured. 
Conn.  Ins.  Co.  v.  N.  Y.,  etc.,  E.  R.  Co.,  25  Conn.  265. 

In  Phenix  Ins.  Co.  v.  Erie,  etc.,  Co.,  117  U.  S.  312,  it  is 
said  :  ^*  But  the  insurer  stands  in  no  relation  of  contract  or  of 
privity  with  the  persons  causing  the  loss.  The  insurer's  title 
arises  out  of  the  contract  of  insurance,  and  is  derived  from 
the  assured  alone,  and  can  be  enforced  only  in  the  right  of 
the  latter.  In  a  court  of  common  law  it  can  be  asserted  only 
in  his  name;  and  even  in  a  court  of  equity  or  admiralty,  it  can 
be  asserted  ctfily  in  his  right.  In  any  form  of  remedy,  the 
insurer  can  take  nothing  by  subrogation  but  the  rights  of  the 
assured.  *  *  *  The  right  of  action  against  another  per- 
son, the  equitable  interest  in  which  passes  to  the  insurer,  being 
only  that  which  the  assured  has,  it  follows  that  if  the  asstired 
has  no  such  right  of  action,  none  passes  to  the  insurer;  and 
that  if  the  assured's  right  of  action  is  limited  or  restricted  by 
lawful  contract  between  him  and  the  persons  sought  to  be 
made  responsible  for  the  loss,  a  suit  by  the  insurer,  in  tlie 
right  of  the  assured,  is  subject  to  like  limitations  or  restric- 
tion." 

The  foregoing  authorities  necessarily  establish  the  proposi- 
tion that  the  insurance  company  in  this  case  at  no  time  had 
any  cause  of  action  in  their  own  right  against  the  railroad 
company.  The  utmost  the  insurance  company  could  be 
entitled  to  was,  that  if  upon  their  payment  to  Emmons  there 
remained  any  right  of  action  in  Emmons  against  the  railroad 
company,  the  insurance  company  might  be  entitled,  as  between 
itself  and  Emmons,  to  an  interest  therein.  This  was  a  matter 
wliolly  between  Emmons  and  the  insurance  company. 

Messi's.  J.  &  J.  DmsMooB,  for  appellee. 
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By  the  payment  of  the  $495  to  Emmons,  the  insurance 
company  became  subrogated  to  the  rights  of  Emmons  to  re- 
cover from  appellant  that  sum  of  money.  Honore  v.  Lamar 
Ins.  Co.,  51  111.  414;  Hart  v.  Western  R  R.  Co.,  13  Met.  99; 
Hall  V.  Nashville  &  C.  E.  R,  13  Wall.  367,  373;  ^tna  Fire 
Ins.  Co.  V.  Tyler,  16  Wend.  385. 

In  this  case  Emmons  is  only  the  nominal  plaintiflf,  and  could 
not  interfere  to  defeat  the  rights  of  his  assignee  in  the  prosecu- 
tion of  a  suit  to  enforce  its  rights.  The  attempted  settlement 
by  the  appellant  with  Emmons,  after  he  had  been  paid  by  the 
insnrance  company,  was  a  fraud  on  the  rights  of  the  insurance 
company,  and  was  null  and  void.  The  act  itself  puts  the 
appellant  out  of  the  pale  of  honorable  business  circles,  and 
ranks  it  among  the  Peter  Funks  who  conduct  mock  auctions 
in  big  cities.     Welch  v.  Mandcville,  1  Wheat.  233. 

The  Niagara  Ins.  Co.  v.  Fidelity,  16  At.  Eep.,  is  cited.  This 
was  an  action  by  the  Fidelity  &  Trust  Company,  tnistees,  for 
use  of  Western  University  of  Pennsylvania,  v.  The  Niagara 
Fire  Insurance  Company,  in  a  policy  of  insurance.  There  was 
judgment  below,  for  want  of  a  suiScient  affidavit  of  defense. 
Defendant  sued  out  a  writ  of  error.  This  clause  was  in  the 
policy:  "When  this  company  shall  claim  that  the  fire  was 
caused  by  an  act  or  omission  of  any  person,  the  party  to  whom 
the  loss  is  payable,  under  this  policy,  shall,  on  receiving  pay- 
ment, assign  to  this  company  such  cause  of  action."  Held^ 
that  the  act  of  payment  and  assigning  were  dependent  cove- 
nants, and  that  a  performance  by  one  party  could  not  be 
compelled  witliout  either  a  performance,  or  an  offer  to  per- 
form, by  tlie  other.  This  is  all  that  is  decided  in  the  case. 
There  had  been  a  "  release  "  executed,  but  the  court  says,  "  It 
(release)  is  not  before  us." 

The  case  of  Garstairs  v.  Ins.  Co.,  IS  Fed.  Eep.,  simply  decides 
this,  as  we  undei*stand :  that  when  the  insured  has  assigned 
his  policy  to  an  assignee,  he  can  not  maintain  an  action  on  it  in 
his  own  name.  The  next  case  cited  (Jackson  Co.  v.  Boylston 
Ins.  Co.,  Mass.,  1885,  cited  Yol.  21  Am.  Eng.  R  R  17,)  is  of  a 
similar  import.  The  insured  had  contracted  with  the  carrier 
that  it  should  have  the  benefit  of  all  insurance  he  should  effect 
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on  the  goods  shipped,  and  of  course  he  could  not  assign  his 
policy  away  from  the  carrier. 

The  dictum  from  the  opinion  in  Gin.,  H.  &  D.  R.  R.  Co.  v. 
Spratt,  2  Duv.,  cited  by  appellant's  counsel,  is  unfortunately 
worded  to  express  the  intended  meaning,  which  undoubtedly 
would  be  more  clearly  expressed  by  saying,  "  The  party  seek- 
ing subrogation  must  have  first  paid  the  sum  sought  to  be 
recovered  by  the  suit." 

The  case  of  Hartford  Ins.  Co.  v.  Pennell,  2  111.  App.  609,  sim- 
ply shows  this:  that  if  Emmons  had  been  paid  by  the  insurance 
company,  and  was  insolvent,  and  he  afterward  had  sued  the 
appellant  in  his  own  right  for  the  full  amount  of  his  loss,  the 
insurance  company  could  obtain  a  restraining  order  on  appel- 
lant from  paying  Emmons  the  sum  which  had  already  been 
paid  him  by  the  insurance  company,  and  that  sum  would  be 
paid  to  the  insurance  company  in  case  of  Emmons'  recovery 
of  full  amount. 

The  citation  from  Niagara  Ins.  Co.  v.  Fidelity,  16  Atlantic 
Rep.  790,  we  can  not  see  has  any  applicability  to  the  case 
at  bar. 

Lacey,  p.  J.  This  was  an  action  on  the  casfe  brought  by 
appellee  against  the  appellant  to  recover  the  value  of  certain 
property,  real  and  personal,  to  the  value  of  $1,400  or  $1,500, 
consumed  by  fire  originating  on  the  appellant's  right  of  way, 
along  its  railroad  leading  from  Shabbona,  in  the  State  of  Illi- 
nois, through  Whiteside  County  to  Rock  Island  in  said  State, 
the  said  declaration  charging  that  the  appellant  failed  to  keep 
its  right  of  way  free  from  dry  grass  and  weeds  as  required  by 
the  statute,  but  carelessly  allowed  the  same  to  remain  on  its 
right  of  way,  and  through  its  negligence,  fire  waH  suffered  to 
escape  from  the  locomotive  engine  to  said  dry  grass,  weeds, 
etc.,  and  from  thence  to  the  plaintiff's  hay,  straw,  grain,  barns, 
cribs,  fences,  granary  and  farming  tools,  etc.,  which  were  thereby 
consumed  by  fire,  which  was  done  on  the  25th  day  of  Marcli, 
A.  D.  1889.  The  appellant  pleaded  three  pleas  to  the  declar 
ration :  first,  the  general  issue;  second,  accord  and  satisfaction  by 
the  nominal  plaintifiE;  and  third,  settlement  and  release  of  all 
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causes  of  action  by  the  nominal  plaintiff.  The  appellee  replied 
to  the  said  second  and  third  pleas  in  substance,  that  prior  to  the 
committing  of  the  said  grievances  in  the  declaration  mentioned, 
the  plaintiff  applied  to  the  Farmers  Mutual  Fire  Ins.  Co.  to 
insure  the  goods,  chattels,  barns,  cribs  and  granaries  in  said 
declaration  mentioned,  and  long  prior  to  the  committing  of 
the  said  grievances  aforesaid,  the  said  insurance  company 
issued  itspolic^yof  insurance  to  said  nominal  plaintiff,  insuring 
thereby  two-thirds  the  value  of  said  goods  and  buildings 
against  lose  by  fire,  and  on  the  20th  day  of  April,  1889,  the 
said  insurance  company  paid  to  the  nominal  plaintiff  upon 
adjustment  of  the  loss  by  fire,  $495,  and  the  same  was  received 
by  appellee  in  full  satisfaction  of  said  loss,  and  that  the  defend- 
ant knew  on  the  day  and  year  in  the  said  plea  named,  to  wit, 
6th  day  of  May,  A.  D.  1889,  that  the  said  insurance  company, 
in  pursuance  of  the  said  insurance  policy,  paid  to  said  appellee, 
Emmons,  a  large  sum  of  money,  to  wit,  $1,000,  in  full  j^ay- 
raent  and  satisfaction  of  said  loss,  by  reason  of  the  grievances 
named  in  the  declaration,  by  which  means  the  said  insurance 
company  had  an  equitable  assignment  of  said  claim  of  said 
Emmons  on  said  defendant  for  said  sum  so  paid  as  aforesaid 
by  said  insurance  company  to  said  Emmons.  And  any  and  all 
releases  executed  by  said  Emmons  without  authority  of  said 
insurance  company  were  and  are  in  fraud  of  said  company,  and 
this  he  is  ready  to  testify.  The  appellant,  besides  general 
rejoinder  to  said  replications,  filed  a  special  rejoinder  setting 
up  that  it  compromised  the  said  cause  of  action  with  the  said 
api^ellee,  Emmons,  on  the  5th  day  of  April,  1889,  for  the  sum 
of  $550,  and  afterward,  on  the  6th  day  of  May,  1889,  in  pur- 
suance of  said  agreement,  appellant  paid  to  appellee,  Emmons, 
the  said  sum  of  money  in  pursuance  of  said  agreement,  etc. 
A  demurrer  was  sustained  to  said  special  rejoinder. 

Upon  these  issues  a  jury  was  waived  and  a  trial  had  by  the 
court,  which  found  the  issues  in  appellee's  favor  and  assessed 
his  damages  at  $495,  and  rendered  judgment  in  appellee's  favor 
thereon.  Upon  appellant's  motion  for  a  new  trial  being  over- 
ruled, judgment  was  rendered  on  tlie  finding.  From  this 
judgment  this  appeal  is  taken. 

Vol.  XLn  10 
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The  first  point  raised  bv  appellant  is,  that  the  evidence  did 
not  support  the  finding  by  the  court  as  to  the  fact  of  the  com- 
munication of  tlie  fire  to  the  stubble  and  dry  ^rass  on  appel- 
lant's right  of  way  from  the  locomotive  engine  of  appellant. 

We  think  that,  while  the  evidence  was  not  positive,  but  cir- 
cumstantial only,  it,  nevertheless,  wsis  abundantly  sufiSicient  to 
sustain  the  finding  of  the  court.  The  evidence  showed  that 
directly  after  the  appellant's  locomotive  and  train  of  cars  had 
passed,  fire  broke  out  on  its  right  of  way  in  the  dry  grass 
thereon.  This  we  think  was  a  sufficient  circumstance,  in  con- 
nection with  the  other  circumstances,  to  make  out  a  prima 
fade  case;  and  under  the  statute,  when  such  fact  is  established, 
negligence  is  presumed. 

The  next  and  most  important  question  in  the  case  is,  had  tho 
appellee,  Emmons,  under  the  circumstances,  the  legal  right  to 
compromise  the  case  so  as  to  deprive  the  insurance  company, 
the  usee  herein,  of  the  right  to  sue  in  the  name  of  the  insured 
for  its  use  and  recover  the  amount  of  the  insurance. 

It  is  not  denied  by  appellant  that  the  appellee's  usee,  tho 
Farmers  Mutual  Fire  Insurance  Co.,  would  have  the  right  to 
all  the  money  paid  in  by  it  to  appellee  Emmons  to  the  extent 
of  the  insurance  paid,  provided  Emmons  received  the  entire 
amount  of  his  loss  from  appellant,  and  the  insurance  company 
had  paid  the  insurance  money  on  the  loss.  The  insured  has 
the  primary  right  to  indemnity  against  either  the  appellant  or 
the  insurance  company,  and  could  collect  of  either;  but  if  ho 
first  collected  of  the  railroad  company  the  entire  amount  of 
his  loss,  he  could  not  have  a  second  satisfaction  of  the  insurance 
company;  and  if  he  first  collected  of  the  insurance  company, 
then  he  became  tho  trustee  in  equity  of  the  insurance  com- 
pany to  the  amount  paid  by  it  to  him,  and  the  insurance  com- 
pany subrogated  to  the  right  of  the  insured  as  against  the 
wrongdoer,  the  railroad  company,  which  wrongfully  caused 
the  destruction  of  the  property,  to  the  amount  paid  by  such 
insurance  company  on  account  of  the  loss  against  which  it 
had  insured.  In  such  case  the  tort  committed  by  the  railroad 
company  in  destroying  the  property,  in  equity  would  be  con- 
sidered done  to  the  former  in  case  it  had  the  losses  to  satisfy 
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to  the  insured,  bat  the  rights  of  the  insurer  mnst  be  enforced 
in  the  name  of  the  insured,  the  owner  of  the  property.  And 
it  was  held  in  Hart  v.  Western  Railway  Co.,  13  Met.  99,  by 
Chief  Justice  Shaw,  that  such  equity  must  be  assigned  by  tlie 
insured,  using  the  following  language :  "  Where  such  an  equity 
exists,  the  party  holding  the  legal  right  is  consequently  bound 
to  make  an  assignment  in  equity  to  the  person  entitled  to  the 
benefit,  and  if  he  fails  to  do  so,  the  cestui  que  trust  meij  sue  in 
tlie  name  of  the  trustee,  and  his  equitable  interest  will  be  pro- 
tected." 

It  is  contended  by  appellant's  counsel,  that  the  appellee, 
Emmons,  had  a  legal  right  to  release  the  claim  against  the 
appellant  even  without  consideration,  and  after  notice  of  the 
fact  that  the  Farmers  Mutual  Fire  Insurance  Company  had 
paid  a  portion  of  the  loss,  or  had  an^auged  to  pay  it  We  do 
not  think  that  the  absolute  right  of  the  insured  goes  to  that 
extent,  or  that  of  the  appellant  to  accept  such  a  boon.  To 
allow  this  to  be  done  would  have  the  effect  to  violate  the 
equitable  rights  of  the  Farmers  Mutual  Fire  Insurance  Com- 
pany, the  usee  herein,  in  a  most  flagrant  manner.  The  law, 
we  apprehend,  would  not  sanction  such  a  wrong  merely  to  sat- 
isfy some  supposed  technical  right  of  the  holder  of  a  legal 
claim  to  satisfy  it  without  consideration  by  release  where  it 
was  well  known  by  the  party  receiving  satisfaction  that  such 
legal  holder  of  tlie  claim  had  no  interest  in  it  further  than  as 
a  trustee  in  equity. 

If  the  person  or  party  receiving  such  satisfaction  should 
pay  the  full  amount  of  the  claim  to  the  legal  holder  it  might 
be  quite  a  different  question;  but  such  we  do  not  understand 
to  be  the  case  here.  The  iacts  of  the  case  at  bar,  as  appeara 
from  the  evidence,  are  about  these,  so  far  as  the  supposed 
release  in  question  is  concerned,  to  wit:  The  adjuster  of  appel- 
lant, on  the  2l8t  of  April,  1889,  went  to  appellee's  premises, 
and  according  to  the  latter's  evidence,  which  is  undisputed, 
adjusted  the  claim  for  the  loss  occasioned  by  the  fire  with  him, 
and  the  amount  was  fixed  at  $1,000,  and  appellee,  Emmons,  was 
instructed  by  the  adjuster,  Alexander,  to  first  get  the  insurance, 
and  whatever  that  was  he  would  deduct  from  the  amount  of 
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$1,000,  This  was  the  offer.  "First,  he  (the  adjuster)  says, 
*  You  want  to  get  your  insurance  money,  and  we  will  pay  you 
the  balance,  whatever  was  agreed  upon.'  I  (Emmons)  asked 
him  if  that  was  the  way  they  did  business.  He  said  '  Yes;  yon 
settle  with  the  insurance  company  and  we  will  settle  with 
them.' "  This  offer  was  accepted,  and  the  money,  $505,  paid 
afterward,  to  wit,  on  the  6th  day  of  May,  1889,  and  a  receipt 
taken  by  appellant  from  appellee  in  full  of  all  demands  and 
causes  of  actions,  which  receipt  and  settlement  and  payment 
is  relied  upon  as  being  a  complete  bar  to  this  action.  On  the 
2d  day  of  May,  1889,  Mr.  Hughes,  the  secretary  and  treasurer 
of  the  usee  herein,  met  Mr.  Thorne,  the  general  superintend- 
ent of  the  division  of  the  appellant,  and  had  a  conversation  in 
regard  to  the  matter,  and  ho  said  to  Thorne  it  was  represented 
to  him  (Hughes)  that  the  railroad  company  in  such  cases 
required  the  party  having  to  collect  his  insurance  to  collect  the 
same  and  they  settle  with  the  insurance  company,  and  Hughes 
then  said  to  Thorne,  "If  that  is  the  case  the  money  will  bo 
refunded  to  us  "  (the  insurance  company).  "  I  have  the  money 
on  hand  and  can  pay  Mr.  Emmons  so  he  can  go  on  building;" 
and  Mr.  Thorne  says,  "That  is  my  understanding."  He  was 
present  at  the  time  the  adjuster  was  with  Mr.  Emmons  and 
says,  "  That  is  my  understanding  of  the  matter."  The  money 
was  then  paid  on  the  same  day  to  appellee,  Emmons,  by  the 
usee  herein,  to  wit,  $495." 

But  notwitlistanding  this  arrangement  with  the  insurance 
company,  by  its  agent,  Hughes,  on  the  6th  May  the  appellant 
paid  the  amount  coming  to  appellee,  less  the  insurance  money, 
and  procured  from  liim  a  release  of  all  causes  of  action  and 
claim,  and  now  insists  that  it  is  released  from  paying  the 
insurance  money.  The  settlement  was  made  with  appellee  on 
the  basis  of  the  $1,000,  and  appellant  had  full  notice  of  the 
claim  of  the  usee  of  $495,  whidi  it  agreed  to  pay,  but  instead 
of  that  fraudulently  took  a  release  from  Emmons  in  full,  and 
insists  that  such  release  is  binding  on  the  usee,  as  well  as  Em- 
mons, We  hold  besides,  the  natural  equity  which  prevents 
the  insured  to  satisfy  the  claim  in  full  as  against  the  insurer 
where  he  has  notice  of  the  payment  of  the  loss  by  the  insurer, 


Second  District — December  Term,  1890.    149 

— f     ■     ■  ' '        ■  - 

C.  B.  &  Q.  R.  R.  Co.  V.  Emmons. 

according  to  the  facts  of  tUis  case  the  appellant  is  estopped 
from  taking  a  satisfaction  piece  of  the  insured  so  as  to  defeat 
the  claim  of  the  insurance  company.  By  the  promises  and 
agreement  made  with  the  appellant,  the  claim  of  the  usee 
herein  was  to  be  protected,  and  in  view  of  that  the  insurance 
money  was  paid  and  the  insurance  company  put  in  such  posi- 
tion that  it  could  make  no  defense  in  case  Emmons  wrongfully 
satisfied  the  entire  claim  and  relieved  the  appellant  There 
is  no  question  but  the  railroad  company  settled  the  loss 
caused  by  it  for  $1,000.  There  was  no  consideration  for  a 
full  release  by  the  insured  to  appellant  of  the  claim,  and  we 
must  hold  that  as  to  the  insurance  company,  the  taking  of  snch 
release  under  the  circumstances  was  fraudulent  and  void. 
There  was  no  division  of  an  indivisible  claim  as  is  contended 
in  this  case.  The  appellant  paid  a  portion  of  it  voluntarily, 
the  amount  of  the  loss  in  excess  of  the  insurance  money,  and 
that  left  remaining  due  appellee  to  use  of  the  usee  herein, 
the  sum  of  $495.  The  entire  claim  then  remained  due  appel- 
lee for  use  of  the  insurance  company,  and  in  equity  should  be 
regarded  as  assigned.  The  rule  of  law  that  prohibits  the  sat- 
isfaction of  a  claim  by  the  legal  payee  where  it  equitably 
belongs  to  another,  is  not  confined,  as  we  understand  it,  to  cases 
where  there  is  litigation  to  enforce  it,  pending,  as  is  supposed 
to  have  been  the  case  by  counsel  for  appellant  in  Hart  v. 
Western  Ry.  Co.,  13  Met  99.  If  there  is  litigation  pending, 
that  is  notice  to  the  debtor  that  the  nominal  plaintiff  had  no 
right  to  release  the  claim  without  consideration;  but  just  as 
effectual  notice  existed  in  this  case,  as  it  was  understood  by  the 
parties  that  the  usee  was  to  be  protected  in  case  it  paid  the 
insurance  money. 

The  point  made  that  the  appellant's  rejoinder  was  wrong- 
fully held  bad  in  the  court  bdow  on  demurrer,  is  not  well 
taken.  Tiiis  rejoinder  set  up  a  prior  contract  made  on  April 
5th,  between  appellant  and  Emmons,  to  release  it  from  further 
liability  on  account  of  the  loss  on  the  payment  of  $550,  and 
that  money  was  paid  in  pursuance  thereof  on  May  6th.  This 
rejoinder  was  a  departure  from  the  pleading,  and  besides,  the 
appellant  had  the  full  benefit  of  its  proof  in  that  respect  under 
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the  general  issue.  The  supposed  contract  of  April  5,  1889, 
when  produced,  only  shows  an  offer  on  appellee's  part,  unac- 
cepted by  appellant  The  adjustment  for  the  $1,000  took 
place  afterward,  and  the  arrangement  with  the  insurance 
company  was  on  May  2d,  before  any  payment,  and  no  notice 
was  given  to  the  insurance  company  of  any  agreement  of  the 
kind.  The  proof  fails  to  show  any  facts  that  would  put  appel- 
lant in  any  more  favorable  position  on  account  of  the  sup- 
posed contract  of  April  6,  1889. 

After  an  examination  of  the  entire  record  we  are  unable 
to  see  any*  substantial  merit  in  appellant's  case.  When  it 
pays  this  judgment  it  has  only  paid  what  in  equity  and  good 
conscience  it  should  pay.  It  has  only  paid  on  account  of  the 
loss  what  it  agreed  to  pay,  viz.,  $1,000,  and  when  this  pay- 
ment is  made  it  will  go  to  the  party  equitably  entitled  to  it, 
that  is,  the  party  who  advanced  it  for  the  appellant.  We  see 
no  merit  in  the  mere  technical  points  without  substantial 
equity  made  by  the  appellant     The  judgment  will  therefore 

be  affirmed. 

Jvdgment  ajfirmed. 


Ransom  Shove  and  Sophia  Shove 

Ann  L.  Rowe. 

Gift-^Loan — Evidence. 

1.  The  te«titnony  of  any  witness  should  not  be  rejected  nnless  the  wit- 
ness has  wilfully  sworn  falsely,  and  such  eridence  is  uncorroborated  by  other 
competent  evidence  \n  the  case,  and  in  th<it  event  the  jury  may  disregard  it. 

2.  Unimpeached  evidence  must  not  be  rejected  by  the  jury,  but  must  be 
weighed  in  connection  with  all  other  evidence  in  the  case,  and  if  it  can  not 
be  reconciled  with  the  other  evidence  which  the  jury  finds  to  be  truthful,  it 
must  give  way  to  the  better  evidence. 

8.  In  an  action  brought  to  recover  a  certain  sum  alleged  to  have  been 
loaned  defendants,  they  contending  it  to  be  a  gift,  this  court  declines  to 
interfere  with  the  judgment  for  the  plaintiff. 
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[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Conrt  of  Whiteside  Countj;  the 
Hod.  John  D.   Crabtbes,  Judge,  presiding. 

• 

Mr.  J.  E.  McPflERRAN,  for  appellants. 

Messrs.  F.  E.  Andrews  and  John  G.  Manahan,  for 
appellee. 

Lacet,  p.  J.  This  was  a  suit  brought  by  appellee  against 
the  appellants  in  assumpsit  to  recover  the  sum  of  $1,000  and 
interest  accrued  thereon,  claimed  to  have  been  loaned  by  her 
to  them. . 

The  defense  set  up  by  the  appellants  was,  that  the  sum  of 
money  so  claimed  to  be  due,  was  a  gift  by  appellee  to  them, 
and  that  in  no  event  can  the  appellant  Bansom  Shove  be 
liable;  for  whether  a  gift  or  a  loan,  he  had  no  connection  with 
it,  the  loan  or  gift  being  to  hier  wife,  Sophia  Shove. 

It  appears  that  appellee  was  a  somewhat  aged  lady,  being 
about  seventy-one  years  old,  and  her  husband  some  eight 
years  her  senior,  and  that  she  and  her  husband  came  to  Illi- 
nois in  1856,  and  knew  the  appellants  in  Pennsylvania,  where 
they  lived  prior  thereto. 

Sophia  Shove  lived  with  appellee  in  Pennsylvania  for 
five  or  six  years,  and  continued  to  live  with  her  and  made 
her  house  her  home  in  this  State.  Appellee  brought  $2,700 
with  her. 

In  January,  1886,  appellee  delivered  to  appellant,  or  Sophia 
Shove,  a  certificate  of  deposit  for  $1,000,  and  as  testified  to  by 
her,  with  the  understanding  that  appellants  were  to  pay  her 
interest  on  it  at  seven  per  cent  and  appellee  and  her  husband 
were  to  live  with  appellants;  but  in  case  she  did  not  want  to 
stay,  tlie  money  was  to  be  refunded  to  her  with  seven  per  cent 
interest.  Appellee  and  her  husband  lived  with  the  appellants 
from  the  last  of  February,  1886,  to  June  3, 1887,  and  stayed  no 
longer  because  of  alleged  unpleasant  treatment  on  the  part  of 
Mrs.  Shove.  At  any  rate  they  left  her  house.  There  were  a 
good  many  circumstances  developed  in  the  evidence  not  neces- 
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sary  to  state,  bat  suffice  it  to  say  that  the  appellants  posi- 
tively testified  that  the  money  was  a  gift  whicli  had  long  been 
contemplated,  and  was  made  to  Mrs.  Shove,  and  Mr.  Shove 
had  nothing  to  do  witli  it.  Neither  party  was  corroborated 
by  other  witnesses,  except  the  testimony  of  a  Mrs.  Baker, 
who  testified  that  appellee  told  her  that  she  had  given  this 
money  to  appellant,  Sophia  Shove,  but  this  conversation  was 
in  snch  a  way  that  it  was  not  necessarily  entitled  to  very 
much  weight,  and  was  very  liable  to  be  misunderstood  by  Mrs. 
Baker.  There  were  several  circumstances  in  evidence  in  cor- 
roboration of  appellee,  such  as  that  appellants  allowed  her  the 
interest  on  tlie  amount  of  money  received  by  them  on  appel- 
lee's board  account  at  the  rate  of  seven  per  cent  per  annum, 
amounting  to  $70,  after  they  had  had  the  money  one  year. 
This  was  attempted  to  be  explained  by  appellants  by  testify- 
ing that  this  was  paid  to  appellee  to  keep  peace  in  the  family 
and  done  at  Mr.  Shove's  request,  made  to  his  wife,  who 
opposed  it  at  the  time. 

Upon  the  issue  then,  of  a  gift,  the  burden  of  proving  which 
rested  on  appellants,  the  jury  found  for  appellee,  and  we  can 
not  say  that  the  finding  is  so  against  the  weight  of  the  evidence 
as  that  we  should  set  it  aside,  and  the  jury  found  against  the 
testimony  and  explanation  of  the  appellants,  and  we  are  unable 
to  say  it  was  not  supported  by  the  evidence. 

We  will  now  consider  the  other  issue,  as  to  whether  the  loan, 
if  any,  was  made  to  Mrs.  Shove,  or  to  Shove  and  his  wife 
jointly.  They  both,  in  opposition  to  the  testimony  of  appellee, 
testify  that  Eansom  Shove  had  nothing  to  do  with  it  But 
the  evidence  shows  that  tlie  latter  took  the  certificate  of  de- 
posit and  loaned  the  amount  it  called  for  to  one  Lee  Baird,  who 
gave  his  note  to  him  for  the  amount,  payable  to  E.  Shove,  and 
that  Baird  got  the  money  from  the  bank  on  the  certificate. 
The  statement  of  the  wife  that  she  got  a  portion  of  the  iden- 
tical money  in  her  own  right  and  spent  it  seems  not  to  have 
been  correct.  No  separate  account  appears  ever  to  have  been 
kept  by  Shove  with  his  wife,  in  regard  to  the  money.  He 
seems  to  have  treated  it  as  his  own,  and  as  both  Shove  and  his 
wife  receipted  to  appellee,  sometimes  the  one  and  sometimes 
the  other,  for  the  board  which  was  paid  in  interest,  the  jury,  we 
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til  ink,  was  authorized  to  find  that  the  monev  was  borrowed  on 
joint  account  of  appellants.  We  therefore  do  not  feel  at  lib- 
erty to  set  the  verdict  aside  for  w-ant  of  evidence  to  support  it. 

All  the  appellee's  instructions,  seven  in  number,  are  ob- 
jected to  as  erroneous,  and  we  are  asked  to  hold  them  bad  for 
several  reasons  urjs:ed.  We  have  examined  them  all  carefully, 
and  see  no  substantial  error  in  them.  They  appear  to  be  sucli 
instructions  as  are  usually  given  in  such'cases  as  this,  and  in  con- 
nection with  those  of  appellants,  given  by  the  court,  to  present 
the  issues  in  the  case  fairly,  thongh  one  or  two  of  the  appel- 
lee's instructions  appear  to  be  a  little  obscure.  There  is  no 
error  in  the  modification  by  the  court  of  any  of  appellants' 
given  instructions,  nor  in  the  refusal  to  give  their  12th  refused 
instruction.  This  was  intended  for  an  instruction  on  the  ques- 
tion of  a  proposed  impeachment  of  appellee,  and  recited  certain 
supposed  statements  made  to  Mrs.  May  Baker  by  her,  which 
tended  to  contradict  her  evidence  given  in  court.  The  in- 
struction then  told  the  jury  if  it  believed  they  were  made,  and 
the  statements  were  contrary  to  what  appellee  had  sworn  to  on 
the  trial,  then  such  statements  would  tend  to  impeach  her  and 
the  jury  would  be  justified  in  rejecting  her  testimony,  if  they 
believed,  from  all  the  evidence,  her  testimony  was  untrue. 

The  last  clause  of  the  instruction,  with  a  little  modification, 
might  be  good  law.  The  testimony  of  any  witness  should  not 
be  rejected  unless  the  witness  has  wilfully  sworn  falsely  and 
such  evidence  is  uncorroborated  by  other  competent  evidence 
in  the  case,  and  in  that  event  the  jury  may  disregard  it 

Unimpcached  evidence  must  not  be  rejected  by  the  jury, 
but  must  be  weighed  in  connection  with  all  other  evidence 
in  the  case,  and  if  it  can  not  be  reconciled  with  the  other 
evidence  which  the  jury  finds  to  be  truthful,  of  necessity  it 
would  have  to  give  way  to  the  better  evidence.  This  was  not 
the  theory  of  the  instruction.  It  was  intended,  and  the  jury 
would  understand  it  to  be  an  impeaching  instruction.  It  was 
erroneous  as  ofiEered  and  was  properly  refused. 

We  have  now  considered  all  the  points  made  by  the  attorney 
for  appellants  and  find  no  sufiicient  error  to  reverse  the  judg- 
ment    It  is  therefore  affirmed. 

Judgment  affirmed. 
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^^sSI'  Pabst  Brewing  Company 

V. 


ITT^I  Walter  Reeves,  Assignee.  1 

^    153/ 

InsoUencu — Banks — Assignments. 

1.  In  this  State,  the  check  of  a  bank  depositor  transfers  to  the  payee  the 
title  to  80  jTiuch  of  the  deposit  as  the  check  calls  for,  provided  the  depositor 
has  funds  to  that  amount  on  deposit,  subject  to  his  check  at  the  time  it  is 
presented. 

2.  Under  the  rule  that  obtains  in  the  State  of  New  York,  the  giviAg  of 
a  check  does  not  amount  to  an  assignment  of  the  amount  ctilled  for  by  the 
check. 

8.  As  to  a  check  drawn  in  this  State  upon  funds  in  a  bank  in  another 
State,  and  payable  therein,  the  laws  thereof  control. 

4.  Where  a  check  is  sriven,  which  does  not  transfer  the  legal  title  to 
the  fund,  and  the  maker  makes  a  voluntary  aRsignment  before  the  same  is 
presented,  the  title  to  the  fund  in  bank  passes  to  the  assignee. 

5.  Such  a  custom  as  paying  checks  in  part  never  existed.  A  check  is 
intended  not  only  to  transfer  a  right  to  the  amount  named  in  it,  but  to 
serve  the  further  purpose  of  affording  evidence  for  the  bank  of  the  payment 
of  such  amount  when  the  check  is  taken  up. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  County  Conrt  of  La  Salle  County;  the 
Hon.  Benjamin  F.  Lincoln,  Judge,  presiding. 

Messrs.  Lackner  &  Butz,  for  appellant 

Mr.  Walter  Kkeves,  pro  se, 

Cartwkight,  J.  Pabst  Brewing  Co.  filed  in  the  County 
Court  of  La  Salle  County  its  petition  against  Walter  Reeves, 
as  assignee  of  James  G.  Wilson,  to  compel  such  assignee  to 
pay  over  to  petitioner  the  sum  of  $996.32  received  by  him 
from  Chase  National  Bank  of  New  York.  Upon  a  hearing 
in  the  County  Court  the  petition  was  dismissed  and  judgment 
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was  rendered  against  petitioner  for  costs.  The  record  con- 
tains no  bill  of  exceptions,  but  shows  that  twenty  days  was 
allowed  to  appellant  in  which  to  present  a  bill  of  exceptions. 
From  the  averments  of  the  petition  as  admitted  by  the 
answer  and  the  statements  of  counsel  for  both  parties,  it 
appears  that  the  facts  upon  which  the  rights  of  the  parties 
depend  are  as  follows : 

On  September  4,  1890,  James  G.  Wilson,  a  banker,  doing 
bnsincss  at  Streator,  Illinois,  was  indebted  to  Pabst  Brewing 
Company,  a  corporation  of  the  State  of  Wisconsin,  in  the  sum 
of  $3,624.25,  on  deposit  with  Wilson  as  such  banker.  On 
September  6,  1890,  Wilson  received  from  Pabst  Brewing  Co. 
a  letter  dated  September  4,  1890,  directing  him  to  remit 
to  Chemical  National  Bank  a  check  for  $2,000,  and  charge 
the  same  to  account  of  the  Pabst  Brewing  Co.,  and  in  com- 
pliance with  such  direction  Wilson  on  the  same  day  drew  his 
check  on  Chase  National  Bank  of  New  York  City  for  the 
sum  of  $2,000,  payable  to  the  order  of  W.  J.  Quinlan,  cashier, 
and  forwarded  the  same  by  mail  to  the  Chemical  National 
Bank  of  New  York  City.  On  September  8, 1890,  Wilson  exe- 
cuted a  voluntary  assignment  to  John  C.  Ames  for  the  benefit 
of  ci-editors.  Said  check  was  received  in  New  York  and  pre- 
sented to  Chase  National  Bank  by  said  Quinlan  on  September 
9,  1890,  at  which  time  there  was  on  deposit  in  Chase  National 
Bank  belonging  to  the  estate  of  Wilson  so  assigned,  the  sum 
of  $996.32  only.  Payment  of  the  check  was  refused,  and  the 
assignee  subsequently  received  said  sum  of  $996.32  as  an  asset 
of  the  estate  of  said  James  G.  Wilson.  Ames  afterward 
resigned  his  trust,  and  Walter  Reeves  was  appointed  assignee. 

The  check  was  drawn  for  the  sum  of  $2,000,  and  there  was 
not  at  the  time  a  fund  subject  to  the  check  equal  to  that 
amount  There  was  no  fund  in  the  Chase  National  Bank  such 
as  was  named  in  the  check  to  be  assigned  or  transferred  by 
the  making  and  delivery  of  the  check.  The  rule  in  this 
State  is,  that  the  check  of  a  depositor  upon  his  banker  trans- 
fers to  the  payee  the  title  to  so  much  of  the  deposit  as  the 
check  calls  for,  provided  the  depositor  has  funds  to  that 
amount  on  deposit,  subject  to  his  check  at  the  time  it  is  pre- 
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sented;  but  in  New  York  a  different  doctrine  prevails.  In 
the  latter  State  the  giving  of  a  check  does  not  amount  to  an 
assignment  of  tlie  amount  called  for  by  the  check.  The 
check  in  this  case  was  made  payable  in  New  Fork,  and  hence 
so  far  as  the  fund  in  the  hands  of  the  bank  in  that  State  was 
concerned,  the  law  of  New  York  was  applicable  and  must 
control,  that  beino;  the  place  of  performance  of  the  contract 
by  the  payment  of  the  money.  National  Bank  of  America  v. 
Indiana  Banking  Company,  114  111.  4S3.  By  that  law  the 
check  did  not  operate  to  transfer  title  to  any  moneys  in  the 
Chase  National  Bank,  but  upon  refusal  to  honor  the  check  or 
to  pay  over  the  amount  on  deposit,  the  recourse  of  the  check 
holder  was  against  the  drawer  of  the  check  for  the  amount  of 
money  named  in  it.  Before  the  presentation  of  the  check,  a 
voluntaryassignmentduly  executed,  had  vested  in  the  assignee 
for  the  benefit  of  creditors  all  property,  the  title  of  which 
liad  not  then  passed  from  Wilson,  and  the  title  to  this  fund 
not  having  then  been  transferred  by  means  of  this  check,  the 
title  passed  to  the  assignee. 

It  is  insisted,  however,  that  inasmuch  as  this  fund  has  come 
into  the  hands  of  the  assignee  in  this  State,  the  rights  of  the 
parties  are  to  be  determined  by  the  law  of  this  State  as  aris- 
ing from  an  Illinois  transaction,  and  that  in  any  event,  as 
between  the  assignee,  occupying  the  same  position  as  Wilson, 
and  the  holder  of  the  check,  the  holder  acquired  a  right  to  the 
deposit  in  Chase  National  Bank.  The  contention  is  that  the 
check  operated  as  an  equitable  assignment  pro  tanto^  as 
between  Wilson  and  appellant,  of  the  amount  then  in  the  bank. 
As  before  stated,  there  was  no  fund  in  the  bank  such  as  was 
described  in  the  check.  The  rule,  as  enforced  in  this  State, 
that  a  check  holder  acquires  a  right  in  the  deposit,  is  declared 
to  be  founded  upon  universal  commercial  custom,  which  recog- 
nizes this  mode  of  changing  the  title  of  money  in  the  hands 
of  bankers  from  one  person  to  another.  That  universal  cus- 
tom is  to  pay  out  the  deposit  on  the  presentation  of  checks 
in  such  sums  as  the  checks  call  for,  provided  the  drawer  have 
sufficient  on  deposit,  and  upon  such  payment  to  receive  and 
retain  each  check  as  a  voucher  for  the  sum  named  in  it     Such 
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a  castom  as  paying  checks  in  part  never  existed.  Upon  a  par- 
tial payment,  the  check  holder  could  not  be  called  upon  to 
surrender  the  check,  and  the  bank  would  be  without  a  voucher 
affording  ready  and  certain  means  of  showing  the  payment. 
The  rule  is  based  on  commercial  convenience,  and  any  rule 
that  would  work  such  manifest  inconvenience,  should  not  be 
recognized.  A  check  is  intended  not  only  to  transfer  a  right 
to  the  amount  named  in  it,  but  to  serve  the  further  purpose 
of  affording  evidence  for  the  bank  of  the  payment  of  such 
amount  when  the  check  is  taken  up.  Under  the  rule  in  this 
State,  the  bank  would  not  have  been  bound  to  pay  over  the 
fund  on  this  check,  and  upon  its  refusal  to  do  so  the  holder 
would  only  have  a  claim  against  the  drawer.  We  do  not 
think  that  the  holder  of  such  a  check  has  any  equity  superior 
to  the  general  creditor.  The  Supreme  Court  of  the  United 
States,  in  the  case  of  Laclede  Bank  v.  Shuler,  120  U.  S.  515, 
say:  "It  is  not  easy  to  see  any  valid  reason  why  the  assign- 
ment of  an  insolvent  debtor  for  the  equal  benefit  of  all  his 
creditors,  of  all  his  propert}^  does  not  confer  on  those  creditors 
an  equity  equal  to  that  of  the  holder  of  an  unpaid  check  upon 
his  banker."  See  also  Covert  v.  Ehodes,  Sup.  Ct.  Ohio,  N. 
E.  Kep.,  Vol.  27,  p.  94. 

The  judgment  of  the  County  Court  is  affirmed. 

Judgment  aijii'med. 


J.  A.  McKenzie  and  Kate  McKenzie  IIT^ 

V.  ^ 

The  Hartford  Life  and  Annuity  Ins.  Co. 

Mortgages — Foreclosure, 

1.  A  personal  decree  sboald  not  be  rendered,  in  a  (riven  case,  against  cer- 
tain defendants,  without  proving  their  liability. 

2.  Upon  a  bill  filed  to  foreclose  a  mortgage  made  by  huKband  and  wife, 
to  secure  notes  made  by  the  wife,  it  being  alleged  therein  that  she  had  died, 
leaving  a  defendantnamed,  her  only  heir  at  law,  there  being  no  admission 
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iji  the  answer  of  tocb  death  or  heirship,  the  same  should  be  prored  in  order 
to  show  that  the  neoeasazy  parties  were  before  the  conrL 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circnit  Court  of  £nox  Conntj;  the  Hon« 
Abtu UB  A  Smith,  Jndge,  presiding. 

Mr.  J.  A  McKekzie,  for  appellants. 

Mr.  Charles  S.  Habbib,  for  appellee. 

Cabtwbight,  J.    The  Hartford  Life  &  Annuity  Insurance 
Company  filed  a  bill  to  foreclose  a  mortgage  made  by  Louisa  i 

T.  McKenzie  and  J.  A.  McKenzio,  her  husband,  to  secure  notes 
made  by  Louisa  T.  McKenzie.  The  defendants  to  the  bill 
were  Kate   McKenzie,  Peter  Swanson,  J.  McKenzie,  E.  A.  ! 

Bancroft  and  J.  C.  Garwood.  The  bill  alleged  that  Louisa  T. 
McKenzie  had  died,  leaving  her  said  husband  surviving  her, 
and  leaving  the  defendant,  Kate  McKenzie,  her  only  heir  at 
law.     The  defendants  Peter  Swanson  and  K  A.  Bancroft  | 

were  defaulted,  and  the  other  defendants  answered  the  bill, 
admitting  the  original  indebtedness  of  Louisa  T.  McKenzie 
and  the  making  of  her  obligations  therefor,  denying  other 
averments  of  the  bill  specifically,  and  denying  generally  every 
material  matter  not  specifically  admitted  or  denied.  There  was 
no  admission  of  the  death  of  Louisa  T.  McKenzie  or  the  heir- 
ship of  the  defendant  Kate  McKenzie.  Upon  replication  being 
filed  the  cause  was  referred  to  the  master  to  take  and  report 
proof  and  his  conclusions.  The  only  evidence  before  the 
master  consisted  of  the  notes  of  Louisa  T.  McKenzie  and  the  ' 

mortgage,  together  with  the  testimony  of  attorneys  as  to  what  ' 

wonid  be  a  reasonable  fee  in  the  case,  and  this  was  the  only  ' 

evidence  on  the  part  of  complainant,  upon  the  final  hearing 
before  the  court.  A  decree  was  entered  finding  that  there 
was  then  due  from  the  defendants  J.  A.  McKenzie  and  Kate 
McKenzie,  to  the  complainant  the  sum  of  $1,69^.83  for  princi- 
pal and  interest  of  said  notes,  and  also  $60  solicitor's  fee,  and 
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said  defendants  J.  A.  McKenzie  and  Kate  McKenzie  were  de- 
creed to  pay  to  the  complainant  the  aggregate  of  said  sums 
with  interest  and  costs  within  thirty  days,  and  in  default  of 
such  payment  the  mortgaged  premises  were  ordered  to  be  sold. 
Louisa  T.  McKenzie,  if  living,  would  have  been  a  necessary 
(larty  to  the  suit,  and  the  averment  of  her  death  and  the  heir- 
ship of  the  defendant  Kate  McKenzie  was  material,  and  not 
being  admitted  by  the  answer,  should  have  been  proven  to 
show  that  the  necessary  parties  were  before  the  court.  Tlio 
notes  were  signed  by  Louisa  T.  McKenzie  alone,  and  there 
was  neither  averment  nor  proof  that  the  defendants  Kate  Mc- 
Kenzie or  J.  A.  McKenzie  had,  in  any  manner,  become  liable 
for  their  payment.  Sncll  v.  Shmley,  58^11.  31;  Bourkeet  al. 
V.  Coulton,  4  111.  App.  257.  The  personal  finding  and  decree 
against  them  was  eri'oneous. 

For  the  error  in  making  the  decree  personal  against  appel- 
lants, the  decree  is  reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 


City  of  Spring  Valley 

V. 

C.  Henning. 

Dratn  Shops — Ordinance — License — Agency — Instructions, 

1.  The  provisions  and  not  the  title  of  a  given  ordinance  must  be  looked 
to  in  order  to  see  to  what  class  of  persons  it  applies. 

2.  There  is  no  such  thing  as  an  ngency  in  crime.  The  emplo3*er  is  as 
guilty  as  the  agenti  and  is  an  accomplice  before  the  fact,  and  under  the  law, 
a  principal  as  to  what  be  does  by  his  agent.. 

3.  In  an  action  brought  to  recover  for  an  alleged  violation  of  a  municipal 
ordinance  against  selling  liquors  without  a  license,  the  defense  being  that 
the  liquor  sold,  was  sold  and  delivered  in  a  neighboring  city,  this  court 
holds,  in  view  of  the  evidence  and  the  flriving  of  certain  erroneous  instruc- 
tions, that  the  judgment  for  the  defendant  can  not  stand. 

[Opinion  filed  December  7,  1891.] 
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Appeal  from  the  Circuit  Courtof  Bnreaa  County;  the  Hon, 
Charles  Bi^ncuabd,  Judge,  presiding. 

Messrs.  Eckels  &  Ktle  and  A.  R.  Grkenwoob,  for  appel- 
lant 

Messrs.  Gibbons  &  Gibbons  and  J.  L.  Murput,  for  appellee. 

Lacey,  p.  J-  This  suit  was  commenced  November  11, 
1889,  before  a  police  magistrate  in  the  city  of  Spring  Valley  to 
recover  for  an  alleged  violation  of  an  ordinance  of  the  appellant 
against  selling  spirituous,  malt,  vinous,  mixed  or  fermented 
liquors  in  quantities  of  one  gallon  or  more,  at  any  time,  within 
the  limits  of  the  city,  without  first  liaving  obtained  a  license 
for  that  purpose,  under  a  penalty  of  not  less  than  $25  nor 
more  than  $100  for  each  offense.  The  ordinance  was  entitled, 
"An  ordinance  in  relation  to  wholesale  liquor  dealers,"  and 
was  passed  and  approved  June  7,  1889,  and  published  in  a 
newspaper  printed  in  said  city  on  the  15th  day  of  June, 
1889.  The  cause  was  tried  by  tlie  police  magistrate  resulting 
in  a  fine  of  $100  against  the  appellee,  who  appealed  the  case 
to  the  Circuit  Court,  where  a  trial  was  had  resulting  in  a  ver- 
dict in  favor  of  appellee,  and  the  case  is  appealed  to  this 
court. 

The  evidence  is  not  voluminous  or  contradictory.  It  is  con- 
ceded that  no  license  was  ever  secured  by  the  appellee,  but 
it  is  contended  that  appellee  sold  no  malt  liquor  within  the  cor- 
porate limits  of  the  appellant  city,  but  what  beer  was  sold  was 
sold  in  the  city  of  Mendota,  111.,  and  there  delivered.  The  or- 
dinance was  introduced  in  evidence  and  proof  of  sales  claimed 
to  be  in  violation  of  the  statute.  It  appears  from  the  evidence 
that  appellee  resides  in  the  city  of  Mendota;  that  he  has  been 
manufacturing  beer  since  1866,  and  sells  his  own  beer,  and 
owns  in  Spring  Valley  a  hotel,  ice  house,  barn  and  store.  Tlie 
ice  house  is  for  selling  ice  and  keeping  beer  for  delivery. 
When  people  want  beer  they  communicate  with  the  Mendota 
office.  Then  appellee  makes  his  bargains  and  ships  the  beer. 
He  stores  his  beer  in  Spring  Valley.     Makes  sales  at  the  office 
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from  letters  and  instructs  his  agents  to  make  bargains.  The 
appellee  kept  a  man  and  team  to  deliver  beer  to  his  customers. 
He  had  several  agents  there,  Kelley  and  others.  The  above 
appears  from  appellee's  own  testimony  and  has  reference  to  his 
manner  and  system  of  selling  his  product  in  the  city  of  Spring 
Valley.  It  appears  also  from  the  evidence  introduced  on  the 
part  of  the  appellant,  to  wit,  from  the  testimony  of  John 
Budnik,  wlio  kept  a  saloon  in  Spring  Valley  in  1889,  that  lie 
bought  of  "  Tom,"  the  agent  of  appellee,  in  Spring  Valley,  beer, 
which  is  a  malt  liquor,  in  July,  1889,  three  quarter  barrels;  in 
August,  1889,  fifty-three  quarter  barrels  and  six  "eighths"  of 
barrels  of  beer,  and  in  September,  1889,  forty-five  quarter 
barrels  and  six  "eighths"  of  beer.  This  was  all  in  Spring 
Valley,  Bureau  County,  111.  The  mode  of  doing  business 
was,  that  appellee  keeps  an  ice  house,  a  team,  and  has  an  agent 
in  Spring  Valley.  When  the  agent  came  around  in  the  morn- 
ing the  saloon  keeper,  Budnik,  told  him  how  much  he  wanted 
and  the  agent  delivered  it.  Sometimes  Budnik  paid  appel- 
lee, sometimes  his  son,  sometimes  Kelley,  another  agent. 
Staunton,  another  saloon  keeper,  bought  beer  from  appellee 
during  the  months  of  July,  August,  September  and  October, 
1889,  in  quantities  prohibited  by  the  ordinance,  of  the  agents 
of  appellee,  under  a  similar  system  as  did  Budnik,  and  it  was 
delivered.  The  orders  were  taken  by  the  agent  and  deliv- 
ered by  him  to  Staunton  in  Spring  Valley.  None  of  this 
evidence  was  contradicted  and  seems  to  have  made  out  a  clear 
case  for  recovery. 

The  contracts  or  orders  for  sale  were  made  in  the  corpo- 
rate limits  of  appellant,  and  the  beer  delivered  there  by  appel- 
lee through  his  agents.  No  beer  was  delivered  in  Mendota, 
or  pretended  to  be,  nor  sale  took  place  there,  though  it  m^y 
have  been  some  of  the  negotiations  for  the  sale  took  place 
there,  but  the  sale  and  delivery  was  finally  consummated  in 
Spring  Valley.  If  the  beer  had  been  put  up  in  packages  and 
shipped  to  the  saloon  keepers  in  S]^ing  Valley,  the  delivery 
would  be  held  to  have  taken  place  in  Mendota,  or  if  the  beer 
had  been  delivered  to  the  agents  of  tlie  saloon  keeper  outside 
the  city  limits  of  Spring  Valley,  the  sale  would  not  take  p^ace. 

Vol.  XLII  II 
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in  Spring  Valley.  But  here,  the  beer  was  not  only  delivered 
in  Spring  Valley,  bnt  it  was  kept  tbere  by  appellee  in  store 
and  for  &ale.  There  is  no  claim  that  any  one  owned  the  beer 
while  in  store  in  appellee's  ice  house  in  Spring  Valley,  save 
the  ap]>ellee  himself.  What  pretense  can  there  be  that  the 
beer  was  sold  in  any  other  place  than  in  Spring  Valley  ?  The 
fact  of  storage,  however,  is  not  controlling.  If  appellee  had 
sent  wagons  from  Mendota  loaded  with  beer  and  sold  and 
delivered  it  in  Spring  Valley  to  saloon  keepers  or  other  par- 
ties there,  it  would  have  been  a  violation  of  the  ordinance. 
What  one  does  by  his  agents,  he  does  by  himself.  There  is 
no  such  thing  as  an  agency  in  crime.  The  employer  is  as 
guilty  as  the  agent,  and  is  an  accomplice  before  the  fact,  and 
under  the  law,  a  principal.  It  matters  little  what  the  instruc- 
tions were.  There  should  have  been  a  recovery  by  the  appel- 
lant under  the  undisputed  evidence  in  the  case.  Instructions 
given  by  the  court  for  appellee,  number  five  and  number  six, 
were  erroneous.  The  fifth  instruction  tplls  the  jury  that  '*  if 
the  sale  was  made  in  the  city  of  Mendota  and  the  beer  after- 
ward delivered  by  an  employe  of  defendant,  and  the  money 
collected  therefor  within  the  city  of  Spring  Valley,  then  the 
delivery  of  the  beer  and  collecting  the  money  as  aforesaid 
would  not  be  a  violation  of  the  ordinance."  In  tlie  first  place, 
there  was  no  evidence  on  which  to  base  this  instruction. 
There  was  no  evidence  of  any  sale  in  Mendota.  The  beer  was 
stored  in  Spring  Valley  and  was  the  property  of  appellee, 
without  dispute,  until  it  was  sold  and  delivered  to  the  saloon 
keepers  on  their  orders  in  Spring  Valley.  The  delivery  of 
goods  is  ordinarily  an  essential  element  of  sale.  Sometimes 
it  is  true  a  sale  may  take  place  as  between  the  parties  to  it,  and 
the  title  pass,  if  such  was  the  intention,  without  delivery.  This 
seldom  occurs,  and  a  delivery  is  generally  regarded  in  law  as 
the  completion  of  the  sale.  In  this  case  the  title  to  the  beer, 
according  to  the  evidence,  did  not  pass  until  the  final  order 
for  the  beer  and  deliveiT.  The  sixth  instruction  holds,  and  so 
informs  the  jury,  that  if  the  contracts  were  made  prior  to  the 
passage  of  tlie  ordinance  for  the  beer,  then  the  delivery  after- 
ward would  not  be  a  violation  of  the  ordinance.    Tliia  was 
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also  erroneous.  In  the  first  place,  there  is  no  evidence  of  any 
contract  before  June,  1889,  and  then  a  contract  is  not  a  sale, 
it  is  a  bargain  for  a  sale — a  contract  to  sell.  The  ordinance 
did  not  prevent  the  carrying  out  the  contract,  if  one  had  been 
made,  for  the  beer  conld  have  been  delivered  inside  the  city, 
provided  appellee  had  taken  out  the  license  required.  All  of 
tJie  seventh,  appellee's  instruction,  except  the  closing  three 
lines,  where  it  tells  the  jury  it  could  not  find  defendant  guilty 
if  he  did  not  sell  beer  in  Spring  Yalley  between  the  dates  of 
time  the  ordinance  was  in  force  and  the  commencement  of  the 
suit,  is  immaterial  and  misleading.  There  was  no  error  in 
refusing  the  third  and  fifth  of  appellant's  instructions.  The 
third  mentions  no  quantity  of  beer.  A  sale,  to  make  it  illegal, 
must  be  of  a  quantity  prohibited  by  the  ordinance;  so  the 
instruction  was  not  accurate.  As  to  the  fifth  refused  instruc- 
tion, we  think  it  was  properly  refused  for  the  reason  there 
was  no  evidence  of  any  purpose  of  evading  the  law.  The  only 
question  legitimately  before  the  jury  was  as  to  whether  there 
had  been  illegal  sales  by  appellee  of  malt  liquor  in  the  city  of 
Spring  Valley  within  the  prohibition  of  the  ordinance.  The 
other  points  made  by  appellee's  counsel  against  the  validity  of 
the  ordinance  and  the  power  of  the  corporation  to  pass  it,  we 
do  not  think  well  taken,  and  hold  the  ordinance  valid.  The 
title  of  the  ordinance,  we  think,  can  make  no  difference.  We 
must  look  to  the  provisions  of  tlie  ordinance  to  see  what  class 
of  persons  it  touches,  and  not  the  title.  The  constitution 
requires  no  title  in  the  case  of  an  ordinance  of  a  municipal 
corporation;  The  $3,000  bond  required  of  those  who  should 
take  out  a  license,  was  intended  to  be  a  statutory  bond,  and 
one  given  according  to  the  provisions  of  the  statute  would 
have  been  suflScient.  No  bond  was  ever  tendered  by  appellee, 
nor  was  any  attempt  made  to  take  out  a  license.  The  corporation 
of  appellant  undoubtedly  had  the  power  to  fix  the  amount  of  the 
license  fee.  If  that  section  of  the  ordinance  was  void  because 
there  was  no  payee  required  by  its  terms,  the  other  parts  of 
the  ordinance  would  stand  without  it,  and  all  appellee  would 
have  been  required  to  do  to  procure  a  license,  would  have 
been  to  have  paid  in  the  fee  required  by  Sec.  2,  and  to  have 
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applied  to  the  clerk  and  presented  the  treasurer's  receipt  for 
the  license  money  as  required  by  Sec.  3. 

For  the  above  reasons  the  judgn^ent  of  the  court  below  is 
reversed  and  the  cause  remanded. 

lievcrsed  and  remanded. 


_  Phoenix  Insurance  Company 

42    IM, 

62   agsj  V. 

Mary  M.  Maxson. 

Fire  Insurance — Policy — Conditions — Breach —  Vacancy — Waiver. 

1,  The  knowledge  of  a  husband  of  the  conditions  in  a  policy  of  fire  infsur- 
ance  in  his  possession,  the  same  covering  his  wife^s  property,  is  the  knowl- 
edge of  the  wife,  he  acting  as  her  agenL 

2.  Where  a  policy  already  issued  and  delivered  contains  a  x:ondition 
which,  by  the  terms  of  the  instrument,  can  be  waived  only  in  writing  and 
by  a  certain  officer  named,  an  attempted  parol  waiver  by  another  does  not 
bind  the  company.  Nor  is  it  competent  to  show  that  by  a  contemporaneous 
verbal  arrangement  made  by  a  special  agent  of  the  company,  another  dif- 
ferent  and  contradictory  agreement  was  made  which  modified  or  altered  the 
condition  contained  in  the  policy.  Evidence  of  a  contract  can  not  exist 
partly  in  writing  and  partly  in  parol. 

8.  If,  when  a  policy  is  issued,  given  property  is  vacant,  and  the  insurance 
agent  states  to  assured,  who  has  no  knowledge  or  opportunity  to  know  the 
limitation  of  the  agent's  authority,  a  vacancy  would  not  affect  the  liability  of 
the  company,  the  policy  is  treated  as  having  been  issued  with  the  vacancy 
clause  stricken  out,  but  not  so  where  the  statement  is  made  after  the  issu- 
ance of  the  policy. 

4.  Such  company  may  not  deny  liability  because  of  misrepresentation  of 
title,  where  the  condition  thereof  is  known  by  both  the  soliciting  and  special 
agents  of  the  company  at  the  time  of  writing  the  policy. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circnit  Court  of  Whiteside  CJounty;   the 
Hon.  John  D.  Cbabtrek,  Judge,  presiding. 
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Tliis  was  an  action  to  recover  on  a  policy  of  insurance  for 
loss  by  fire  of  a  dwelling  house. 

It  appears  that  on  the  24:th  of  July,  1886,  Louis  Weisen- 
berger,.beiRg  seized  in  fee  of  the  land  on  which  the  house 
burned  was  situated,  conveyed  the  same  to  one  Gottlieb  Most, 
his  wife,  Catherine,  joining  in  the  deed.  Most  subsequently 
conveyed  to  Catherine  for  the  use  of  two  minor  children  of 
herself  and  husband,  Ludwig  and  John  Weisenberger.  On 
the  13th  of  June,  1887,  the  policy  sued  on  was  executed  to 
the  two  minor  children  mentioned  through  the  instrumentality 
of  their  father  and  the  local  agent  of  the  insurance  company, 
William  Manahan. 

Durino;  all  this  time  Louis  Weisenbor^jer  and  his  wife  with 
their  children  occupied  the  dwelling  house.  This  occupancy 
continued  until  the  31st  of  October,  1888,  when  they  moved 
out,  leaving  the  house  vacant  and  unoccupied.  It  also  appears 
that  on  the  17th  of  September,  1888,  Louis  and  Catherine 
Weisenberger  sold  and  conveyed  the  premises  to  appellee, 
Mary  A.  Maxson.  The  policy  at  that  time  had  between  three 
and  four  years  to  run,  and  appellee  paid  the  sum  of  $25  for 
an  assignment  of  it  after  consent  therefor  was  duly  indorsed 
thereon  by  the  general  agent  of  the  company,  at  Chicago,  in 
accordance  with  the  condition  of  the  policy. 

On  the  evening  of  November  1,  1888,  while  the  house 
was  vacant  and  unoccupied  it  took  fire  and  was  destroyed. 
The  company  refusing  to  pay  the  loss  a  suit  followed,  result- 
ing in  a  verdict  and  judgment  in  favor  of  appellee  for  $700. 

Messrs.  Bennett  &  Green  and  J.  E.  McPherran,  for 
appellant. 

The  appellant  had  no  notice  of  the  alleged  statements  or 
acts  of  its  district  agent.  The  rule  is  that  notice  to  a  corpora- 
tion must  be  to  an  officer  or  agent,  charged  under  the  law  or 
by  virtue  of  his  office  or  agency,  with  respect  to  the  matter 
about  which  notice  is  to  be  given.  Talk  with  the  district 
agent  was  not  notice  to  appellant,  touching  the  question  of 
vacancy  of  the  house;  the  policy  showed  Maxson  that  he  was 
not  the  officer  or  agent  who  had  power  to  deal  with  that 
question.     It  is  quite  immaterial,  under  the  law,  whether  or 
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not  a  conversation  took  place  between  Maxson  and  the  district 
agent 

"  A  local  agent  of  a  fire  insurance  company  has  no  power, 
after  the  issuing  of  a  policy,  to  waive  a  condition  therein 
where  the  policy  provides  that  such  waiver  shall  be  indorsed 
in  writing  on  the  policy  by  the  general  agent  of  the  company. 
Any  waiver  of  the  conditions  by  a  local  agent,  in  such  a  case, 
shall  be  deemed  null  and  void." 

Again :  "  A  local  agent  may  bind  the  company  before  the 
issuing  of  the  policy,  but  after  the  issuing  of  the  policy  the 
contract  is  concluded  and  the  power  of  the  local  agent  over  it 
ceases.  A  waiver  of  the  conditions  can  only  be  made  by  one 
having  sufficient  authority  to  make  it,  and  such  authority  must 
be  shown.  Such  has  been  the  ruling  of  the  courts."  JBarre  v. 
Council  Bluffs  Ins.  Co.,  41  N.  W.  Rep.  373;  Russel  v.  Cedar 
Kapids  Ins.  Co.,  42  N.  W.  Rep.  655;  Krudson  v.  Ileckla  Fire 
Ins.  Co.,  43  N.  W.  Rep.  954. 

In  this  case,  appellee  did  not  show  that  the  district  agent 
had  any  authority  to  make  the  waiver  of  the  conditions  of 
the  policy,  nor  that  appellant  had  notice  of  any  attempt,  on 
his  part,  to  exercise  such  authority.  Moreover,  the  district 
agent  disavowed  his  authority  to  act  in  that  regard  and  denied 
that  he  attempted  to  do  so. 

If  there  had  been  evidence  or  proof  that  the  appellant,  by 
custom  or  otherwise,  had  departed  from  or  sanctioned  a 
departure  from  the  rule  requiring  the  waiver  of  the  vacancy 
clause  in  its  policies  to  be  reduced  to  writing  and  signed  by 
the  general  agent,  a  different  question  would  arise.  But  the 
record  is  silent  as  to  any  such  custom  or  course  of  business. 
Cleavinger  v.  Mutual  Life  Ins.  Co.,  3  N.  W.  Rep.  313. 

The  doctrine  of  equitable  estoppel  is  based  upon  a  fraudu- 
lent purpose  and  a  fraudulent  result.  If  the  element  of  fraud 
is  wanting,  there  is  no  estoppel.  There  must  be  deception 
practiced  by  the  party  sought  to  be  charged,  and  a  change  of 
conduct  in  consequence  thereof,  to  estop  such  a  party  from 
showing  the  truth.  Davidson  v.  Young,  38  111.  146;  Lambert 
et  al.  V.  Borden,  16  111.  App.  431. 

The  court  held  that  a  written  consent  was  not  necessary, 
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nor  was  it  necessary  that  the  waiver  should  be  made  by  the 
general  agent,  as  provided  by  the  policy;  but  that  the  district 
agent  was  duly  authorized  to  make  the  waiver  as  to  vacancy 
by  parol,  and  accordingly  the  fact  was  submitted.  Now,  if  it 
had  appeared  in  evidence  that  the  district  agent  had  theijefoie 
pursued  such  a  course  of  dealing  as  to  induce  the  appellant 
and  others,  known  to  her,  to  believe  that  he  had  authority  and 
power  to  make  such  a  waiver,  then  there  might  be  some  rea- 
son for  holding  that  appellant  would  be  estopped  from  deny- 
ing the  alleged  waiver.  Chicago  Life  Ins.  Co.  v.  Warren,  80 
111.411. 

In  the  case  at  bar,  the  district  agent's  duties  were  limited  to 
soliciting  insurance  and  appointing  agents.  He  distinctly 
states  that  he  had  no  power  or  authority  to  modify  or  vary 
the  terms  of  a  policy  after  the  delivery  of  the  same  to  the 
insured.  No  usage  of  a  com{)any,  nor  even  the  express  agree- 
ment of  its  agents  ancj  the  assured,  whether  made  previous  to 
or  at  the  time  of  the  execution  of  a  policy,  can  be  admitted  to 
explain,  modify  or  conti-ol  the  written  contract.  The  assignee 
of  a  policy  takes  the  contract  subject  to  like  limitations.  111. 
Mutual  Fire  Insurance  Co.  v.  O'Neile,  13  111.  89. 

The  local  soliciting  agent  of  an  insurance  company  can  not, 
without  express  authority,  waive  a  forfeiture  for  breach  of  con- 
dition of  policy.     Queen  Ins.  Co.  v.  Young,  5  S.  E.  Rep.  116. 

Where  the  act  of  the  agent  is  in  excess  of  his  real  author- 
ity, the  burden  is  on  the  insured  to  show  that  it  was  within 
the  apparent  scope  of  his  authority.  Authority  is  not  to  be 
assumed  from  the  mefe  declarations  of  the  agent,  nor  can  the 
agency  be  proved  by  the  mere  declarations  of  the  agent,  where 
the  fact  of  the  agent  having  the  power  to  act,  is  put  in  issue. 
Miller  v.  Ins.  Co.,  27  Iowa,  203;  Bush  v.  Ins.  Co.,  63  N.  Y. 
531;  Ewell's  Evans  on  Agency,  106. 

The  fact  that  A  is  authorized  bv  a  foreiern  insurance  com- 
pany  to  solicit  insurance,  to  issue  and  deliver  policies,  receive 
premiums  and  deliver  receipts  for  the  company,  does  not,  as  a 
matter  of  law,  constitute  him  a  general  agent  to  waive  the 
conditions  of  the  policy  as  to  payment  of  preminme.  Merse- 
reau  v.  Phoenix  Mut.  Life  Ins.  Co.,  QQ   N.  Y.  274;  Western 
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Mass.  Ins.  Co.  v.  Riker,  10  Mich.  279;  Gerrisli  v.  Maher,  70 
111.  47(»;  Hartford  Fire  Ins.  Co.  v.  Smith,  3  Col.  422;  Bryant 
V.  Moor,  26  Mo.  84. 

Mr.  H.  C.  Ward,  for  appellee. 

An  insurance  agent  havinjs:  power  to  receive  premiums 
will  be  presumed  to  have  authority  to  give  permission  to  the 
holder  of  a  policy  to  remove  the  property  insured  to  another 
locality.  It  is  sufficient  that  the  party  acting  as  agent  was 
the  authorized  agent  of  the  company.  N.  R  F.  &  M.  Ins.  Co. 
V.  Schettler,  38  111.  166. 

Eight  here  it  will  be  well  to  notice  the  fact  that  appellant 
contends  that  the  district  agent  has  no  authority  to  waive 
any  conditions  in  the  policy;  but  where  does  the  proof  appear 
in  the  record?  Appellant  undertook  to  show  by  the  agent 
himself  that  he  was  not  vested  with  this  authority.  His  only 
means  of  proving  this  was  to  show  what  authority  he  did 
have  as  district  agent.  This  was  undertaken,  but  signally 
failed,  as  it  was  shown  that  whatever  authoritv  was  conferred 
was  specified  and  evidenced  in  writing,  and  under  objection, 
was  properly  excluded.  Nor  was  it  shown  that  appellee  had 
any  knowledge  of  the  scope  of  the  agent's  authority,  and  had 
the  right  to  presume  and  act  upon  the  presumption  that  the 
authorized  agent  of  tlie  company,  in  all  his  doings  and  say- 
ings, acted  within  the  scope  of  his  agency.  K"o  other  rule 
could  be  tolerated  in  a  court  of  justice,  ^tna  Ins.  Ca  v. 
Magiiire  et  al.,  51  111.  342. 

I  can  not  refrain  from  quoting  the  language  of  Judge 
Breese  in  the  above  case,  where  tlie  principle  stated  is  so  well 
reasoned  and  argued.  He  says :  '*  We  desire  it  to  be  under- 
stood, in  this  jurisdiction  at  least,  where  an  insurance  company 
has  appointed  an  agent,  known  and  recognized  as  such,  and  he 
by  his  acts,  known  and  acquiesced  in  by  them,  induces  the 
public  to  believe  he  is  vested  with  authority  necessary  to  do 
the  act,  and  nothing  to  the  contrary  is  sliown  or  pretended 
at  the  time  of  doing  the  act,  public  policy,  the  safety  of  the 
people,  demand  the  company  should  be  liable  for  such  acts  as 
appear  on  their  face  to  be  usual  and  proper  in  and  about  the 
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birsiness  in  which  the  a^cnt  is  ODgaged.  It  is  the  fault  of  the 
companies  in  Bending  agents  out  among  the  people,  gaining 
public  confidence  by  the  seiMning  acquiescence  of  their  con- 
stituents in  the  conduct  of  their  business.  When  a  loss  hap- 
pens they  should  not  bo  permitted  to  say,  in  any  case,  their 
agent  acted  beyond  the  scope  of  his  authority,  unless  it  shall 
be  made  to  appear  the  assured  was  informed  of  and  knew 
the  precise  extent  of  the  authority  conferred.  Any  other 
principle,  in  its  operation,  would  be  turning  loose  upon  an 
UDsnspecting,  honest  and  confiding  people  a  horde  of  plunder- 
ers against  which  no  ordinary  vigilance  could  guard." 

But,  appellant  will  reply,  the  policy  itself  negatives  any  such 
authority  on  the  part  of  the  agent.  Precisely.  Let  our  courts 
answer. 

*'  The  notion  that  a  corporation  can  only  act  under  their 
corporate  seal,  and  by  tlieir  president  and  secretary,  has  become 
obsolete.  Unless  they^  may  be  bound  by  the  acts  and  admis- 
sions of  their  oflicers  and  agents  acting  in  the  ordinary  affairs 
of  the  corporation,  so  far  as  relates  to  the  business  usually 
transacted  by  such  ofKcei  s  and  agents,  they  would  enjoy  an 
immunity  incompatible  with  the  right  of  individuals  and 
destructive  of  the  objects  of  their  creation."  C,  B.  &  Q.  Ry. 
Co.  V.  Coleman,  18  111.  209;  N.  E.  F.  &  M.  Ins.  Co.  v.  Schettler, 
38  111.  166. 

IIabkeh,  J.  In  seeking  a  reversal  of  the  judgment  in  this 
case,  counsel  for  appellant  present  several  points  of  conten- 
tion. 

We  do  not  care  to  consider  at  length  in  this  opinion  more 
than  one  of  them,  and  that  is  the  one  relating  to  the  occu- 
pancy of  the  house  at  the  time  of  the  fire. 

The  condition  of  the  title  to  the  property  was  fully  known 
both  by  the  soliciting  agent  and  the  district  agent  at  the  time 
the  policy  was  issued,  and  at  the  time  it  was  assigned  to  Mary 
Ma.x8on.  While  the  policy  runs  to  the  minor  children,  Lud  wig 
and  John,  it  was  in  fact  issued  to  John  Weisenberger,  whose 
money  paid  for  it.  Manahan  so  understood  it.  He  wrote 
the  application.     Miller,  the  district  agent,  so  understood  it. 
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Tlie  company  was  not  in  a  position  to  deny  liability  because  of 
misrepresentation  of  title,  or  Ix^cause  the  policy  did  not  run  to 
John  Weisenberger.  Had  not  the  building  been  vacated  at 
the  time  of  the  iire  we  should  not  hesitate  to  affirm  the  judg- 
ment 

It  was  provided  by  the  policy  that  if  the  building  insured 
should  become  vacant  or  unoccupied,  the  policy  would  be  null 
and  void,  and  that  the  only  person  authorized  to  waive  that 
conditio^  was  the  company's  general  agent  at  Chicago,  and 
that  in  writing. 

To  avoid  the  effect  of  that  condition,  it  was  shown  by 
testimony  introduced  by  appellee  that  David  L.  MiHer,  the 
district  agent,  residing  at  Sterling,  where  the  property  was  sit- 
uated, when  spoken  to  by  the  husband  of  appellee  as  to  allow- 
ing the  house  to  stand  vacant,  said  that  a  vacancy  of  a  period 
of  not  longer  than  thirty  days  would  not  avoid  the  policy. 
Miller,  when  introduced  as  a  witness,  denied  making  any  such 
statement.  In  our  view  of  the  case  it  is  not  ncccs'sary  to 
express  any  opinion  as  to  whether  he  did  or  not.  Miller  had 
no  authority  to  waive  the  condition.  An  authority  could  not 
be  presumed  because  appellee  had  been  advised  by  the  terms 
of  the  policy  of  the  only  person  authorized  to  waive  it  and 
the  manner  of  waiving  it.  Her  husband,  who  seems  to  have 
managed  the  entire  business  for  her,  had  possession  of  the 
policy  and  opportunity  to  understand  its  contents  before  the 
making  of  the  alleged  statement  by  Miller.  He  knew  the 
contents  of  the  instrument  before  he  saw  Miller;  he  knew  the 
terms  of  the  contract  and  the  limit  of  the  agent's  (Miller's) 
authority.  This  knowledge  was  the  knowledge  of  his  wife. 
The  question  of  implied  authority  on  the  part  of  Miller  is 
not  in  the  case. 

Where  a  policy,  already  issued  and  delivered,  contains  a  con- 
dition which,  by  the  terms  of  the  instrument,  can  be  waived 
only  in  writing,  and  by  a  certain  officer  named,  an  attempted 
parol  waiver  by  another  does  not  bind  the  insurance  company. 
Nor  is  it  conijietent  to  show  that  by  a  contemporaneous  verbal 
arrangement  made  by  a  special  agent  of  the  company,  another 
diflEerent  and  contradictory  agreement  was  made  which  modi- 
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fied  or  altered  the  condition  contained  in  the  policy.  Evidence 
of  a  contract  can  not  exist  partly  in  writing  and  partly  in 
I^arol.  Smith  v.  Price,  39  111.  30;  Purinton  v.  JJ.  I.  E.  R.  Co., 
46  111.  297 ;  Hartford  Fire  Ins.  Co.  v.  Walsh,  64  III.  168; 
Hartford  Fire  Ins.  Co.  v.  Webster,  69  111.  392. 

It  is  claimed,  however,  by  counsel  for  appellee,  that  the 
statement  made  by  Miller  was  not  in  the  nature  of  a  contem- 
poraneous verbal  agreement,  but  an  agreement  made  prior  to 
the  making  of  the  contract  of  insurance  between  appellee  and 
the  company,  and  falls  within  that  class  of  cases  where  an 
agent,  impliedly  authorized,  prior  to  the  time  the  policy  is 
delivered,  makes  such  modification  of  the  written  contract  as 
to  furnish  an  opportunity  on  the  part  of  the  court  to  treat  the 
contract  as  if  certain  provisions  were  stricken  out.  The  reason 
for  the  seeming  departure  from  that  well  settled  rule  of  law 
that  all  anterior  verbal  agreements  are  merged  in  the  written 
contract,  as  explained  in  several  of  the  cases  falling  within 
that  class,  is  found  ia  the  fact  that  the  assured  had  no  knowl- 
edge of  either  the  contents  of  the  policy  or  the  authority  of 
the  agent,  and  therefore  had  a  right  to  rely  upon  all  that  was 
said  by  the  agent.  Such  reason  does  not  support  the  conten- 
tion of  appellee  in  this  case.  Before  the  making  of  the 
alleged  statemenrt  by  Miller,  she  had  knowledge  of  the  con- 
tents of  the  policy  and  the  limitation  of  authority  to  waive  the 
vacancy  condition,  or  at  least  ample  opportunity  to  possess 
herself  of  such  knowledge.  It  is  immaterial,  then,  whether 
the  statement  made  by  Miller  was  made  during  the  time  the 
parties  were  making  the  contract  of  insurance,  or  prior  to  that 
time. 

There  is  a  clear  distinction  between  a  case  of  verbal  modifi- 
cation  of  a  written  condition  contained  in  a  policy  of  insurance 
with  reference  to  a  condition  of  things  which  exist  at  the  time, 
and  a  case  of  such  modification  with  reference  to  the  future 
conduct  of  the  parties.  If,  when  the  policy  is  issued,  the  prop- 
erty is  vacant,  and  the  agent  states  to  the  assured,  who  has  no 
knowledge  of  nor  opportunity  to  know  the  limitation  of  the 
agent's  authorit}',  that  the  vacancy  will  not  affect  the  liability, 
the  policy  is  treated  as  having  been  issued  with  the  vacancy 
clause  stricken  out. 
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But  if,  when  the  policy  issued,  the  property  is  occupied, 
and  the  agent  states  oi-ally  that  as  to  fntnre  occnpancy  the 
vacancy  condition  need  not  be  complied  with,  tlie  statement 
is  not  binding  and  can  not  be  relied  upon,  because  the  assured 
is  notified  by  the  language  of  the  policy,  that  vacancy  with- 
out permission  will  avoid  the  policy,  and  has  the  opportunity 
of  protecting  himseWf  if  be  desires  to  have  the  property 
vacated. 

In  this  case  not  only  was  the  modification  contended  for 
with  reference  to  the  future  conduct  of  the  assured,  other  and 
different  from  the  then  existing  state  of  affairs,  but  was  made 
by  an  agent  whom  the  assured  had  been  notified  had  not 
authority  to  make  such  modification.  Where  the  assured  is 
notified  of  flic  limitation  of  the  authority  of  the  agent,  the 
former  can  not  rely  upon  the  statements  of  the  latter  in 
excess  of  his  authority.  Wood  on  Insurance  (2d  edition), 
841,  844,  845;  May  on  Insurance  (3d  edition).  Sees.  126,  127; 
Guernsey  v.  Ins.  Co.,  17  Minn.  Ill;  Boutoii  v.  Ins.  Co.,  25 
Conn.  542;  Ins.  Co.  v.  Moury,  6  Otto,  544. 

We  do  not  care  to  express  any  opinion  as  to  the  contention 
of  appellee  that  there  was  no  such  vacancy  as  is  contemplated 
by  the  policy.  An  examination  of  the  evidence  and  instruc- 
tions show  that  tlie  case  was  tried  upon  the  theory  that  the 
vacancy  condition  had  been  waived. 

It  was  error  in  the  court  to  allow  the  testimony  of  the 
alleged  waiver  by  Miller  to  go  to  the  jury,  and  error  to  give 
instructions  upon  the  subject  of  waiver.^  For  those  errors 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded*  . 


Berry   Lucas 

V. 

Archie  Wallace. 


Sa  les —  Attcfion — Contract — IjOttery, 

1.    An  agreement  in  advance  of  a  sale  of  stock  to  present  a  cow  to  the 
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best  bidder,  does  not  constitute  a  given  transaction  a  lottery  and  against 
public  policy. 

2.  As  soon  as  property  is  knocked  down  to  the  bidder  at  an  auction, 
the  title  passes  to  him  subject  to  a  lien  thereon  in  fuvor  of  the  seller  for  the 
amount  of  the  bid. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
Abthub  a.  Smith,  Judge,  presiding. 

Messrs.  G.  W.  Thompson  and  C.  E.  Cleveland,  for  appel- 
lant. 


Mr.  F.  F.  Cooke,  for  appellee. 

Lacey,  P.  J.  This  was  a  suit  brought  by  appellee  against 
appellant  to  recover  the  value  of  a  cow  which  appellant  had 
agreed  to  give  to  appellee  for  the  consideration  hereafter 
mentioned.  The  suit  was  instituted  before  a  police  magis- 
trate and  afterward  appealed  to  the  Circuit  Court,  where  the 
appellee  recovered  for  the  value. of  the  cow,  found  by  the 
jury  to  be  $30. 

The  appellant  advertised  for  a  public  sale  of  full  bred  and 
high  grade  Polled  Angus  cattle  and  other  stock,  to  take  place 
on  his  farm  one  mile  west  of  Abingdon,  Knox  County,  111. 
In  the  advertisement  the  appellant  says:  "  In  order  to  make 
things  more  interesting  I  propose  to  make  the  best  bidder  a 
present  of  a  pure  bred  and  recorded  short-horn  cow.  Come 
and  see  who  gets  the  present" 

Prior  to  the  opening  of  the  sale,  the  auctioneer  stated  that 
the  man  who  bought  the  most  stock  and  paid  for  it,  would  be 
regarded  as  the  highest  bidder.  At  the  sale  the  appellee 
purchased  the  greatest  amount  of  stock  in  value  and  paid  for 
it,  provided  a  certain  cow  which  he  bid  off  at  the  sale  for  $27, 
but  afterward  sold  to  Capps,  is  included.  The  facts  in  re- 
gard to  that  are  about  these :  As  appears  from  the  evidence, 
tlie  appellee  bid  off  the  cow  for  $27.  Mr.  Capps  came 
to  him  fifteen   or   twentv  minutes  after  the  sale  was  over 
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and  proposed  to  buy  the  cow  of  him,  and,  after  some  ne- 
gotiation about  the  price,  Capps  purchased  the  cow  for  $2 
over  and  above  the  price  that  she  was  bid  oflf  at  by  appel- 
lee, and  agi'eed  to  pay  the  §27  to  appellant  or  give  his  note 
to  him  in  place  of  appellee.  By  agreement  between  Capps 
and  appellee,  Capps  paid  appellant  for  the  cow  and  took  her 
away.  Now,  the  only  question  presented  in  this  case  is, 
whether,  under  these  circumstances,  the  appellee  bid  off  and  paid 
for  the  most  stock  at  tliis  sale.  It  may  bo  further  stated  that 
the  further  agreement  between  Capps  and  appellee  was  tliat 
the  former  should  not  claim  the  premium.  We  think  clearl}', 
under  this  state  of  facts,  the  appellee  bid  off  and  paid  for  the 
cow;  that  at  a  public  auction  as  soon  as  the  property  is' 
"  knocked  down  "  to  the  bidder,  the  title  of  tlio  property  passes 
to  the  bidder,  subject,  however,  to  a  lien  on  the  property  in 
favor  of  the  seller  for  the  amount  of  the  bid.  The  cow,  then, 
as  soon  as  she  was  "  knocked  down,"  became  the  property  of 
appellee.  Then  how  did  he  pay  for  her  i  lie  did  so  by  pro- 
curing Capps  to  pay  for  her,  for  which  he  compensated  Capps 
by  letting  him  have  the  cow  for  §27,  Capps  paying  him  $2  to 
boot.  It  would  make  no  difference  whether  Capps  paid  the 
cash  or  gave  his  note,  so  he  satisfied  appellant.  The  appellee, 
therefore,  settled  for  the  cow.  The  point  that  appellant's 
attorney  makes,  that  the  transaction  was  a  lottery  and  against 
public  policy,  we  do  not  think  well  taken.  It  was  a  fair  pre- 
mium offered  so  as  to  stimulate  bidders,  and  not  unfair  or 
against  public  policy. 

Judgment  of  the  court  below  is  therefore  aflSrmed. 

Judgment  affirmed. 


Ambrose  Betting  and  John  L.  Whitman 

V. 

Tarjoe  O.  Hobbett. 

Dram  Shops— Means  qf  Support— h^jury  to— Evidence— In strxtctiom 
Damages^ 
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1.  In  u  cose  where  the  factB  and  legal  questions  involved  are  few  and 
Hnipic,  care  Fbould  be  taken  that  the  instructions  are  not  unnecessarily 
numerous  and  prolix. 

2.  To  warrant  the  (riving  of  exemplary  damages  in  actions  brought  to 
recover  under  the  Dram  Shop  Act  for  loss  of  support,  the  proofs  must  show 
actual  damage  sustained,  and  aggravating  circumstances  attending  the  sale 
or  giving  of  the  liquors. 

8.  The  Felling  to  a  man  whom  the  seller  knew  to  be  in  the  habit  of  get- 
ting intoxicated,  and  the  continuing  to  sell  to  one  already  intoxicated,  so 
that  the  intoxication  was  increased  and  prolonged,  would,  in  either  instance, 
constitute  a  selling  under  aggravated  circumstances  within  the  meaning  of 
the  foregoing  rule. 

4.  This  court  holds  that  the  sales  to  the  person  in  question  were  made 
under  $uch  circumstances  as  to  warrant  the  awarding  of  exemplary  damages; 
that  the  verdict  for  $2,000  could  not  be  regarded  as  excessive  even  as  actual 
damages  to  the  plaintiff's  means  of  support,  and  declines  to  interfere  with 
the  judgment  in  her  behalf. 

[Opinion  ffled  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  La  Salle  CouDty;  the 
Hon.  DoKKANCE  DiBSLL,  Judge,  presiding. 

Mr.  John  McKeough,  for  appellants. 

Messrs.  Browne  &  Aters,  for  appellee. 

Harker,  J.  Tills  was  an  action  on  the  case  brought  by 
appellee  under  the  9th  section  of  the  Dram  Shop  Act  to  recover 
for  injury  in  her  means  of  support  in  consequence  of  the 
intoxication  and  death  of  her  husband  produced  by  liquor  sold 
to  him  by  appellants. 

There  was  a  trial  by  a  jury  which  resulted  in  a  verdict  and 
judgment  for  $2,000. 

The  evidence  in  tlie  record  shows  that  Olson  Hobbett,  the 
deceased  husband  of  appellee,  a  strong  and  healthy  man  of 
twenty-five  years,  early  in  the  afternoon  of  February  3,  1S90, 
in  company  with  several  companions,  began  drinking  at  the 
saloon  of  Betting  and  continued  to  drink  there  and  at  the 
saloon  of  Whitman,  until  he  became  very  much  intoxicated. 
The  saloons  of  Betting  and  Whitman  were  the  only  ones  in  the 
town  of  Leland,  and  it  was  clearly  proven  that  the  liquors  pro- 
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dncing  the  intoxication  of  the  deceased  were  furnished  him  by 
the  apfiellants  or  by  their  servants  with  their  knowledge. 
Tlie  drinking  continued  all  afternoon,  until  about  seven  o'clock, 
when  the  deceased,  in  a  very  drunken  condition,  started^ 
liome  in  company  with  three  of  liis  companions,  and  while 
passing  along  the  track  of  the  C,  B.  &  Q.  K.  R.  Co.  was  run 
over  and  killed  by  a  passing  freight  train. 

Under  the  evidence  in  tlio  case  no  other  conclusion  can  be 
readied  than  that  the  death  of  Olson  Hobbett  was  the  result  of 
the  intoxication  produced  by  liquors  sold  and  given  him  by 
appellants,  and  that  appellee  has  been  injured  thereby  in  her 
means  of  support.  The  pleadings  and  the  evidence  were  suffi- 
cient to  support  a  verdict  for  actual  damages  for  appellee. 
Nor  would  we  be  willing  to  eay  that  the  sum  of  $2,000  exceeds 
the  amount  of  lier  actual  damages.  Such  being  our  view  of 
the  case,  the  judgment  should  be  affirmed,  unless  the  giving  of 
appellee's  second  instruction  is  reversible  error.  That  instruc- 
tion is  as  follows: 

"2.  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
in  a  suit  brought  by  a  wife  or  widow  to  recover  for  an  injury 
to  her  means  of  support,  caused  by  the  intoxication  of  her 
husband,  produced  in  whole  or  in  part  by  intoxicating  liquor 
sold  or  given  to  him  by  the  defendant  or  defendants  (if  such 
facts  are  shown  by  the  evidence),  if  it  further  appears  from 
the  evidence  that  in  consequence  of  such  act  of  causing  such 
intoxication,  and  as  a  proximate  result  or  consequence  of  such 
intoxication,  so  caused,  she  has  sustained  actual  and  real  dam- 
ages to  her  means  of  support,  then  the  jury  may,  in  addition 
to  the  actual  damages  shown,  give  exemplary  or  vindictive 
damages,  unless  it  shall  further  appear  from  the  evidence  tliat 
such  liquor  was  sold  or  given  to  the  husband,  not  by  tlje 
defendants,  but  by  their  agents  or  servants,  and  that  tlie 
defepdant  or  defendants  had  forbidden  his  or  their  said  agent  or 
agents  to  sell  or  give  liquor  to  sucli  husband,  and  did  not  know 
of,  nor  ]  ermit  such  sale  or  gift  when  made,  in  which  case  tlie 
defendants  would  not  be  liable  to  exemplary  or  vindictive 
damages."     (Given.) 

The  objection  to  this  instruction  is  appellants'  chief  contcxi- 
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tion.  It  is  insisted  in  their  behalf  that  there  was  nothing  in 
tlie  evidence  to  warrant  the  jury  in  awarding  exemplary  or 
vindictive  damages;  that  for  that  reason,  such  an  instruction 
was  not  appliciiblo  to  the  facts,  and  that  inasmuch  as  the  record 
does  not  show  what  proportion  of  the  sum  allowed  was  for 
actual  damages  and  what  proportion  for  exemplary  damages, 
the  verdict  and  judgment  should  not  stand.  From  expressions 
of  opinion  in  reported  cases  by  our  Supreme  Court  we  under- 
stand the  rule  in  this  State  to  bo  that  to  warrant  the  giving 
of  exemplary  damages  the  proofs  must  show  actual  damage 
sustained,  and  aggravating  circumstances  attending  the  sale, 
or  giving  of  the  liquors.  Freese  v.  Tripp,  70  111.  496;  Meidel 
V.  Anthis,  71  111.  241;  Keller  man  v.  Arnold,  71  III.  632; 
Brantigam  v.  While,  73  111.  661. 

It  would  be  difficult  to  determine  and  enumerate  the  onlv 
matters  in  aggravation  whicli  would  warrant  the  awarding  of 
exemplary  damages.  Nor  has  any  attempt  in  that  direction 
been  made  in  any  of  the  published  opinions. 

Judge  Breese  in  the  opinion  in  Meidel  v.  Anthis  mentioned 
two,  but  there  is  no  pretense  that  they  are  the  only  ones. 
We  feel  safe  in  faying  that  the  selling  to  a  man,  whom  the 
seller  knew  to  be  in  the  habit  of  getting  intoxicated,  and  the 
continuing  to  sell  to  one  already  intoxicated,  so  that  the  intox- 
icsition  was  increased  and  prolonged,  would  in  either  instance 
constitute  a  selling  under  aggravated  circumstances  within  the 
meaning  of  the  rule. 

The  evidence  shows  that  Hobbett  spent  over  five  hours  con- 
tiiHiously  in  the  two  saloons  of  appellants;  that  he  was  under 
the  influence  of  liquor  at  two  o'clock;  that  he  drank  freely 
and  became  more  and  more  intoxicated  until  he  left  for  home 
at  seven  o'clock;  that  while  in  such  a  condition,  appellants  con- 
tinued to  deal  out  liquor  to  him,  and  that  just  as  he  left  to  go 
upon  the  railroad  track  where  he  met  his  death,  he  took  a 
parting  drink  at  Betting's  saloon.  Sales  made  to  him  under 
such  circumstances  were  sufficiently  aggravated  to  warrant  tlie 
awarding  of  exemplary  damages.  In  other  respects  the 
instruction  was  faulty  and  should  have  been  refused  by  the 
trial  court,  but,  inasmuch  as  its  only  effect  could  be  to  author- 
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ize  the  jury  to  award  exemplary  damages,  and  we  are  cf  the 
opinion  tJiat  this  case  is  one  in  wliich  such  damages  are  prop- 
erly allowable,  the  judgment  should  not  be  reversed  because 
of  the  faultinessof  that  instruction  alone.  Substantial  justice 
has  been  done.  The  sum  of  $2,000  could  not  be  regarded  as 
excessive  even  as  actual  damages  to  appellee's  means  of  sup- 
port. 

We  see  no  objection  to  the  other  instructions  complained 
of,  but  we  can  not  refrain  from  saying  that  the  irstructi«»ns 
in  this  case  were  unnecessarily  numerous  and  prolix.  In  a 
case  where  the  facts  and  legal  questions  involved  are  so  few 
and  simple,  such  a  practice  is  pernicious  and  calculated  more 
to  confuse  than  to  aid  the  jury  in  arriving  at  a  correct  conclu- 
sion. 

In  the  preparation  of  such  a  piass  of  instructions  byconnsel 
and  the  passing  upon  them  during  the  rush  of  trial  by  the 
court,  it  would  be  almost  miraculous  if  not  a  single  instruction 
given  contained  a  fault. 

JudgTYient  affirmed. 
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Master  and  Servant — Negligence  of  Master — Injury  io  Servant — Vn- 
guarded  Elevator  Shaft — Contributory  Negligence — Evidence — Instruc- 
tions—  Witnesses, 

1.  The  term  "  common  run  of  people  "  does  not  mean  "  reasonably 
prudent  men.'* 

2.  An  employe  should  use  the  care  ordinarily  exercised  by  reasonably 
prudent  men  under  similar  circumstances,  to  avoid  injury  while  engac^eO  in 
a  given  employment. 

3.  An  instruction  telling  the  jury  in  effect  that  the  plaintiff  was  not 
guilty  of  negligonce  upon  a  given  occasion,  unless  he  bad  actual  or  con- 
structive notice  of  the  condition  of  the  appliance  that  cnused  a  given  injury, 
is  an  invasion  of  the  province  of  the  jury  and  should  not  be  given.     Wht'ihcr 
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the   plaintiff   was  at  the  time  exercising  ordinary  care,  is  an  issue  to  be 
pa'^sed  upon,  as  much  as  whether  the  defendant  was  guilty  of  negligence. 

4.  While  the  rule  is  general  that  a  party  will  not  be  allowed  directly  to 
discredit  his  own  witness,  there  is  an  exception  where  the  witness  does  not 
Htite  the  facts  on  the  trial,  as  he  stated  them  on  the  examination  prepara- 
tory to  trial,  and  his  testimony  is  unfavorable  to  the  party  calling  him. 
Where  the  party  has  been  deceived  by  the  conduct  of  his  witness,  he  may 
interrogate  him  as  to  the  previous  statements  for  the  purpose  of  refreshing 
his  recollection  if  he  is  a  forgetful  witness,  or  for  the  purpose  of  probing 
his  conscience,  and  move  him  to  relent  and  speak  the  truth,  if  he  be  a  per- 
verse one. 

5.  If  the  witness  denies  having  made  statements  previous  to  the  trial, 
contrary  to  his  statements  upon  trial,  after  his  attention  is  called  to  the 
time  and  place  of  making  them,  they  may  then  be  shown  by  other  witnesses, 
not  for  the  purpose  of  being  u«ed  as  substantive  evidence,  but  for  the  pur- 
pose of  setting  the  party  right  before  the  jury,  and  showing  that  he  has  bcea 
surprised  or  entrapped. 

« 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  John  D.  Cuabtree,  Judge,  presiding. 

Messrs.  Walker  &  Eddy  and  A.  D.  Early,  for   appellant. 

Where  tlie  evidence  is  conflicting,  "  it  is  indi8|)eusable  that 
the  jury  should  be  instructed  accurately."  Swan  v.  People, 
98  111.  610;  Eulf  v.  Jarrett,  94  111.  475;  Newerberg  et  al. 
V.  Gaulter,  4  111.  App.  348;  Volk  v.  Roche,  70  111.  297;  T.,  W.  & 
W.  Ey.  Co.  V.  Corn,  71  111.  493;  Am.  Ins.  Co.  v.  Crawford, 
89  111.^62;  Cushman  v.  Cogswell,  86  111.  62;  C,  B.  &  Q.  Ky. 
Co.  V.  Van  Patten,  64  111.  510;  T.,  W.  &  W.  Ry.  Co.  v. 
Moore,  77  111.  217;  T.  W.  &  W.  Ry.  Co.  v.  Grable,  88  111. 
441;  Wabash  Ry.  Co.  v.  Ilenks,  91  III.  407;  Stratton  v.  Cent 
City  Horse  Ry.  Co.,  95  111.  25. 

The  foregoing  proposition  is  especially  applicable  to  suits 
for  personal  injuries  in  which  the  question  of  contributory 
negligence  arises  and  the  evidence  is  conflicting.  Stratton  v. 
Cent.  City  Horse  Ry.  Co.,  95  111.  25;  C,  B.  &  Q.  R.  R.  Co. 
V.  Sykes,  96  111.  162. 

And  where  an  instruction  omits  a  material  element  in  con- 
troversy, it  is  fatally  defective.  Swan  v.  People,  98  111.  610; 
Ruff  V.  Jarrett, 94  111.  475. 
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And  though  tlie  law  is  correctly  stated  in  an  instruction 
given  on  behalf  of  defendant,  that  will  not  obviate  error  in 
an  instruction  given  for  the  plaintiff,  whicii  is  erroneous,  for 
in  such  a  case  the  jury  is  left  at  liberty  to  follow  either 
instruction,  unenlightened  as  to  which  one  is  the  law.  III. 
Linen  Co.  v.  Hough,  91  111.  63;  Steinmeyer  v.  People,  95  111. 
383;  C.  &  A.  R.  K  Co.  v.  Murray,  62  111.  326;  O.,  O.  &  F. 
R  V.  Ey.  Co.  V.  McMath,  4  111.  App.  356;  L.,  S.  &  M.  S.  E. 
E.  Co.  V.  Elson,  15  111.  App.  80;  P.  &  P.  U.  Ey.  Co.  v. 
O'Brien,  18  111.  App.  28. 

And  where  plaintiff's  right  to  recover  depends  not  only 
upon  the  fact  of  negligence  in  defendant,  but  also  upon  degree 
of  defendant's  negligence  as  compared  with  negligence  of 
deceased)  and  tlie  evidence  is  conflicting,  plaintiff's  instruc- 
tions should  each  be  correct  in  itself  witliout  reference  to 
others  given  either  on  behalf  of  plaintiff  or  defendant.  In 
such  case  an  instruction  that  if  the  defendant's  servants  were 
guilty  of  negligence  the  defendant  is  liable  therefor,  is  erro- 
neous, in  not  further  requiring  the  jury  to  consider  the  degree 
of  injured  party's  negligence.  C.  &  A.  E.  E.  Co.  v.  Murray, 
62  111.  326;  C,  B.  &  Q.  E.  E.  Co.  v.  Payne,  49  111.  499;  C, 
B.  &  Q.  R  R  Co.  V.  Ilarwood,  80  III.  88;  111.  Cent.  Ey.  Co. 
V.  Maflit,  67  111.  431;  C.  &  N.  W.  Ey.  Co.  v.  Dimick,  96  111. 
42;  Camp  Point  Mfg.  Co.  v.  Ballou,  71  111.  417;  Morris  v. 
Gleason,  1  111.  App.  610;  T.,  W.  &  W.  Ey.  Co.  v.  Larmon,  67 
111.  68;  W.,  St.  L.  &  P.  Ey.  Co.  v.  Shacklet,  105  111.  364; 
City  of  Peoria  v.  Simpson,  110  111.  294. 

An  instruction  which  directs  the  jury  to  find  for  the  plaint- 
iff, if  from  the  evidence  they  found  the  defendant  guilty  of 
negligence  charged,  "  without  containing  the  requirement  of 
any  degree  of  care  whatever  on  the  part  of  the  deceased,"  is 
erroneous.  C.  &  A.  R  R  Co.  v.  Mock,  72  111.  141;  C,  B.  & 
Q.  R  R  Co.  V.  Payne,  49  111.  499;  C,  B.  &  Q.  R  R  Co.  v.  Lee,  60 
III.  502;  111.  Cent.  Ey.  Co.  v.  Maffet,  67  III.  431 ;  C,  B.  &  Q.  Ey. 
Co.  V.  Harwood,  80  111.  88;  C.  &  K  W.  Ey.  Co.  v.  Dimick, 
96  111.  42;  C,  B.  &  Q.  Ey.  Co.  v.  Lee,  60  111.  501;  Wabash 
Ey.  Co.  V.  Ilenks,  91  111.  407;  Eolling  Mill  Co.  v.  Morrissey, 
111  111.  646;  C.  &  N.  W.  Ey.  Co.  v.  Siraonson,  54  111.  504;  P. 
&  P.  U.  Ey.  Co.  V.  O'Brien,  18  111.  App.  28. 
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Parties  have  tlie  right  to  have  tlie  law  applicable  to  their 
case  fnlly,  fairly  and  correctly  given  to  the  jury;  and  when 
the  conrt  misdirects  them  in  one  series  of  instructions,  we 
must  reverse,  although  the  other  series  of  instructions  may 
announce  correct  rules,  if  we  can  see  that  the  erroneous 
instructions  may  have  misled  the  jury.  Baldwin  v.  Killian, 
63  111.  550. 

Ordinary  care  is  not  that  "degree  of  ordinary  care"  usually 
exercised  "by  the  common  run  of  people,"  etc.  L.  S..  &  M. 
S.  Ky.  Co.  V.  Brown,  123  111.  162,  174;  C,  St  L.  &  P.  E.  K. 
Co.  V.  Hutchinson,  120  III.  587,  595;  M.,  St.  L.  &  P.  Ey.  Co. 
V.  Wallace,  110  111.  114;  City  of  Bloomington  v.  Perdue,  99 
III.  329,  333;  Wabash  Ey.  Co.  v.  Elliott,  98  111.  465,  481;  C, 
B.  &  Q.  Ey.  Co.  v.  Johnson,  103  111.  512,  521;  L.  S.  &  M.  S. 
Ey.  Co.  V.  Brown,  123  111.  162,  174;  Chicago  v.  Hickok,  16 
111.  App.  142,  144;  C,  B.  &  Q.  Ey.  Co.  v.  Eogers,  17  111.  App. 
638. 

Mr.  Charles  A.  Works,  for  appellee. 

It  is  the  duty  of  the  master  to  provide  safe  appliances  for 
its  servants,  and  a  safe  place  to  work,  and  to  keep  the  same 
in  repair.  If  a  corporation,  which  of  necessity  can  act  only 
through  its  officers  or  agents,  employs  agents  in  discharging 
such  duty,  the  negligence  of  such  ii gents  is  the  negligence  of 
the  corporation.  In  such  case  the  doctrine  of  fellow-servants 
does  not  apply.  Bishop's  Non-Oontract  Law,  Sec.  647;  Cooley 
on  Torts  (1st  edition),  page  561;  14  Amer.  &  Eng.  Encyc. 
of  Law,  894  and  895  and  cases  cited;  N.  P.  E.  E.  Co.  v. 
Herbert,"  116  U.  S.  642;  C.  &  K  W.  Ey.  Co.  v.  Swett,  45 
111.  197;  111.  Cent.  R  E.  Co.  v.  Welch,  52  111.  183;  T.  P.  & 
W.  Ey.  Co.  v.  Conroy,  68  111.  660;  T.  &  W.  W.  Ey.  Co.  v. 
Ingraham,  77  111.  309. 

Allowing  machinery  to  remain  out  of  repair  when  its 
condition  is  brought  to  an  employer's  notice,  or  by  proper 
inspection  might  be  known,  is  culpable  negligence.  North 
Pac.  E.  Co.  v.  Herbert,  116  U.  S.  642;  Beeson  v.  Green  Mt., 
etc.,  Min.  Co.,  57  CaL  32;  Lealiy  v.  South  Pac.  R  E.  Co.,  65 
Cal.  150. 
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;  i.'^  \  ',/*  '^r*';'.  a  ,  .i''.  :  va  •*  e  :.-•--:::  r-ir  i-i  *  ::-ile  in  w-.rk- 

,r,  ,"r;  *  r.  K-.:.'r  *-.  .^:r,  •;,.  '^V  X.  Y.  ST.';  M : -i  -inej  v.  I  '. 
r*:'.\  liy.  Ho,.  :>)  io/.a.  471:  i:  .  Cent.  Kj.  Co.  t.  We  o'ru  :-2 
I  .  1  v;:  jVrrT  v,  hV-^:--^,  ^..>  I  :.  i''^:  C-  -k  t.  St.  T^i\  etc^ 
\i.  ii.  Co.,  '^  il.r^ri.  4if;  U.  S.  I^y.l:r.g  Si'-ck  Co.  t.  Wi'Jcr, 

W/.HKVM,  J.  Tiiif  war  an  aclK'n  in  cast*  bv  aT«v<::!ee  aira!nst 
li.c  ii\t\,4'.  iant  for  pcr^/'nal  jDJuries  feuttained  by  falling  down 
afi  fiUiXHior  kUafVAny  in  tlie  factory  of  aj'ie'.'ant.  There  was 
a  vxrdict  for   appellee,  and  a  jiid^^nient   on  the   verdict  for 

It  aptearfs  from  the  record  that  ap|  el  Iant  oferate>an  exten- 
sive ^hicortc  factory  at  Kockford,  Illinoiri,  eniplojing  a  large 
niifuU^r  of  handH  and  working  bj  day  and  by  night.  The 
appellee  wa«  in  it«  employ,  working  upon  tlie  night  shift.  His 
diJfieh  rc^inired  him  to  be  on  the  second,  third  and  fonrth 
(loorH  of  what  was  known  as  the  main  building.  Shortly 
before  nine  o'clock  on  Sunday  evening,  December  8,  1889,  he 
entered  the  building  for  the  purpose  of  going  upon  duty. 
The  macliinery  was  not  running  at  the  time  and  the  building 
wa«  dark.  Apjiellee,  finding  the  doorsopen,  entered,  however, 
and  made  hiH  way  to  the  third  floor,  being  directed,  as  he 
HayH,  by  a  rmn  on  that  Hoor  to  make  a  change  of  his  clothing. 
There  wore  two  sets  of  stairsleadingfrom  one  floor  to  another 
throughout  the  building,  one  on  the   extreme  north  side,  and 
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the  other  on  the  extreme  south  side.  The  south  set  of  stairs 
was  near  the  east  end  of  the  building,  and  the  north  set  about 
the  middle.  In  goinor  from  tlie  third  floor  to  the  fourth  floor 
ai)pellee  could  have  used  eitlier  stairway.  At  the  time  he 
received  his  orders  he  was  standing  near  the  south  stairway; 
but  instead  of  going  by  that  way  he  started  across  the  room 
to  go  to  the  north  stairway,  which  course  took  him  by  an  ele- 
vator opening  used  for  transporting  freight.  There  was  a 
railing  around  the  opening  used  as  a  guard,  which  was  removed 
whenever  necessary  in  case  of  elevating  or  lowering  cumber- 
some freight.  For  that  purpose  the  railing  had  been  removed. 
a  day  or  two  before,  and  had  not  been  replaced.  The  room 
was  large,  the  floor  was  dark,  there  being  but  one  dim  light, 
and  the  appellee  did  not,  when  he  started  across  the  floor,  pro- 
vide himself  with  a  light.  While  groping  along  in  the  dark, 
endeavoring  to  lay  his  hand  upon  the  railing,  he  fell  through 
the  opening  and  sustained  very  serious  and  doubtless  perma- 
nent injuries.  The  negligence  of  the  appellant  on  which  a 
recovery  was  sought  was  in  leaving  the  elevator  shaftway 
without  a  guard  or  railing  at  the  time  of  the  accident,  and  the 
failure  to  furnish  and  provide  proper  light  on  the  third  floor 
above  the  elevator  shaftway.  The  loading  defense  in  the 
case  was  that  the  appellee  was  not  in  the  exercise  of  ordinary 
care  at  the  time  of  the  accident,  but  was  himself  guilty  of  neg- 
ligence in  attempting  to  reach  the  north  stairway  without  a 
light  when  the  floor  was  dark,  and  when  he  knew  that  the 
guard  or  railing  was  frequently  removed  from  about  the  ele- 
vator opening  in  the  transportation  of  heavy  freight,  and  was 
allowed  to  remain  in  that  condition  for  a  day,  and  sometimes 
more,  at  a  time. 

Wo  do  not  care  to  express  an  opinion  upon  the  merits  of 
the  case  as  it  will  be  submitted  to  another  jury. 

As  the  chief  contest  was  upon  the  question  of  appellee's 
own  negligence,  it  was  highly  important  that  the  jury  should 
be  properly  instructed  on  this  branch  of  the  case.  Among  the 
instructions  given  for  appellee  was  the  following: 

"  Tlie  ordinary  care  which  the  law  required  of  plaintiflF, 
was  that  care  usually  exercised  hy  the  common  7*wn  of  people 
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under  similar  circumstances  and  surroundings,  and  if  you 
believe  from  the  evidence  that  plaintiff  in  the  act  of  goin^ 
where  he  did,  and  in  the  manner  of  his  going,  was  in  the 
exercise  of  such  degree  of  ordinary  care^  it  will  be  your  duty 
to  find  that  he  was  not  guilty  of  negligence  in  the  premises." 

The  care  required  of  plaintiff  was  the  care  usually  exercised 
by  reasonably  prudent  men  under'similar  circumstances.  TJiis 
is  the  test  so  frequently  held  by  our  Supreme  Court  and  the 
courts  of  last  resort  in  other  States  that  a  citation  of  author- 
ities is  hardly  necessary.  The  expression,  "  the  common  run 
of  people,"  does  not  mean  reasonably  prudent  men.  It  is 
entirely  too  inclusive.  The  "common  run  of  people"  takes  in 
not  only  the  reasonably  prudent  but  possibly  the  ignorant  and 
careless.  Such  an  instruction  is  vague,  and  allowed  the  jury 
to  speculate  as  to  what  heedless  and  reckless  people  might 
have  done  under  the  circumstances.  The  evident  effect  of 
such  an  instruction  would  be  to  lower  the  standard  of  ordi- 
nary care.  It  could  not  have  been  more  vicious  if  it  had 
said  the  care  required  of  the  plaintiff  was  such  as  is  usually 
exercised  by  a  man.  The  test  is  reasonable  prudence.  C,  B. 
&  Q.  II.  R.  Co.  V.  Lee,  58  111.  5S0;  City  of  Bloomington  v. 
Perdue,  99  111.  329;  C,  St.  L.  &  P.  R,  R.  Co.  v.  Hutchinson, 
120  111.  587;  L.  S.  &  M.  S.  R.  R.  Co.  v.  Browne,  123  111.  174. 

At  the  instance  of  appellee  the  court  gave  the  following 
instruction :  "  If  you  believe  from  the  evidence  that  the 
defendant  was  guilty  of  negligence  as  charged  in  the  declara- 
tion, then  the  court  instructs  you  that  it  w^as  not  the  duty  of 
plaintiff,  in  the  absence  of  notice  thereof,  direct  or  construc- 
tive, to  infer  or  assume  that  defendant  was  guilty  of  such 
negligence,  and  that  it  was  not  negligence  upon  the  part  (?/*thc 
plaintiff,  without  notice  as  aforesaid,  to  pursue  and  perform 
his  duties  relying  upon  the  supposition  that  defendant  had 
performed  its  duty  toward  him,  if  you  believe  from  the  evi- 
dence that  he  did  so  pursue  his  duties  under  such  reliance." 

This  instruction  invaded  the  province  of  the  jury.  It  tolj 
them  in  effect  that  the  plaintiff  was  not  guilty  of  negligence 
on  the  occasion  of  the  injury  unless  he  had  actual  or  con- 
structive  notice  of  the  condition  of  the  guards  about  the 
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elevator  shaft-wav.  Wliether  the  plaintiff  was  at  the  time 
exei'cising  ordiDary  care  was  an  issue  to  be  passed  upon,  as 
mneh  as  whether  the  defendant  was  guilty  of  negligence.  The 
instruction  was  clearly  misleading.  By  it  the  jury  could  easily 
be  led  into  the  idea  that  if  the  defendant  had  removed  the  guard 
rails  from  around  the  elevator  shaft-way  and  had  neglected  to 
give  the  plaintiff  notice,  or  he  had  not  constructive  notice  of 
its  condition,  they  could  return  a  verdict  for  the  plaintiff 
regardless  of  whether  he  was  liimself  guilty  of  negligence  in 
passing  by  the  opening  in  the  dark  and  without  a  light. 

Appellant  assigns  for  error  the  refusal  of  the  court  to  allow 
its  counsel  to  cross-examine  a  certain  witness,  Christopher 
Hade,  introduced  by  appellant,  upon  the  belief  that  his  testi- 
mony would  be  favorable  to  the  defense,  and  show  that  he 
had  made  oral  and  written  statements  wholly  different  fiom 
those  made  upon  the  trial.  This  witness  was  present  at  the 
time  of  the  accident,  and  gave  the  order  which  led  to  it. 
Before  the  trial,  he  was  interviewed  in  behalf  of  the  appel- 
lant, and  gave  a  written  account  of  the  accident  entirely  dif- 
ferent from  that  given  from  the  witness  stand.  Upon  the 
strength  of  that,  and  oral  statements  made  to  its  counsel, 
appellant  introduced  him  as  a  witness.  His  testimony  was  the 
strongest  of  any  given  for  appellee.  Upon  the  gi'ound  that 
they  had  been  taken  by  surprise  and  deceived,  counsel  at- 
tempted to  show  by  the  witness  himself  that  he  had  made 
statements  to  them  before  the  trial  contrary  to  his  testimony. 
The  court  sustained  an  objection,  and  hold  that  by  placing 
Hade  on  the  stand  appellant  had  vouched  for  his  credit  as  a 
witness  and  would  not  be  allowed  to  lay  the  foundation  for 
his  impeachment  by  the  asking  of  such  questions.  In  such 
mling  the  court  erred. 

While  the  rule  is  general  that  a  party  will  not  be  allowed 
directly  to  discredit  his  own  witness,  there  is  an  exception 
where  the  witness  does  not  state  the  facts  on  the  trial,  as  he 
stated  them  on  the  examination  preparatory  to  trial,  and  his 
testimony  is  unfavorable  to  the  party  calling  him.  In  such  a 
case  if  the  party  has  been  deceived  by  the  conduct  of  his  wit- 
ness, lie  may  interrogate  him  as  to  the  previous  statements. 
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for  tlie  purpose  of  refreshing  his  recollection,  if  he  is  a  for- 
getful witness,  or  for  the  purpose  of  probing  liis  conscience, 
and  move  him  to  relent  and  speak  the  truth,  if  he  be  a  per- 
verse one.  If  the  witness  denies  the  previous  contradictory 
statements,  after  his  attention  being  called  specifically  to  the 
time  and  place  of  making  them,  tlieii  they  may  be  shown  by 
other  witnesses;  not  for  the  purpose  of  being  used  as  substan- 
tive evidence,  but  for  the  purpose  of  setting  the  party  right 
before  the  jury,  and  showing  that  he  has  been  surprised  or 
entrapped. 

Wo  are  not  advised  that  this  precise  question  has  ever  been 
before  our  Supreme  Court.  We  are  aware,  also,  that  the 
holdings  are  not  uniform  in  courts  of  last  resort  in  those  States 
where  the  question  has  been  considered.  But  our  view  is 
6U])ported  by  the  weight  of  authority,  and  certainly  by  reason 
and  fairness.  Such  a  course  is  necessary  as  a  security  against 
the  contrivance  of  an  artful  witness,  who  otherwise  miglit 
recommend  himself  to  a  party  by  promise  of  favorable  evi- 
dence and  afterward,  by  hostile  evidence,  ruin  his  cause.  1 
Greenleaf's  Evidence,  Sec.  444;  Best  on  Evidence,  Sec.  645;  1 
Thompson  on  Trials,  Sec.  512;  State  v.  Lull,  37  Mo.  246; 
Gronan  v.  Getting,  99  Mass.  334;  Bullard  v.  Fearsall,  53  N.  Y. 
230. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

lieversed  a?id  remmided. 


Mary  L.  Hammond 

V. 

George  Melton,  Jr. 

Stallwv--Ii^jury  hy — Owner'^a  Liability  for^-Conivihufovy  KegJiQeuce 
—  E  ride  nee, 

I.    The  owner  of  a  stallion  or  other  domestic  animal  ia  bound  to  tnke 
notice  of  the  (reneral  propensities  of  the  class  to  which  it  belongs,  and  if 
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such  propensities  are  of  a  nature  to  cau»e  injury,  he  must  anticipate  and 
use  reasonable  care  to  guard  against  them.  Fie  is  under  no  obligation  fo 
guard  against  injuries  which  he  has  no  reason  to  expect  from  the  animal, 
cither  on  account  of  such  propensities  in  general,  or  some  disposition  thereof, 
of  which  he  has  notice. 

2<  If  an  animal  is  disposed  to  attack  mankind  and  the  keeper  has  notice 
of  the  dangerous  propensity,  the  public  safety  demands  that  if  he  keep  the 
animal  at  all,  he  shall  keep  him  secure. 

3.  After  notice,  the  keeper  of  such  animal  is  reppon.eible  for  all  injuries 
occasioned  by  such  attacks,  and  the  fact  that  he  endeavors  to  so  keep  the        / 
animal  as  Jto  prevent  the  mischief,  will  not  protect  him  if   le  fails.     The 
gist  of   the  action  is  not  the  manner  of  keeping  the  vicious  animal,  but  the 
keeping  him  at  all  with  the  knowledge  of  the  vicious  propensity. 

4.  A  parson  exercising  ordinary  c.ire,  injured  by  an  animal  on  account 
of  negligence  of  its  owner  in  securing  the  sjiuie,  may  recover,  but  in  case 
the  animal  was  vicious  and  the  owner  knew  it,  in  order  to  r»*cover  it  is  not 
neoessiiry  to  prove  a  want  of  care  in  methods  of  stabling  or  fastening, 

5.  This  court  holds  as  erroneous  the  admission  of  certain  evidence 
upon  the  pretense  of  impeachment,  touching  the  opinion  of  a  ii^ilniss 
that  plaintiff  did  not  use  ordinary  care  to  avoid  injury. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  ILon. 
John  J.  Glenn,  Judge,  presiding.  * 

Messrs.  Williams,  Lawrence  &  Bancroft,  for  appellant. 

Messrs.  J.  J.  &  G.  Tunnecliffe  and  J.  A.  McKenzie,  for 
appellee. 

Cartv\^right,  J.  Appellant  sued  appellee  for  injuries  to 
her  person  from  an  attack  by  appellee's  stallion.  There  was 
a  verdict  and  judgment  for  appellee.  The  evidence  showed 
that  Mrs.  Ilanmiond  was  driving  on  the  public  highway  in  a 
covered  one  horse  carriage  with  her  little  boy,  Harry,  her 
sister,  Mrs.  Caldwell,  and  her  niece,  Mamie  Caldwell,  when 
the  stallion,  running  loose  in  the  highway,  with  only  the  head- 
piece of  a  halter  and  a  piece  of  broken  rope  attached,  on  him, 
met  and  passed  them,  and  turning  around,  came  after  them. 
Mrs.  Hammond  started  the  mare  she  was  driving  into  a  run, 
but  finding  that  she  would  be  overtaken,  stop]:)ed  the  mare. 
Mrs.  Caldwell  jumped  out,  but  her   dress  caught  upon  the 
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buggy  step  and  she  fell  to  the  ground.  Mrs.  Hammond 
jumped  out  on  the  opposite  side,  while  the  niece  got  out  be- 
tween the  wheels  on  the  same  side  as  Mrs.  Caldwell  and 
loosened  the  dress,  and  the  little  boy  was  left  in  the  carriage. 
The  stallion  passed  around  Mrs.  Caldwell  while  lying  on  the 
ground  and  rearing  up,  got  his  front  feet  on  the  mare.  Mrs. 
Hammond  and  the  niece  tried  to  unhitch  the  mare  and  get  her 
loose  from  the  buggy  and  away  from  it,  but  did  not  succeed; 
Mrs.  Hammond  threw  her  shawl  in  the  stallion's  face,  in  an-^ 
endeavor  to  drive  him  away,  but  he  came  around  the  mare 
walking  on  his  hind  feet  and  pawing  and  striking  out  with  his 
front  ones.  Mrs.  Hammond  was  trying  to  keep  him  back  and 
was  struck  and  injured  by  him.  After  this  the  little  boy  was 
gotten  out  of  the  carriage  and  they  all  reached  a  place  of 
safety.  The  claim  of  ajipellee's  liability  was  based  on  a  charge 
that  ho  knowingly  kept  an  animal,  dangerous  when  at  large, 
which,  when  so  at  large,  committed  the  injury,  and  also  upon 
a  charge  that  he  employed  insufficient  fastenings  and  stabling 
to  restrain  an  animal  known  to  be  dangerous  when  at  laige. 
whereby  he  escaped  and  did  the  injury.  The  question  of 
contributory  negligence  on  the  part  of  Mrs.  Hammond  was 
material  in  the  case;  William  Wetmore  was  examined  as  a 
witness  for  her,  and  on  cross-examination  was  required  to 
answer,  against  objection,  whether  he  had  not  stated  to  Milton 
Tudor  that  she  would  not  have  been  hurt  if  she  had  acted 
dijfferently  at  the  time  of  the  injury.  Tudor  afterward  testi- 
fied, against  objection,  that  Wetmore  expressed  such  an  opin- 
ion to  iiim.  This  was  error  of  the  most  hurtful  kind.  It  was 
not  impeaching  evidence,  nor  did  it  tend  to  discredit  Wetmore 
in  any  particular.  It  was  not  a  statenient  of  any  fact,  but  an 
expression  of  an  opinion  or  conclusion  from  the  facts,  and 
could  not  be  competent  evidence  in  any  event.  Tlie  only  effect 
w^as  to  get  before  the  jury,  under  the  pretense  of  impeach- 
ment, the  opinion  of  Wetmore  that  Mra.  Hammond  was  not 
using  ordinary  care  to  avoid  the  injury.  The  fifth  and  sixth 
instructions  related  to  this  question  of  care  and  negligence. 
Tiie  fifth  assumed  that  she  did  not  exercise  ordinary  care  and 
should  not  have  been  given  in  that  form.  The  principles  of 
law  contained  iu  these  instructions  are  correct 
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Turning  to  the  questions  affecting  the  character  of  the  ani- 
mal and  the  conduct  of  Melton,  there  was  evidence  tending  to 
prove  that  the  horse  had  shown  a  propensity  to  strike  or  strike 
at  a  person,  and  that  Melton  had  notice  of  it,  and  there  was 
evidence  of  the  manner  in  which  the  horse  was  stabled  and 
fastened   upon  which   the   charge   of^^jiecrligencc  was  based. 
The  court  gave  several  instructions,  telling  the  jurj  in  each,  in   ) 
snbstance,  that  they  must  lind  the  defendant  not  guilty  nnless    \ 
they  believed  from  a  preponderance  of   the   evidence   that    , 
defendant  was  negligent  in  securing  the  horse,  that  he  got   ' 
upon  the  highway  through  the  negligence  of  the  defendant, 
tliat  while  loose,  by   reason   of   defendant's  negligence   he 
attacked  and  injured  plaintiff,  and  that  the  negligence  of  de- 
fendant must  be  the  want  of  ordinary  care. 

The  horse  being  a  domestic  animal  necessary  for  the  use 
and  pleasure  of  man,  tlie  keeping  of  a  stallion  is  not  a  wrong 
in  itself,  but  is  proper,  and  no  wrong  can  come  from  it  unless 
there  is  in  addition  some  wrongful  conduct  The  owner  of  a  \ 
domestic  animal  is  bound  to  take  notice  of  the  general  pro-  I 
pensities  of  the  class  to  which  it  belongs,  and  if  such  propen- / 
sities  are  of  a  nature  to  cause  injury  he  must  anticipate  ancy 
guard  against  them.  He  necessarily  knows  that  the  act  will 
be  committed  if  opportunity  offers.  So  the  keeper  of  a  stall- 
ion is  bound  to  take  notice  of  the  well  known  propensities  of 
stallions  in  general,  and  to  use  such  degree  of  care  as  the 
nature  of  the  animal  may  reasonably  require  to  avoid  injury 
from  such  propensities.  But  he  is  under  no  obligation  to 
guard  against  injuries  which  he  has  no  reason  to  exiJjjfiLJi'om 
the  animal  either  on  account  of  the  propent^itiPR  nf  fttnllinnfl  in 
general,  or  some  disposition  of  the  indmdual  animal  of  which 
lie  has  notice.  If,  howeverTtlie  animal  is  disposed  to  attack 
mankind,  and  the  keeper  has  notice  of  the  dangerous  propen- 
sity, the  public  safety  demands  that  if  he  keep  the  animal  at 
all  he  shall  keep  him  secure.  Tliero  is  no  such  necessity  for 
keeping  exceptionally  vicious  individuals  of  a  species  of 
animals  naturally  peaceable,  as  justifies  their  being  kept  upon 
any  other  terms.  After  notice,  the  keeper  of  such  animal  is 
responsible  for  all  injuries  occasioned  by  such  attacks,  and  tlie 
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fact  that  he  endeavors  to  so  keep  tlie  animal  as  to  prevent  the 
mischief  will  not  protect  liim  if  he  fails.  The  gist  of  the  ac-  / 
tion  is  not  the  manner  of  keeping  the  vicious  animal,  but  the! 
keeping  him  at  ail  with  knowledge  of  the  vicious  propensity. 
In  the  case  of  Stumps  v.  Kelley,  22  111.  140,  it  is  said  that 
"the  principle  of  responsibility  by  an  owner  of  an  animal! 
accustomed  to  commit  injury  to  mankind,  and  knowing  its 
vicious  propensity,  is  imposed  for  all  injuries  it  may  inflict, 
and  is  recognized  by  the  divine  and  civil,  as  well  as  the  com- 
mon law."  See  also  Flansburg  v.  Basin,  3  111.  App.  531; 
Wood  on  Nuisances,  Sec.  759.  If  Mrs.  Hammond  exercised 
ordinary  care  and  was  injured  on  account  of  neglect  of  Melton 
in  securing  his  horse  she  might  recover;  but  if  the  jury  should 
find  that  the  horse  was  vicious  and  that  he  had  notice  of  it, 
she  might  recover  without  proof  of  that  sort  of  negligence. 
In  one  sense  the  basis  of  the  action  would  be  negligence,  but 
it  is  that  sort  of  negligence  which  consists  in  knowingly  keep- 
ing a  dangerous  animal  and  not  keeping  him  secure.  In  such 
case  it  is  not  necessary  to  prove  a  want  of  care  in  methods  of 
stabling  or  fastening.  Cooley  on  Torts,  page  343;  1  Addison 
on  Torts,  Sees.  261,  285;  1  Hilliard  on  Torts,  569. 

The  instructions  were  erroneous.     The  judgment  will  be 
reversed  and  the  cause  remanded. 

Iieve7'8ed  and  remanded. 


Benjamin  Bressler,  Administrator, 

V. 

Edgar  G.  Baum. 

Trover — Notes — Recovery  of  Value  of  ^Witnesses* 

In  an  action  of  trover  by  an  admini.«trator  to  recover  the  value  of  cer- 
tain promissory  notes  delivered  to  his  testator  in  his  lifetime,  and  which  it 
is  alleged  the  defendant  converted  to  his  own  use,  this  court  holds  that,  as 
a^rainst  the  administrator,  it  was  improper  to  allow   the  maker  thereof, 
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and  another,  to  testify  in  behalf  of  the  defendant,  they  beinjr  interested 
adversely  to  the  administrator,  and  that  the  judgment  for  the  defendant  can 
not  stand. 

[Opinion  filed  December  7,  1891.J 

In  error  to  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  "William  Brown,  Jud<^e,  prcsidin]?. 

Messrs.  J.  &  J.  Dinsmoor,  for  plaintiff  in  error. 

Mr.  O.  F.  WooDRCTFF,  for  defendant  in  error. 

Caetwright,  J.  Benjainin  Bressler,  administrator,  with  the 
will  annexed,  of  the  estate  of  Abram  Ulmer,  deceased,  brought 
suit  in  trover  against  Edgar  G.  Banm  to  recover  the  value  of 
two  promissory  notes,  of  $200  and  §350  respectively,  made  by 
Morton  A.  Teacbout  to  said  Abram  Ulmer  in  his  lifetime, 
and  which  it  was  averred  the  said  Edgar  G.  Baum  had  con- 
verted to  his  own  use.  Upon  a  plea  of  the  general  issue  there 
was  a  trial  and  verdict  and  judgment  for  defendant.  Tlie 
evidence  proved  that  in  Angnst,  1885,  Abram  Ulmer  sold  a 
farm  to  Morton  A.  Teachont,  taking  as  a  part  of  the  consid- 
eration a  series  of  notes  made  by  Teacliout  and  secured  by 
mortgage  on  the  premises  sold,  among  which  notes  were  the 
two  notes  in  controversy  in  the  suit.  It  was  also  shown  and 
conceded  to  be  the  fact  that  the  name  of  Abram  Ulmer 
appearhig  on  the  back  of  these  notes  was  not  in  his  handwrit- 
ing. Baum  claimed  title  to  the  notes  by  purcbase  from  one 
Wesley  J.  Tumbleson  for  $400  cash  paid  for  the  same,  and 
offered  evidence  tending  to  prove  that  after  the  making  of 
the  notes  Abram  Ulmer  had  purchased  property  which  was 
conveyed  to  his  son,  Hiram  C.  Ulmer,  in  which  transaction 
notes  secured  by  mortgage  were  given  for  ]iart  of  the  consid- 
eration to  one  Wetzell,  from  whom  the  purchase  was  made; 
that  when  the  last  mentioned  notes  became  due,  they  were 
not  met,  and  the  notes  in  controversy  were  placed  by  Hiram 
C.  Olmer  as  collateral  thereto  in  tlie  hands  of  an  attorney  wbo 
lield  the  Wetzell  notes;  that  the  Wetzell  notes  were  subse- 
quently satisfied  and  the  mortgage  released,  and  that  the  notes 
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in  controversy  afterward  appeared  in  the  hands  of  Wesley  J. 
TmnbloBon,  a  son-in-law  of  Wctzell,  and  Tumbleson  sold  them 
to  Baum,  and  indorsed  tlieni.  Banni  claimed  that  the  name 
of  Abrum  TJImer  was  indorsed  upon  the  notes  in  question  by 
Iliram  C.  Ulmer,  and  that  he  was  authorized  to  make  the 
same  by  virtue  of  a  general  agency  in  the  business  of  his 
father. 

After  the  sale  by  Abram  [Jlmer  to  Teachont  in  which  these 
notes  were  given,  John  L.  Deets  purchased  the  same^premises 
from  Teachout,  and  as  a  part  of  the  consideration  assnmed 
and  agreed  to  ])ay  the  notes.  Both  Teachout,  tlie  maker,  and 
Deots,  who  had  assumed  pa3'ment  of  tlie  notes,  had  made  pay- 
ments of  interest  not  indorsed  on  the  notes  and  not  made  to 
either  Abram  Ulmer  or  his  adnn'nistrator,  but  made  under  the 
claimed  agency  of  Hiram  C.  Uhner.  Both  Teachout  and 
Deets  were  oflFered  as  witnesses  on  behalf  of  Baum,  and  were 
allowed  to  testify  against  the  objection  of  the  administrator. 
The  record  does  not  show  an  exception  as  to  Deets,  but  does 
show  an  exception  to  the  ruling  by  which  Teachout  was 
allowed  to  testify.  Both  these  witnesses  were  interested 
adversely  to  the  administrator.  They  were  interested  in 
establishing  the  agency  of  Hiram  by  virtue  of  which  Baum 
claimed  title.  It  was  error  to  allow  Teachout  to  testify 
against  the  objection  and  exception  of  the  administrator. 
First  Nat.  Bank  v.  Bressler,  Adm'r,  3S  III.  App.  499. 

Wesley  J.  Tumbleson  was  also  allowed  to  testify  against 
objection  to  prove  the  claim  of  Baum  that  the  notes  were 
sold  by  Tumbleson  to  liim  and  for  value.  Tumbleson  was  lia- 
ble on  his  warranty  of  title  of  the  notes  to  Baum,  and  this 
title  being  directly  in  issue  in  the  suit,  he  was  interested 
adversely  to  the  administrator  and  was  not  a  competent  wit- 
ness. 

The  judgment  is  reversed  and  cause  remanded. 

I2ev€7'sed  and  remanded. 
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J.  S.  Eury  et  al. 
Jacob  T.  Merrill  et  al. 

Club  —  Copartnership— -Chancery  —  Jurisdiction  qf—Seal  Property — 
Itnprovetnents  by  Wrong-doer — Costs, 

1.  A  court  of  chancery  has  power  to  wind  up  the  affairs  of  a  club  and 
order  the  property  sold,  where  it  has  been  dissolved  in  substance  by  the  dis< 
sentions  of  the  parties,  and  where  the  objects  for  which  the  &imo  was  formed 
were  impossible  of  further  attainment. 

2.  A  wrong-doer  may  not  place  improvements  on  real  estate  and  charge 
his  co-tenanfsor  the  owner  of  the  title  with  the  same»  nor  can  he  sue  for 
them,  or  hold  a  lien  on  the  land,  or  personal  recovery  of  the  land  in  a  suit  in 
ejectment  or  otherwise,  requiring  paj^ment  before  recovery  is  allowed,  nor 
can  he  wpons^fully  improve  a  person  out  of  his  title.  But  where  in  a 
case  of  partition  and  a  sale  of  the  land  upon  which  the  improvements  are 
placed,  the  proceeds  of  the  land  are  incre^ised  by  reason  of  the  improve- 
ments, a  court  of  equity  may  allow  and  pay  the  wrong-doer  the  amount 
which  the  fund  has  been  increased  by  reason  thereof. 

3.  While  a  court  of  equity  has  ordinarily  full  eontrol  over  the  question  of 
costs,  there  are  exceptions  to  the  rule,  and  it  would  be  error  in  a  partition 
suit  to  require  one  of  the  parties  to  pay  the  entire  costs. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circnit  Court  of  Kankakee  County;  tlie 
Hon.  N.  J.  PiLSBURY,  Judge,  presiding. 

Mr.  F.  K.  Wheeleb,  for  appellants. 

Mr.  T.  P.  BoNEiELD,  for  appelleea. 

Laoey,  p.  J.  In  1878  twenty  rcBidente  of  the  city  of  La- 
fayette, Ind.,  formed  themselves  into  an  association  in  the 
nature  of  a  copartnership,  under  the  title  of  the  Lafayette 
Fishing  Club,  for  social  enjoyment  and  fishing  and  hunting  at 
"Waldron,  in  the  county  of  Kankakee  and  State  of  Illinois. 
They  leased  a  tract  of   land  on  the  bank  of  the  Kankakee 
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river  at  Waldron  of  one  C.  R  Bcardsly  for  tlie  terra  of  fivo 
years,  with  the  right  to  extend  the  lease  for  a  term  of  fifteen 
years  in  all,  and  were  to  pay  to  the  lessor  as  rent  the  sura  of 
$5  per  year.  Immediately  thereafter  they  constructed  a 
club  house  on  the  grounds,  with  store  rooms,  boats  and  other 
accommodations  suitable  to  accommodate  its  members,  C06tin<^ 
$600.  The  club  adopted  by-laws  and  were  accustomed  duriii*^ 
the  summer  season  to  make  frequent  excursions  to  the  club 
house,  it  being  the  custom  to  register  with  the  secretary  of 
the  club  the  names  of  the  persons  who  should  occupy  the  clnb 
house  at  various  times.  It  was  provided  that  the  secretary 
and  treasurer  should  have  control  of  the  house.  The  club 
was  harmonious  until  1887;  Beardsly,  the  lessor,  soon  after 
the  lease  was  executed,  was  tendered  his  $5  for  one  year's 
rent,  whereupon  he  stated  to  the  secretary  and  treasurer  of 
the  club  that  if  they  would  pay  the  taxes  on  the  building  as 
personal  property  that  he  would  exact  no  rent;  that  he  had 
enjoyed  the  liospitality  of  the  club  at  various  times  and 
thought  that  was  sufficient  compensation.  In  1887,  S.  D. 
Phillips,  one  of  the  appellees,  and  the  complainant  in  the 
cross-bill  in  the  court  below,  had  some  difficulty  with  Cum- 
berson  and  Wagner,  two  of  the  appellants,  about  the  payment 
of  some  fuel  money,  amounting  to  fifty  ccntp,  and  declined  to 
pay  it.  Considerable  ill  feeling  arose  over  the  matter,  and  in 
the  month  of  February,  1888,  Phillips,  who  was  then  presi- 
dent of  the  club,  unknown  to  any  of  the  other  members  of 
the  association,  came  to  Waldron  and  purchased  the  ground  of 
the  lessor,  upon  which  the  building  was  situated,  in  fee. 
Then  he  and  the  landlord  determined  to  forfeit  the  lease  for 
the  non-payment  of  .rent.  They  then  went  upon  the  ground 
and  read  the  lease  in  the  presence  of  the  building  and  them- 
selves and  called  for  rent,  and  no  one  coming  forward  with 
the  money,  Phillips  took  immediate  possession  as  sole  owner. 
The  other  members  of  the  company  were  not  aware  of  thcj^e 
proceedings,  and  the  company  had  become  reduced  to  eight 
members.  Phillips  then  built  an  addition  to  the  club  house 
and  repaired  the  same  at  the  cost  of  $200.  At  an  annual 
meeting  of   the  club  in   April   following,   Phillips  did  not 
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attend  but  sent  his  attorney  there,  who  informed  the  club  that 
Phillips  was  then  the  sole  owner  of  the  property  and  would 
control  it  Shortly  afterward  sorae  of  the  members  of  tlie 
club  broke  into  the  house,  Phillips  having  locked  it  up. 
Phillips  then  procured  an  injunction  on  bill  iiled  in  the  Kan- 
kakee Circuit  Court  and  enjoined  every  member  of  the  club 
from  occupying  it,  claiming  title  to  the  building  under  his 
attempted  forfeiture  of  the  lease,  Phillips  remaining  in  sole 
possession  of  the  house  until  September,  1888,  following.  At 
that  term  of  court  the  injunction  was  dissolved  by  Phillips  by 
leave  of  court.  Shortly  after  the  September  term  of  said 
court,  Merrill,  one  of  the  appellees,  purchased  the  interest  of 
James  Alexander,  one  of  the  original  members  of  the  club, 
for  $50,  and  on  January  28,  1889,  he  filed  a  bill  for  a  dissolu- 
tion of  the  association,  to  appoint  a  receiver,  and  for  a  sale 
of  the  property  on  account  of  the  dissensions  in  the  club, 
making  all  the  owners  of  the  club  house  defendants.  At  the 
same  term  of  court  Phillips  filed  a  cross-bill  setting  up  about 
the  same  state  of  facts  and  claiming  a  lien  out  of  the  pi'oceeds 
of  the  property  for  the  value  of  the  improvements  he  had  put 
upon  it.  On  a  hearing  after  answers  being  filed  to  the  cross- 
bill and  the  evidence  taken,  the  court  gave  an  interlocutory 
decree  in  favor  of  Merrill,  and  holding  that  Phillips  should 
be  reimbursed  to  the  extent  that  his  improvements  had 
enhanced  the  value  of  the  property,  if  any,  and  referred  the 
case  to  the  master  and  ordered  the  property  sold.  The  mas- 
ter afterward  sold  the  property  at  public  auction  for  $600, 
and  on  reference  the  master  found  that  Phillips  was  eotitled 
to  $60  by  reason  of  the  enhancement  of  the  club  property. 
Upon  exceptions  being  filed  however,  by  both  parties,  tlie 
court  ordered,  first,  that  the  costs  of  the  suit  should  be  paid 
out  of  the  proceeds  of  the  sale;  second,  that  Phillips  have 
$120  for  his  improvements  put  upon  the  property;  and  third, 
that  the  remainder  of  the  money  should  be  divided  among  the 
members,  including  Merrill,  pro  rata.  From  this  decree  this 
appeal  is  taken  bj  appellants  and  it  is  insisted  by  appellants' 
counsel  in  their  behalf,  that  the  complainant  had  no  standing 
in  a  court  of  equity,  and  that  the  bill  was  brought  to  assist 
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riiillipG.  It  is  iDsisted  that  according  to  the  articles  of  the 
association,  no  person  not  a  member  of  the  club  had  a  ri^ht 
to  buy  the  interest  of  any  member  without  the  consent  of 
the  club.  We  think,  however,  there  being  nothing  in  tlie 
articles  of  the  association  to  prevent  such  a  sale,  that  Merrill 
had  a  right  to  purchase  Alexander's  interest.  We  are  of  the 
opinion  also  that  considering  the  dissensions  and  ill  feeling 
existing  between  the  members  of  tlie  club  the  objects  and 
purposes  had  failed,  and  that  there  could  bo  no  good  reason 
for  longer  holding  the  organization  together.  We  think  a 
court  of  equity  has  power  to  wind  up  the  affaii's  of  a  copart- 
nership and  order  the  property  sold,  where  it  has  been  dis- 
solved as  this  was,  in  substance,  by  the  dissensions  of  the 
parties;  and  wliere  the  objects  for  which  tlic  club  was  formed 
were  impossible  of  further  attainment.  Tlie  other  members  of 
the  club  are  not  interested  in  what  Merrill  paid  for  Alexan- 
der's interest  in  the  club.  That  was  a  matter  wholly  between 
him  and  Alexander.  Nor  are  they  concerned  about  the  motive 
of  Merrill  in  purcliasing,  wliether  for  speculation  or  otlier- 
wise.  It  is  enough  that  he  has  procured  an  interest  in  tlie 
club  property.  It  is  also  insisted  that  the  court  erred  in  giv- 
ing Phillips  any  relief  under  his  cross-bill.  It  is  insisted  that 
Phillips  was  a  wrong-doer  in  putting  these  improvements  on 
the  club  property  without  authority,  and  in  his  own  wrong. 
We  are  cited  to  various  authorities  in  support  of  that  doc- 
trine. Story's  Equity  Jurisprudence,  65;  Chambers  v.  Jones, 
72  111.  281;  Field  v.  Loiter,  117  111.  352.  In  the  former  case, 
cited  from  the  Illinois  Reports,  in  speaking  of  the  rights  of 
one  of  the  parties  who  made  the  improvements,  the  court  said: 
"The  improvements  made  by  him  may  be  referred  to  his  in- 
terest in  the  common  property.  And  if  a  division  shall  be 
made,  the  equity  between  the  parties  may  be  adjusted  in  that, 
proceeding.  We  are  not  aware  that  one  tenant  in  common 
can  make  improvements  on  tlie  common  property  and  charge 
his  co-tenants  even  ratably  with  their  value.  If  he  makes 
improvements  on  the  common  estate  he  does  so  at  his  peril. 
In  many  instances  it  would  be  equitable  that  he  should  have 
the  right  to  remove  the  same,  if  it  could  be  done  without 
permanent  injury  to  the  realty." 
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The  last  case  cited  we  do  not  regard  as  applicable.  We 
understand  the  law  to  be  that  a  wrong-doer  may  not  place 
improvements  on  real  estate  and  charge  his  co-tenants  or  the 
owner  of  the  title  with  the  same,  or  that  he  can  sue  for  them 
or  hold  a  lien  on  the  land  or  personal  recovery  of  the  laud  in 
a  suit  in  ejectment  or  otherwise,  requiring  payment  before 
recovery  is  allowed,  nor  that  he  may  wrongfully  improve  a 
person  out  of  his  title.  But  where,  in  a  case  of  partition  and 
a  sale  of  the  land  upon  which  the  improvements  are  placed, 
the  proceeds  of  the  land  are  increased  by  reason  of  the 
improvements,  a  court  of  equity  may  allow  and  pay  the  wrong- 
doer the  amount  which  the  fund  has  been  increased  by  reason 
thereof.  Certainly  the  owner  of  th^  title  is  not  injured  by 
this,  and  the  person  who  has  improved  the  estate  in  his  own 
wrong  is  simply  allowed  to  take  his  money  back;  in  other 
words,  it  is  not  considered  forfeited.  Any  other  rule  would 
appear  inequitable.  There  is  only  one  more  question  remain- 
ing to  be  considered  and  that  is  the  question  of  costs.  Ordi- 
narily a  court  of  equity  has  full  control  over  tlie  question  of 
costs,  but  there  are  exceptions  to  that  rule.  It  would  be 
error  in  a  partition  suit  to  require  one  of  the  parties  to  pay 
the  entire  costs,  and  a  decree  of  that  kind  would  be  reversed 
by  the  Appellate  Court,  as  held  in  Le  Moyne  v.  Harding,  132 
111.  p.  23.  The  court  says :  "We  are  unable  to  agree  with 
the  court  below  as  to  the  liability  of  Le  Moyne  for  all  the 
costs.  Those  occasioned  by  his  unfounded  claim  for  taxes  he 
should  pay,  but  the  ordinary  costs  of  the  partition  should  be 
paid  by  both  parties."  The  cause  was  remanded  with  direc- 
tions as  to  modifying  decree  as  to  costs.  Carrying  out  the 
doctrine  that  a  person  improving  an  estate  in  his  own  wrong 
may  not  do  so  as  to  incommode  or  cause  expense  to  the  holder 
of  the  title,  it  would  seem  to  follow,  equitably,  that  Phillips 
ought  not  to  cast  the  burden  of  proving  up  his  own  claim  and 
litigating  it  at  the  expense  of  the  owners  of  the  property 
improved.  Therefore,  he  should  be  required  to  pay  all  the 
costs  occasioned  by  the  cross-bill  and  incidents  thereto,  testi- 
mony, master's  expense,  etc.  For  the  reasons  above  given, 
the  decree  of  the  court  below  is  affirmed,  except  as  to  the 
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order  eoDcerning  the  costs,  which  is  reversed  as  to  that,  and 
the  cause  remanded  with  directions  to  the  court  below  to 
first  charge  the  $600  with  all  the  costs  of  the  partition  suit 
except  the  costs  made  on  the  cross-bill,  and  then  give  to  ap- 
pellee Phillips  one-fifth  of  the  sum  remaining,  and  that  Phil- 
lips, out  of  that  sum  so  given  him,  pay  the  costs  occasioned  by 
the  cross-bill  and  incidents  thereto,  and  if  any  deficiency 
remains,  charge  Phillips  with  the  remaining  costs  of  the  cross- 
bill. And  it  is  further  ordered  that  the  costs  of  this  appeal 
be  charged  to  appellee  Phillips. 

Decree  reversed  in  part  and  affirmed  in  'part. 


O.  B.  Lakson  et  al. 

V. 

C.  R.  Johnson. 


Sales — Oram  Left  with  Warehouseman — Judgments— Interests — Prac- 
tice. 


1.  Wheth*»r  or  not  certain  g^rain  delivered  under  a  contract  of  sale  was 
of  a  stated  quality,  is  a  question  of  fact  for  the  jury  in  view  of  the  evidence 
in  the  case. 

« 

2.  Upon  a  contention  by  a  warehouseman  th:it  certain  grain  was  received 
in  store,  it  is  improper  to  receive,  in  his  l)ehalf.  evidence  troing  to  show  his 
custom  with  reference  to  grain  left  in  his  warehouse,  it  not  being  shown  thac 
the  party  leaving  it  knew  of  such  custom. 

8.  The  intention  of  the  parties  where  grain  is  left  with  a  .warehouseman 
is  also  a  question  of  fact  for  the  jary. 

4.  In  case  of  unreasonable  and  vexatious  delay  in  payment  of  an  amount 
found  due  a  given  party,  interest  may  be  allowed  thereon  from  the  date 
the  same  was  due  and  payable. 

5.  The  question  that  the  judgment  in  a  given  case  was  excessive,  can  not 
be  primarily  raised  herein. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of   Kendall   Countj;   the 
Hon.  C.  W.  Upton,  Judge,  presiding. 
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Messrs.  Hopkins,  Aldbich  &  Thatcdkk,  and  Gkorgk  M. 

IIOLLENBAOK,  fOF  appcllailtS. 

Messrs.  Fowler  Brothers,  for  appellee. 

Lacet,  p.  J.  This  suit  was  brought  by  appellee  against 
appellants  to  recover  for  an  alleged  contract  price  of  fifty  and 
one  half  cents  per  bushel  for  608  bushels  corn  delivered  by 
him  to  appellant  prior  to  3d  October,  1888,  and  one  wagon 
load  of  rye.  It  appears  from  the  evidence  that  in  May,  1888, 
the  appellee  sold,  and  appellants  bought  of  him,  3,000  busliels 
com  at  fifty  and  one-half  cents  per  bushel,  about  400  bushels 
to  be  delivered  in  May,  and  the  balance  during  the  summer 
and  fall,  according  to  appellee's  testimony,  and  during  the 
summer,  according  to  appellants'.  The  appellee  did  not  com- 
ply with  the  exact  terms  of  the  contract  in  delivering  any  of 
the  corn,  but  delivered  tlie  400  bushels  in  July  and  August, 
and  the  608  bushels  afterward,  and  until  2d  October,  when 
the  last  wagon  load  was  delivered. 

The  appellants  admit  that  they  extended  the  time  for  the 
delivery  of  the  corn  during  the  month  of  September,  and  it 
appears  from  the  evidence  that  no  objection  was*  made  to 
receiving  the  corn  on  the  contract  on  account  of  the  time  of 
delivery  until  the  22d  of  October,  when  appellants  refused  to 
receive  any  more  of  the  3,000  bushels  contracted  for,  on  the 
grounds  that  the  time  had  expired  in  which  it  was  to  be  deliv- 
ered by  its  terms. 

The  main  controversy  in  the  case  before  the  jury  was  as  to 
the  quality  of  the  corn  delivered  during  the  existence  of  the 
contract,  that  is,  as  to  the  608  bushels. 

It  was  contended  by  appellants  that  it  was  not  l^o,  2,  the 
kind  of  corn  that  was  to  be  delivered.  This,  however,- was  a 
qiestion  of  fact  for  the  jury,  which,  according  to  a  special  ver- 
dict, found  that  the  corn  delivered  was  No.  2  corn.  We  think, 
under  the  evidence,  the  jury  was  justified  in  so  finding  on  that 
issue,  and  that  such  finding  ought  to  stand. 

It  appears  that  the  price  of  corn  had  declined  in  the  market 
from  fifty  and  one-half   cents,  the  contract  price,  to   thirty- 
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eight  cents  per  bushel,  and  that  while  appellee  was  anxious  to 
deliver  the  corn  under  the  contract,  tlie  appellants  were  not 
60  anxious  to  receive  it,  and  while  the  time  of  delivery  was 
made  uncertain  by  the  action  of  the  parties  in  treating  it  as 
binding,  by  acting  under  it  after  the  time  for  delivery,  accord- 
ing to  its  strict  terms,  had  expired,  the  appelLnnts  thought 
proper  to  put  an  end  to  it  on  the  22d  of  October,  1888,  in 
which  the  appellee  acquiesced,  and  from  that  time  the  con- 
tract, by  mutual  consent,  was  abandoned.  We  see  no  gotid 
reason  for  holding  that  the  jury  was  not  fully  justified  in 
holding  the  appellants  liable  to  pay  for  the  608  bushels  of 
corn  at  the  contract  price,  inasmuch  as  it  found  it  to  be  No.  2 
corn,  and  appellee's  given  instructions  on  this  point  we  do 
not  regard  as  misleading,  nor  the  modification  of  appellants' 
instructions  as  injurious;  for  their  violation  of  the  contract 
as  to  deliverng  the  entire  amount  of  corn  to  be  delivered 
we  regard  as  waived  by  appellants.  The  question  as  to 
the  quality  of  the  corn  was  the  only  legitimate  controversy. 
As  to  the  rye  delivered,  we  think  the  jury  were  justified  in 
finding  it  was  received  on  sale,  and  the  appellee  would  then 
be  entitled  to  receive  what  it  was  reasonably  worth.  What 
price  the  jury  fixed  on  it  we  can  not  tell.  As  to  the  rye,  the 
appellants  contended  that  it  was  received  in  store,  and  offered 
to  show  their  custom  in  reference  to  leavinggrain  in  the  ware- 
house, which  was  ruled  out  by  the  court,  to  which  ruling  an 
exception  was  taken. 

We  think  there  was  no  error  in  this.  There  was  nq  offer 
to  show  that  appellee  knew  anything  about  such  a  custom; 
and  the  circumstances  of  the  case  showed  no  intention  on 
either  side  to  store  the  rye.  Eefore  hauling  the  rye  appellee 
inquired  of  appellants  the  price  they  were  paying  for  rye, 
and  he  was  told  forty-five  cents  per  but-hel  for  No.  2  rye. 
Then  one  load  was  hauled  and  appellants  took  the  rye  and 
spread  it  on  the  floor  and  claimed  at  the  trial  that  it  was  damp 
and  damaged,  but  so  far  as  the  evidence  shows  they  made  no 
complaint  at  the  time  of  delivery  that  the  rye  was  not  No.  2. 
Under  such  circumstances  the  law  would  hold  it  to  be  a  sale 
of  the  rye,  if  not  as  No.  2,  at  least  for  what  it  was  reasonably 
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worth,  and  it  was  a  fair  question  for  the  jury  w^hether  appel- 
lants, by  not  objecting  to  the  grade,  did  not  accept  it  as  No.  2. 

The  question  of  the  intention  of  the  parties  as  to  the 
delivery  of  the  rye  was  to  bo  determined  b}'  the  jury,  but 
there  was  no  evidence,  even  if  it  was  appellants'  custom  to 
take  grain  in  store,  from  which  the  jury  could  have  inferred  a 
storage  of  the  rye. 

The  appellants  claim  that  the  judgment  is  excessive.  It 
would  in  fact  appear  to  be  so  unless  interest  be  allowed. 
The  appellants'  abstract  fails  to  set  out  the  reasons  assigned 
in  the  court  below,  by  appellants,  in  their  motion  for  a  new 
trial,  and  we  can  not  say  whether  any  such  reason  was  assigned 
as  to  raise  such  a  question,  and  if  not  raised  there  it  can  not  bo 
here,  and  without  knowing  what  such  reasons  were  we  can  not 
teil  whether  the  question  is  properly  raised  here  or  not.  Tlie 
presumptions  are  in  favor  of  the  action  of  the  court  below. 
Then,  again,  thercareno  instructions  on  the  question  of  interest, 
but  nevertheless  the  jury  may  have  allowed  it  if  the  evidence 
in  any  manner  justified  it.  If  there  was  unreasonable  and  vexa- 
tious delay  on  the  part  of  appellants  in  the  non-payment  of  the 
amount  found  due  appellee,  the  jury  would  be  justified  under 
our  statute  in  giving  interest  on  the  amount  from  the  date  of 
the  delivery  of  the  corn  and  rye. 

One  year  and  seven  months  have  elapsed  since  appellee 
was  entitled  to  his  money,  and  the  jury  may  have  regarded 
this  delay  as  unreasonable,  and  under  the  circumstances 
vexatious. 

Seeing  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  afflrmed. 
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Herrick  Stevens  Ei:  al. 

V. 

Mary  M.  Payne  et  al. 

Mortgages — Mortgagee  in  Possession — Duty  of— Waste. 

1.  A  mortgfngee  in  posseRsion  is  responsible  for  losses  occnoioned  by  his 
frross  negligence  or  wilful  default,  but  be  will  not  be  held  accountable  for 
anything  more  than  the  actual  rents  and  profits  received  from  property  in 
the  possession  of  tenants  unless  there  has  been  such  default  or  negligence 
on  his  part,  and  where  neither  such  dofault  nor  negligence  is  proved,  the 
mortgagee  is  to  be  held  to  have  exercised  the  reasonable  diligence  required 
of  him. 

2.  If  offers  were  made  in  a  given  case,  the  rejection  of  which  would 
create  a  liability  to  account  for  increased  rent  lost  in  the  particular  instances, 
such  facts  will  afford  no  jastiQcatioa  for  charging  more  than  the  amount 
80  lost,  or  for  going  back  and  making  a  general  charge  of  rental  values  for 
a  series  of  years. 

d.  A  mortgagor  residing  near  such  property,  with  opportunity  of  know- 
ing bow  the  property  was  rented  or  managed,  should  take  an  interest  in  it, 
afford  his  aid  and  advice,  and  communicate  any  cause  of  dissiitisfaciion  to 
the  mortgagee. 

[Opinion  filed  December  7,  1891.] 

In  error  to  the  Circuit  Court  of  La  Salle  County;  the  lion. 
George  W.  Stipp,  Jud^e,  presiding. 

Mr.  W.  S.  Coy,  for  plaintiflFs  in  error. 

Mr.  George  W.  Patton,  for  defendants  in  error. 

Cartwright,  J.  The  question  of  usury  in  the  various  trans- 
actions between  the  parties  to  this  cause,  was  determined  by 
the  Supreme  Court  in  the  case  of  Payne  et  al.  v.  Newcomb 
et  al.,  100  111.  611.  After  the  cause  was  remanded,  a  supple- 
mental answer  was  filed  by  George  W.  Newcomb,  Myron  L. 
Pearce  and  Ilerrick  Stevens,  May  12, 1882,  averring  that  after 
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the  original  decree  dismissing  the  bill,  the  property  described 
in  the  bill  was  sold  February  12,  1880,  under  the  power  in  a 
trust  deed  to  Herrick  Stevens,  who  went  into  possession,  and 
asking  an  accounting  under  the  mandate  of  the  Supreme 
Court.  The  cause  was  referred  to  a  master  November  6, 
1882,  to  state  an  account,  and  the  master's  report  was  tiled 
February  23,  1883.  Afterward  the  venue  was  changed  from 
Livingston  to  La  Salle  County.  The  Ciicuit  Court  of  La  Salle 
County  upon  a  hearing  of  exceptions  to  the  master's  report, 
having  sustained  some  exceptions,  and  the  parties  having 
agreed  that,  in  such  case,  the  court  might  restate  the  account 
without,  again  referring  to  a  master,  the  court  proceeded  to 
restate  the  account  on.  March  1, 1886,  up  to  April  1,  1884,  and 
then  referred  the  cause  to  a  master  to  state  an  account  after 
April  1,  1884.  The  master  took  testimony  and  stated  an 
account  from  April  1,  1884,  to  November  4,  1889. 

On  November  5,  1889,  Mary  M.  Payne  and  Joseph  Payne 
filed  their  supplemental  bill,  alleging  that  Stevens  had  been  in 
possession  of  the  property  under  the  trustee's  deed  of  Febru- 
ary 12,  1880,  from  that  date  to  March  6,  1887,  and  cliarging 
him  with  waste  and  a  want  of  ordinary  care  and  diligence  in 
realizing  the  rental  value  of  the  property,  and  asking  that  he 
be  charged  for  waste  committed  and  rental  values.  On 
November  19,  1889,  the  court  referred  the  cause  back  to  the 
master  to  state  an  additional  account  for  the  rent  of  1883. 
Tliis  being  done  by  the  master,  the  court  overruled  exceptions 
of  plaintiffs  in  error  and  entered  a  final  decree  for  redemption 
of  the  property  upon  payment  of  the  balance  due  on  the 
incumbrances,  as  shown  by  the  report.  Tlie  controversy  now 
is  concerning  the  account  as  restated  by  the  court  to  April  1, 
1884,  and  by  tlie  master  since  that  time,  and  also  for  the  rent 
of  1883.  The  court,  in  stating  the  account  of  the  loans,  cred- 
ited Stevens  with  $1,900  as  the  actual  loan  on  the  $2,000 
mortgage  of  July  22,  18G7,  and  plaintiffs  in  error  say  that  the 
$100  not  allowed  was  paid  Newcomb  for  services  rendered 
Payne,  and  was  not  retained  as  a  commission.  Newcomb  has 
so  testified  since  the  decision  of  the  Supreme  Court,  but  the 
question    was   settled   finally   by  that    decision.     Moreover, 
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Stevens'  answer  to  the  bill  stated  that  the  $100  was  paid  Xew- 
corab  as  commission,  and  Newcomb  made  a  statement  in  writ- 
ing of  the  various  loans  in  evidence  before  the  master,  in 
which  he  set  down  $1,900  as  the  amount  paid  Payne  on  that 
loan. 

The  court  credited  Stevens  with  $537.50  as  the  actual  loan 
on  the  mortgage  of  August  3,  1872,  for  $1,000. 

The  balance  of  the  amount  for  which  this  njoTt<?age  was 
given  was  made  up  of  Commissions  and  $275  interest  credited 
on  other  usurious  loans.  But  in  stating  the  other  Joans,  the 
court  charged  Stevens  with  ]}ayments  upon  them  made  by 
deductions  from  the  $1,000  loan  of  August  3, 1872.  This 
appears  to  be  true  to  the  extent  of  $200,  at  least. 

After  crediting  Stevens  with  only  the  amount  actually  paid, 
which  was  right,  he  should  not  have  been  charged  with  any 
more  than  was  actually  paid  to  him.  It  is  objected  that  the 
court  charged  Stevens  with  $288.  p:iid  October  5,  1870,  of 
which  it  is  said  there  is  no  evidence,  and  with  $354.22,  paid 
January  15,  1872,  which  it  is  said  should  be  $315.  Counsel 
for  defendants  in  error  says  that  the  $288  was  arrived  at  by 
taking  account  of  a  loan  of  May  12,  18G8,  which  was  secured 
on  other  land  and  had  been  paid  off,  on  which  Kewcomb 
charged  commissions  to  the  amount  of  $75,  and  adding  to  that 
sum  $13,  paid  by  Payne  for  rent. of  the  house,  making  $88, 
and  adding  a  payment  made  October  5, 1870,  by  which  process 
it  was  found  that  a  payment  of  $288  could  have  been  made,  as 
charged  by  the  court.  Some  similar  process  not  fully  disclosed 
produced  the  payment  of  $354.22. 

The  court  charged  Stevens  with  the  $13  house  rent  in  the 
account  of  rents,  and  it  should  not  be  counted  in  again  to  make 
up  a  ])ayment,  nor  should  the  court  go  into  a  transaction  fully 
completed  and  closed  and  take  out  of  it  pnyments  of  commis- 
sions voluntarily  made,  although  usurious,  and  use  them  for 
payments  on  other  loans.  The  direct  evidence  as  to  the  pay- 
ment of  January  15,  1872,  was  that  it  was  $315,  and  we  find 
nothing  in  the  record  from  which  we  can  see  that  any  indirect 
method  of  figuring  would  increase  it,  or  be  more  satisfactorj^ 
nor  has  counsel  aided  us  by  any  such  computation.     Where 
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the  court  allowed  a  payment,  the  record  must  sliow  that  the 
court  was  right  in  doing  so. 

While  Stevens  was  in  possession,  the  property  was  not  occu- 
pied by  him,  but  was  leased  to  tenants.  The  receipts  of  rent 
for  1880  amounted  to  $367.61;  for  1881,  $419.«9;  for  1882, 
$554.70,  and  for. the  subsequent  years  about  $550  per  annum. 
The  court,  in  restating  the  account,  disregarded  the  actual 
receipts  and  charged  Stevens  jvith  $939  rent  each  year  for  the 
years  1880, 1881  and  1882;  ordered  the  master,  in  stating  rents 
for  other  years,  to  charge  what  might  have  been  received  by 
the  exercise  of  ordinary  care  and  diligence,  if  he  should  find 
that  as  much  had  not  been  realized  as  might  have  been  with 
ordinary  diligence.  Under  this  order  the  master  took  testi- 
nionv  as  to  the  character  of  tlie  fai-m  and  its  condition,  tlie 
style  of  farming  done  by  the  tenants  and  the  annual  cash  rental 
value  of  tJie  farm,  and  in  the  report  to  November  4,  1889, 
stated  that  he  had  examined  fifty-nine  witnesses,  and  cm  the 
last  reference  he  examined  a  considerable  number  of  additional 
witnesses  on  the  same  subjects,  as  related  to  the  year  1883. 
Most  of  the  great  mass  of  testimony  so  taken  relates  to  cash 
rental  values,  and  consists  of  opinions  of  witnesses  on  that 
subject. 

The  master  reported  thathe  found  the  testimony  conflicting 
as  to  character  and  condition  of  the  farm  and  husbandry  of 
the  t'enants,  and  that  all  the  testimony  in  the  case  preponder- 
ated in  favor  of  a  cash  rental  value  of  $3  an  acre,  thirtynseven 
witnesses  placing  it  almost  uniformly  at  tliat  amount  The 
master  therefore  charged  Stevens  with  $819  rent  per  annum 
for  1884,  1885  and  1886,  and  $909  for  1883. 

Tliis  was  approved  by  the  court,  and  the  final  decree  was 
based  on  these  charges,  with  interest.  The  principle  upon 
which  this  was  done  was  that  as  mortgagee  in  possession, 
Stevens  was  bound  to  obtain  the  full  cash  rental  value  of  the 
property,  and  upon  failure  to  do  so,  must  answer  for  the  defi- 
ciency out  of  his  estate.  It  would  seem  that  no  higher 
degree  of  diligence  consistent  with  honesty  could  be  exacted 
of  one  who  rents  premises  to  tenants.  A  mortgagee  in  posses- 
sion is  responsible  for  losses  occasioned  by  his  gross  negligence 


206  Appellate  Courts  of  Illinois. 

Vol.  42  ]  Stevens  v.  Payne. 

or  wilful  default,  such  as  saflfering  a  notoriously  insolvent 
tenant  to  remain  in  possession,  whereby  rent  is  lost,  or  refus- 
ing a  responsible  tenant  at  a  higher  rent  where  the  premises 
have  not  already  been  in  good  faith  rented,  whereby  increased 
rents  are  lost,  but  he  will  not  be  held  accountable  for  any- 
thing more  than  the  actual  rents  and  profits  received  from 
property  in  the  possession  of  tenants,  unless  there  has  been 
wilful  default  or  gross  negligence  on  his  part.  Jones  on 
Mortgages,  Sec.  1123.  Mr.  Pomeroy  says:  "The  general 
duty  of  the  mortgagee  in  possession,  toward  the  premises,  is 
that  of  the  ordinary,  prudent  owner.  He  must  account  in 
general  for  their  rents  and  profits,  or  for  their  occupation 
value.  When  the  land  is  in  the  occupation  of  tenants,  he  is 
chargeable  with  the  gross  actual  rents  and  profits  received,  and 
with  no  more  unless  he  has  been  guilty  of  a  wilful  default." 
"  Some  of  the  American  cases  make  him  chargeable,  tinder 
these  circumstances,  with  the  amount  of  rent  which  he  might, 
with  reasonable  diligence,  have  received;  but  this  extensive  lia- 
bility, which  is  that  of  fiduciary  persons,  is  not  sustained  by  the 
weight  of  authority."  Pomeroy's  Equity  Jurisprudence,  Sec. 
1216,  and  note  1.  In  the  case  of  Moshier  v.  Norton,  100  111. 
63,  the  mortgagee  had  been  in  possession,  and  the  evidence 
showed  the  actual  receipts  of  rent  for  the  years  1878  and  1879, 
which  were  much  less  than  the  reasonable  rental  value  of  the 
lands,  and  the  Circuit  Court  charged  him  with  the  reasonable 
rental  value,  which  the  Suprxjme  Court  held  to  be  a  departure 
from  the  correct  i-ule  requiring  proof  of  wilful  default  or 
gross  negligence.  The  court  there  quote  approvingly  from  3 
Powell  on  Mortgages,  949,  1154,  as  follows:  "A  mortgagee 
will  not  be  obliged  to  account  according  to  the  value  of  the 
lands,  viz.:  he  will  not  be  bound  by  any  proof  that  the  land 
was  worth  so  much,  unless  it  can  likewise  be  proved  that  he 
actually  made  that  sum  of  it,  or  might  have  done  had  he  not 
been  guilty  of  fraud  or  wilful  default,  as  if  he  turned  out  a 
sufficient  tenant,  or  refused  to  accept  a  sufficient  tenant  that 
would  have  given  so  much  for  it;  for  it  is  the  laches  of  the 
mortgagor  that  he  lets  the  lands  lapse  into  the  hands  of  tlie 
mortgagee  by  the  non-payment  of  the  money,  and  when  it 
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doth,  he  is  only  a  bailiff  of  what  ho  doth  actually  receive,  but 
is  not  bound  to  the  trouble  and  pains  of  making  the  most  of 
what  is  another's." 

The  cases  clearly  hold  that  there  must  be  proof  of  wilful 
default  or  gross  negligence  on  the  part  of  a  mortgagee  in  pos- 
session, in  order  to  charge  him  witli  more  than  the  rents 
actually  received,  and  that  where  neither  such  default  nor 
negligence  is  proved,  the  mortgagee  is  to  be  held  to  have 
exercised  the  reasonable  diligence  intended  by  the  court  in 
the  use  of  tliat  term  in  the  cases  where  it  is  declared  that  the 
mortgagee  must  account  for  what  could  have  been  realized 
by  reasonable  diligence. 

Another  important  rule  laid  down  in  that  case  affecting  this 
one  is,  that  the  mortgagor  residing  near  the  property,  with 
opportunity  of  knowing  how  the  farm  was  rented  and  managed, 
bnuuld  have  taken  an  interest  in  it,  afforded  liis  aid  and  advice, 
and  communicated  an}'  cause  of  dissatisfaction  to  the  mort- 
gagee. Stevens  lived  in  Vermont  and  his  agent  resided  in 
Chicago,  distant  from  the  property.  During  the  lirst  three 
years  the  land  was  mostly  rented  on  shares,  for  one-third  of 
ilie  crop,  which  was  the  usual  share  of  the  landlord.  The 
renting  those  years  was  managed  by  a  sub-agent,  living  where 
the  property  was  located,  and  afterward  it  was  rented  by 
the  Chicago  agent  for  cash.  There  is  no  evidence  that  the 
mortgagor  ever  took  any  interest  in  the  renting  or  mariage- 
ment,  or  ever  communicated  any  suggestion  of  a  better  method 
to  Stevens  or  his  agent 

There  is  nothing  to  show  negligence  in  the  selection  of  the 
sub-agent,  and  he  testified  that  he  did  the  best  he  could  in  the 
renting.  The  actual  receipts  of  the  years  when  he  managed 
tlie  renting  are  shown,  and  subsequently,  when  the  farm  was 
not  in  as  good  condition,  the  Chicago  agent  realized  a  larger 
rental  for  cash  than  was  received  from  a  share  of  the  cro])s. 
The  farm  was  not  in  the  best  condition  at  first,  and  it  afterward 
became  worse,  in  respect  to  cockle  burrs,  while  occupied  by 
^  tenants,  and  this  is  the  general  experience  under  such  condi- 
tions. 

Yet  it  rented  for  no  less  than  in  the  first  years,  but  more 
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was  realized  from  it  There  was  some  evidence  of  oflFers  of 
higher  rent  for  the  farm,  or  a  ]>orlion  of  it,  but  there  was  also 
evidence  that  one  party  making  an  offer  was  not  considered 
responsible,  and  that  an  offer  so  made  was  made  late  in  the 
spring  after  the  farm  was  rented.  If  offers  were  made,  the 
rejection  of  which  would  create  a  liability  to  account  for 
increased  rent  lost  in  the  particular  instances,  such  facts  would 
afford  no  justification  for  char<j^ing  more  than  the  amount  so 
lost,  ox  for  going  back  and  making  a  general  charge  of  renta^ 
values  for  a  series  of  years.  The  court  disregarded  actual 
receipts,  whether  by  a  share  of  the  crops  or  in  cash,  and  charged 
Stevens  with  the  full  rental  value  of  the  premises,  thereby 
requiring  him  at  his  peril  to  secure  such  rental  value,  or  make 
up  the  deficiency. 

The  rental  value  fixed  was  based  mainly  upon  the  opinions 
of  witnesses,  varying  from  $2  to  $3.50  per  acre,  showing,  as  is 
usual,  a  remarkable  variance  in  matters  of  mere  opinion. 
There  was  no  sufficient  evidence  of  wilful  default  or  gross 
negligence  either  in  the  renting  on  shares  or  for  cash  to  justify 
the  making  of  such  general  charge,  and  it  could  only  have 
been  made  upon  the  principle  of  a  duty  to  realize  the  rental 
value.  This  does  not  appear  to  be  the  rule  of  liability,  since 
it  would  require  the  mortgagee  to  insure  the  best  results.  The 
decree  will  be  reversed  and  the  cause  remanded. 

lieversed  and  remcmded. 


City  of  Joliet 

V. 

Mary  A.  Shufelt. 


Municipal  Corporations — Highways — Changes  in — Personal  Injuries, 

1.  It  is  the  duty  of  a  municipality  changing  a  safe  existing  highway  to 
do  HO  in  such  manner  as  to  leave  the  same  reasonably  sufficient  in  width  and 
method  of  construction  to  answer  the  purposes  of  a  public  way  under  uU 
ordinary  conditions  and  in  view  of  ordinary  accidents.  If  it  c^m  not  make 
such  highway  reasonably  safe  after  a  change,  it  should  forbear  to  make  it. 
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2.  If  a  person  while  observinpr  due  core  for  hin  personal  safety  be  injured 
by  the  combined  result  of  an  accident  and  the  negligence  of  a  city  or  village, 
and  the  injury  would  not  have  been  sustained  but  for  such  negligence,  yet, 
although  the  accident  bo  the  primary  cause  of  the  injury,  if  it  was  one 
which  common  prudence  and  sagacity  could  not  have  foreseen  and  provided 
apiinst,  the  negligent  municipality  will  beheld  liable  for  the  injury. 

3.  The  running  away  of  a  hurse  is  an  ordinary  accident. 

[Opinion  filed  December  7,  1S91.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
CuAKLES  Blai^chard,  Judge,  presiding. 

Messrs.  J.  W*.  Downey,  City  Attorney,  and  J.  L.  O'Donnbll, 
for  apiJcllant. 

If  this  plaintiff  can  recover  in  this  case,  then  all  cities  are 
insurers  against  accidents.  We  do  not  deny  that  if  a  person 
j^assing  over  a  street  on  the  edge  of  a  high  bank  slips  or  trips 
or  is  accidentally  jostled  by  a  passer-by  and  falls  over  the  bank 
for  want  of  a  wall  or  railing,  the  law  holds  those  charged  with 
the  care  of  the  street  responsible.  Such  is  not  this  case.  If 
]>laintiff  can  recover  in  this  case,  then  a  pedestrian  walking 
beside  a  five  foot  wall  or  bridge  railing  in  a  city,  who  is  seized 
by  a  maniac,  lifted  into  the  air  and  hurled  Over  the  wall  into 
a  pit  or  river  can  recover  from  the  city.  We  know  of  no 
authority  which  holds  the  city  liable  for  the  result  of  extra- 
ordinary accidents.  Our  Supreme  Court  has  said  :  "A  munic- 
i^xil  corporation  is  not  liable  for  every  accident  that  may  occur 
within  its  limits.  It  would  be  a  most  ruinous  rule  to  adopt. 
Its  officers  are  not  required  or  expected  to  do  every  possible 
thing  that  human  energy  or  ingenuity  can  do  to  prevent 
the  happening  of  accidents  or  injury  to  the  citizen.  When 
they  have  exercised  a  reasonable  care  in  that  regard,  they 
liave  discharged  their  duty  to  the  public."  Centralia  v. 
Krause,  64  III.  19. 

In  Brown  v.  Mayor  of  Glasgow,  57  Mo.  156,  it  is  said  : 
'*It  would  certainly  be  a  most  unreasonable  demand  to  require 
the  corporate  authorities  of  a  city  not  only  to  provide  safe 
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and  commodious  streets  for  all  ordinary  purposes  of  travel,  but 
to  provide  thoroughfares  of  such  ample  dimensions  and  such 
matchless  grade,  that  accidents  even  from  runaway  teams 
would  be  absolute  impossibilities." 

Again  the  Supreme  Court  of  Illinois  has  said :  "As  we  had 
occasion  to  say  in  another  case,  a  municipal  corporation  is  not 
liable  to  damages  for  every  accident  that  may  occur  within 
its  limits.  It  would  be  a  most  ruinous  rule  to  adopt.  Its 
oflicers  are  not  required  or  expected  to  do  everything  that 
human  energy  or  ingenuity  can  do  to  prevent  injury  to  the 
citizen.  When  they  have  exercised  reasonable  care  in  this 
regard  they  have  discharged  their  whole  duty  to  the  public." 
Joliet  V.  Seward,  86  111.  402. 

In  another  case,  after  laying  down  the  rule  that  it  is  the 
duty  of  a  city  to  so  construct  its  streets  that  they  shall  be  safe 
for  all  ordinnry  travel,  and  that,  failing  in  this  duty,  it  will  be 
liable  if  a  comj)liance  with  such  duty  would  have  prevented 
the  injury,  this  court  says:  "  Of  course,  if  a  railing  sufficient 
to  secure  ordinary  travelers  from  injury  by  being  thrown  over 
the  embankment,  in  consequence  of  any  accident  or  mischance 
incident  to  the  use  of  the  street  in  an  ordinary  manner,  and 
which  are  liable  to  occur  without  the  fault  of  those  traveling 
thereon,  would  not  have  prevented  the  horse  of  appellee  from 
going  over  the  embankment  wall,  because  of  liis  violent  con- 
duct at  the  time,  the  city  should  not  be  held  liable,  although 
there  was  no  railing,  for  in  such  case  it  could  not  be  said  that 
the  defect  caused  the  injury."  Eockford  v.  Russell,  9  111. 
App.  229. 

The  rule  recognized  in  this  State  as  to  the  liability  of  cities 
and  based  upon  Joliet  v.  Verley,  35  111.  58,  does  not  conflict  with 
the  well  established  principle  that  if  the  accident  be  itself  the 
proximate  cause  of  the  injury  and  the  city  is  not  responsible 
for  the  accident,  no  recovery  can  be  had.  Rockford  v.  Tripp, 
83  111.  247,  approving  Marble  v.  Worcester,  4  Gray,  395. 

''  The  damages  to  be  recovered  in  an  action  must  always  be 
the  natural  and  proximate  consequence  of  the  wrongful  act 
complained  of. 

"If  a  new  force  or  power  has  intervened  sufficient  of  itself 
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to  stand  as  the  cause  of  the  mischief  or  injury,  the  first  must 
be  considered  as'  too  remote."  Schmidt  v.  Mitchell,  Si 
111.  195. 

We  submit  that  the  street  was  in  a  reasonably  safe  condition 
and  the  runaway  was  the  proximate  cause  of  the  injury,  and 
therefore  the  verdict  is  contrary  to  the  law  and  the  evidence. 

It  will  be  seen  from  the  evidence  that  the  question  was 
sharply  presented  in  the  trial  of  this  case  as  to  whether  or  not 
the  rnnninpj  away  of  the  liorse  was  an  ordinary  accident  within 
the  rule  of  law,  and  therefore  not  to  be  treated  as  the  cause 
of  the  injury,  or  was  an  extraordinary  accident  and  the  prox- 
imate cause  of  the  injury. 

Plaintiflf  in  her  declaration  alleged  that  by  reason  of  the 
condition  of  the  street,  etc.,  she  was  injured.  This  allegation 
is  equivalent  to  one  that  the  defect  in  the  street  and  no  other 
cause  produced  the  injury.  May  v.  Princeton,  11  Met.  442; 
Marble  v.  Worcester,  4  Gray,  395;  and  this  latter  case  as 
before  noticed  is  approved  in  Kockford  v.  Tripp,  83  III.  247. 
In  this  case  it  was  clearly  a  question  for  the  jury  as  to  whether 
the  accident  in  question  was  an  ordinary  accident  or  otherwise. 
The  court  had  no  right  to  decide  from  the  evidence  wliat  was 
the  character  of  the  accident  nor  to  what  extent  it  was  or 
was  not  the  cause  of  the  injury.  Rockford  v.  Russell,  9  111. 
App.  235. 

Messrs.  George  S.  House  and  Shuman  &  Defrees,  for 
appellee. 

"  The  correct  rule  is  laid  down  in  Palmer  v.  Andover,  2 
Gush.  600,  where  the  court  says,  that  *  where  the  loss  is  the 
combined  result  of  an  accident  and  of  a  defect  in  the  road, 
and  the  damage  would  not  have  been  sustained  but  for  the 
defect,  although  the  primary  cause  be  a  pure  accident,  yet,  if 
there  be  no  fault  or  negligence  of  the  plaintiflf,  if  the  accident 
be  one  which  common  pinidence  and  sagacity  could  not  have 
foreseen  and  provided  against,  the  town  is  liable.'"  Kelsey  v. 
Glover,  15  Vt  708;  Angell  on  Highways,  275. 

The  rule  of  law  announced  in  City  of  Joliet  v.  Verley,  35 
111.  58,  is  adopted  and  applied   in   its  full   extent   by   our 
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Supreme  Court  in  the  case  of  City  of  Bloomington  v.  Bay, 
42  111.  603. 

The  rule  is  further  sustained  by  our  Supreme  Court  in  the 
case  of  City  of  Lacon  v.  Page,  48  111.  499. 

The  rule  is  again  sustained  in  the  case  of  Village  of  Carter- 
ville  V.  Cook,  29  111.  App.  495. 

Tliis  last  case  was  appealed  to  the  Supreme  Court,  and  the 
court  was  hardly  pressed  to  set  aside  the  rule  of  the  Verley 
case  and  adopt  the  rule  now  urged  bj'  appellant.  The  case  is 
reported  in  129  111.  152.  Scholtield,  J.,  delivering  the  opinion 
of  tlie  court,  says: 

"The  evidence  given  upon  the  trial  tended  to  prove  that 
the  plaintiflF,  a  boy  of  some  fifteen  years  of  ago,  while  in  the 
observance  of  ordinary  care  for  his  own  safety,  passing  along 
a  much  used  public  sidewalk  of  the  defendant,  was,  by  reason 
of  the  inadvertent  or  negligent  shoving  by  one  boy  of  another 
boy  against  him,  jostled  or  pushed  from  the  sidewalk,  at  a 
point  where  it  was  elevated  some  six  feet  above  the  ground, 
and  was  unprotected  by  railing  or  other  guard,  and  thereby 
seriously  injured  in  one  of  his  limbs. 

"  The  objection  urged  against  the  ruling  in  refusing  and 
modifying  instructions,  presents  the  question  whether,  conced- 
ing the  negligence  of  the  defendant  in  omitting  to  reasonably 
guard  the  sidewalk  at  the  point  where  plaintiff  was  injured, 
by  railing  or  otherwise,  the  concurring  negligence  of  a  third 
party  over  whom  it  had  no  control,  in  producing  the  injury, 
releases  it  from  liability.  The  Supreme  Court  of  Massachu- 
setts have  held  in  Rowell  v.  City  of  Lowell,  7  Gray,  103, 
Kidder  v.  Dunstable,  Id.  104,  and  Sheppard  et  ux.  v.  Inhab- 
itants of  Chelsea,  4  Allen,  113,  that  it  does.  These  cases,  how- 
ever, seem  to  rest,  to  some  extent,  upon  the  phraseology  of  the 
Massachusetts  statutes,  which  is  less  comprehensive,  inthisclass^ 
of  cases,  than  is  the  ruling  in  this  court.  Chicago  v.  Keefe, 
Adm'r,  114  III.  222.  At  all  events,  we  are  comniitted  to  a 
different  line  of  ruling  upon  this  question.  In  Joliet  v.  Ver- 
ley, 35  111.  58,  Bloomington  v.  Bay,  42  111.  503,  and  City  of 
Lacon  v.  Page,  48  111.  500,  we  held  that  if  a  person,  while 
observing  due  care  for  his  personal  safety,  be  injured  by  the 
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combined  result  of  an  accident  and  the  negligence  of  a  citj  or 
village,  and  the  injnry  would  not  have  been  sustained  but  for 
such  negligence,  yaty  although  the  accident  be  the  primary 
cause  of  the  injury,  if  it  was  one  which  common  prudence  and 
sagacity  could  not  liave  foreseen  and  provided  against,  the 
negligent  city  or  village  will  be  held  liable  for  the  injury. 

"It  is  not  perceived  how,  upon  principle,  the  intervention 
of  the  negligent  act  of  a  third  person,  over  whom  neither  the 
plaintifiE  nor  the  defendant  has  any  control,  can  be  different  in 
its  effect  or  consequence,  in  such  case,  from  the  intervention 
therein  of  an  accident  having  a  like  effect.  The  former,  no 
more  than  the  latter,  breaks  the  casual  connection  of  the 
negligence  of  the  city  or  village  with  the  injury.  The  injured 
pai'ty  can  no  more  anticipate  and  guard  against  the  one  than 
the  other,  and  the  elements  which  constitute  the  negligence  of 
the  city  or  village  must  be  precisely  the  same  in  each  case; 
and  we  have  accordingly  held  that  where  a  party  is  injured  by 
the  concurring  negligence  of  two  different  parties,  each  and 
both  are  liable,  and  they  may  be  sued  jointly  or  separately. 
Wabash,  St.  Louis  &  Pacitic  Ry.  Co.  v.  Shacklet,  Adm'x, 
105  111.  364;  Transit  Co.  v.  Shacklet,  119  111.  232.  And  this 
is  abundantly  sustained  by  decided  cases  elsewhere.  North- 
ern Pennsylvania  Railroad  Co.  v.  Mahoney,  57  Pa.  St.  187; 
Cleveland,  etc..  Railroad  Co.  v.  Terry,  8  Ohio  (N.  S.),  570; 
Smith  V.  K  Y.,  S.  &  W.  Railroad  Co.,  46  N.  J.  L.  7;  Webster 
V.  Hudson  River  Railroad  Co.,  30  N.  Y.  260;  Patterson  on 
Railway  Accident  Law,  Sees.  39,  95,  and  cases  cited  in  notes 
appended  to  each  section;  see,  also.  Shearman  &  Redfield 
on  Negligence,  2d  Ed.,  Sees.  10,  27,  46,  401.  And  we  have 
applied  the  same  rule  in  a  suit  for  negligence  against  a  munic- 
ipal corporation.     Peoria  v.  Simpson,  110  111.  301. 

"The  Massachusetts  rule  seems  to  be  applied  also  in  Maine 
(Moulton  V.  Sanford,  51  Me.  127;  Wellcome  v.  Leeds,  Id.  313), 
but  it  seems  to  have  been  elsewhere  repudiated  when  the 
question  has  been  considered.  See  Hunt  v.  Pownal,  9  Vt. 
411,  and  authorities  cited  supra.^^ 

Our  Supreme  Court,  as  in  New  York,  has  declined  to  fol- 
low the  rule  as  held  in  Massachusetts,  Maine  and  Wisconsin, 
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but  has  adopted  the  rule  hold  in  Vermont.  The  Verley  case 
is  based  upon  the  doctrine  of  Hunt  v.  Pownal,  9  Vt.  411. 
And  in  tlie  case  of  the  Vilhige  of  Carterville  v.  Cook,  supra, 
the  Supreme  Court  of  this  State  reaffirm  and  adopt  the  rule 
of  the  Hunt  (Yeruiont)  case. 

Cartwrigiit,  J.  Exchange  street  in  the  city  of  Joliet  runs 
west  from  BluflF  street,  which  extends  north  and  south  along 
the  base  of  a  bluff  or  hill.  Exchange  street  was  laid  out 
sixty-six  feet  wide,  and  originally  extended  up  the  hill  on 
quite  a  steep  grade  to  an  intersection  with  Broadway,  at  the 
top  of  the  hill,  about  two  hundred  and  forty -eight  feet  west 
of  Bluff  street.  Broadway  runs  north  and  south  and  extends 
from  its  intersection  with  Exchange  in  its  northerly  course 
lip  a  hill  to  Oneida  street.  About  the  year  1886,  the  city 
of  Joliet  cut  down  about  two-thirds  of  Exchange  street  for 
the  purpose  of  making  a  more  level  and  convenient  route 
from  Bluff  street  west,  to  regions  lying  west  of  Broadway, 
and  thereby  entirely  severed  the  former  connection  of  most 
of  Exchange  street  with  Broadway  and  carried  Broadway 
over  the  part  so  cut  down  by  means  of  a  viaduct  About 
one-third  of  Exchange  street  was  left  substantially  at  the 
original  grade  connecting  Broadway  with  Bluff  street  as 
before.  The  roadways  were  of  stone  and  were  separated  by 
a  stone  wall.  There  was  a  sidewalk  on  the  north  side  of  the 
upper  roadway  and  a  carriage-way  next  south  with  a  cobble- 
stone gutter  next  the  stone  wall.  The  carriage-way  declined 
toward  the  wall,  the  decline  from  the  middle  being  about  six 
inches  in  ten  feet.  The  stone  wall  was  made  with  benclies  or 
rises  going  up  the  hill  and  finished  with  coping  stones  laid 
level.  The  wall  was  about  four  feet  higher  than  the  carriage- 
way proper  and  from  four  to  something  over  five  feet  higher 
than  the  gutter.  A  carriage  could  be  driven  in  the  gutter 
and  close  to  the  wall.  On  the  evening  of  June  2,  1889,  at 
about  ten  o'clock,  Mary  A.  Shufelt  was  riding  in  a  top  buggy 
with  the  top  partly  down,  drawn  by  a  horse  procured  at  a 
livery  stable  by  a  young  man  who  was  driving  and  managing 
the  horse,  down  the  hill  on  Broadway  from  Oneida  street 
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toward  the  viaduct  and  the  upper  roadAvay  on  Exchange 
street.  The  horse  started  into  a  trot,  and  when  the  driver 
pnlled  the  h'nes  to  check  liim,  it  was  found  that  the  bit  had 
parted  at  the  connection  of  the  mouth-piece  with  one  rin^c,  and 
the  bridle  was  pulled  back  off  from  the  horse's  head  upon  liis 
neck,  and  he  was  freed  from  any  kind  of  restraint.  The 
horse  ran  dow^n  Broadway  and  turned  into  the  upper  roadway 
on  Exchange  street  toward  the  barn  wliere  he  was  kept.  In 
making  the  turn  the  buggy  struck  the  stone  wall  at  a  point 
where  it  was  a  little  over  live  feet  higher  than  the  gutter  and 
between  sixteen  and  seventeen  feet  higher  than  the  lower 
roadway.  The  driver,  who  was  nearer  the  wall,  was  thrown 
over  it  into  the  lower  roadway,  and  Miss  Shu  felt  was  thrown 
upon  the  wall,  and  then  fell  from  the  wall  into  the  lower  road- 
way. The  seat  arm  to  which  she  was  clinging  was  broken 
and  her  hand  lacerated  and  slie  sustained  injuries  from  which 
she  was  paralyzed  and  became  utterly  helpless  with  no  pros- 
])ect  of  recovery.  The  horse  continued  down  the  hill  with  the 
buggy  until  it  struck  a  telegraph  pole,  where  the  buggy  was 
left  with  the  right  fore  wheel  dished  and  the  thills  and  cross 
bar  broken.  Suit  was  instituted  and  there  was  a  verdict  and 
judgment  for  §5,000.  The  charges  upon  which  the  claim  was 
based  were,  tliat  the  upper  roadway  was  not  of  sutficient 
width;  that  it  was  out  of  repair  and  in  bad  and  unsafe  condT- 
tion,  and  that  the  stone  wall  was  of  insufficient  height.  The 
errors  insisted  upon  here  ai-e,  that  the  court  erred  in  admit- 
ting evidence  of  appellee's  financial  condition  and  in  giving 
and  refusing  instructions,  and  that  the  evidence  did  not  war- 
rant the  verdict.  Appellee,  when  testifying,  was  asked  if  she 
had  been  able  to  pay  the  doctor's  bill  and  she  answered  that 
she  had  not.  No  objection  appears  in  the  record  at  that 
point.  She  was  afterward  again  asked  if  she  had  been  able 
to  pay  it,  to  which  question  objection  was  made.  She 
answered  the  question  before  any  ruling  the  same  as  before, 
and  the  answer  was  immediately  stricken  out  by  the  court. 
The  evidence,  although  immaterial,  was  already  before  the 
jury,  without  objection,  and  the  court  struck  out  the  answer 
made  probably  without  any  wrongful  intention   before  the 
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court  had  ruled.  There  eeerns  to  be  nothing  in  that  claim  of 
error.  TJie  second  instruction  given  for  appgllee  is  the  only 
one  of  the  instructions  given  that  is  objected  to,  and  it  is 
claimed  to  be  erroneous  in  assuming  that  the  runaway  belonged 
to  that  class  of  accidents  known  as  ordinary  accidents. 

The  instruction  contained  all  the  necessary  requirements  of 
care  and  prudence  on  the  part  of  appellee  and  her  companion, 
including  the  requirement  that  the  bit  became  loosened  and 
the  control  of  the  horse  lost  without  fault  on  the  part  of  either 
of  them,  and  inferred  the  jury  to  the  evidence  on  #th()tie 
questions,  but  it  is  insisted  that  the  jury  should  have  been 
required  to  decide  from  the  evidence  whether  the  runaway 
was  an  ordinary  accident.  Horses  are  in  general  and  constant 
use  with  bridles  and  bits  as  a  means  of  restraint.  The  loosen- 
ing or  breaking  of  a  bit  or  bridle  is  referable  to  causes  in 
general  existence  and  operation,  and  the  conduct  of  horses  in 
general  when  freed  from  restraint  is-  matter  of  ordinary 
observation. 

The  running  away  of  horses  attached  to  vehicles  is  so 
clearly  a  common  and  ordinary  accident  that  the  nature  of 
this  runaway  as  belonging  to  an  ordinary  class  of  accidents 
can  not  be  questioned.  There  was  nothing  extraordinary  in 
its  nature,  but  it  was  one  of  the  usual  occurrences  to  be  ex- 
pected in  the  use  of  horses  upon  the  streets,  and  appellant 
could  not  be  injured  by  its  being  treated  as  such.  Such  an 
accident  was  treated  by  the  Supreme  Court  as  ordinary  and  of 
a  class  to  be  guarded  against  in  City  of  Lacon  v.  Page,  48  111. 
499. 

Before  this  accident  the  horse  had  proved  uniformly  kind 
and  gen.tle,  the  harness  was  nearly  new,  and  it  does  not  appear, 
nor  is  it  claimed  that  appellee  or  the  driver  were  guilty  of 
any  negligence.  Neither  is  there  any  objection  to  the  verdict 
on  account  of  the  amount  of  damages.  The  point  is  made  that 
the  wall  was  not  of  insufficient  height,  because  it  was  high 
enough  to  stop  a  carriage  if  not  struck  with  sufficient  force  to 
throw  the  occupant  over, and  if  struck  with  such  force,  then  it 
would  be  s^fer  to  be  thrown  over  into  the  cut  than  to  be  thrown 
against  a  higher  wall.     It  is  said  that  if  the  wall  had  been 
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lii^her,  apj^ellee  might  have  been  instantly  killed.  It  is 
impossible  to  say  what  the  comparative  cbances  in  general 
might  be,  and  we  have  no  rule  or  formula  for  determining  the 
comparative  probabilities  of  injury  or  death  by  being  thrown 
against  the  wall  or  down  into  the  street  below,  nor  does 
the  evidence  aid  us  to  determine  that  question  in  this  case. 
Appellee  does  not  seem  to  have  been  thrown  with  very  great 
force,  for  she  aliglitcd  upon  the  wall  and  fell  or  rolled  qS 
into  the  cut.  We  are  not  able  to  say  from  the  evidence  tlmt 
it  would  be  safer  to  be  thrown  down  sixteen  or  seventeen  feet 
into  a  stone  cut  than  to  be  thrown  against  a  wall.  It  docs 
appear,  however,  that  appellant,  by  its  act  in  a  matter  where 
there  was  no  compulsion  upon  it  to  act  at  all,  had  produced  a 
condition  not  before  existing,  where  in  case  of  such  an  accident 
as  this  runaway,  one  or  the  other  of  tliose  things  would  be  very 
likely  to  happen.  Exchange  street  was  a  street  in  regular, 
daily  use  by  the  public,  and  when  appellant  formed  its  scheme 
for  cutting  down  a  part  of  it  to  further  the  convenience  of  its 
citizens,  and  designed  leaving  a  portion  for  its  former  use,  it 
was  its  duty  to  make  tlie  proposed  change  in  such  way  as  to 
leave  the  upper  roadway  reasonably  sufficient  in  width  and 
method  of  construction  to  answer  the  purposes  of  a  public 
way  under  all  ordinary  conditions  and  in  view  of  ordinary 
accidents.  It  was  required  to  so  construct  it  as  to  reduce,  as 
far  as  reasonably  practicable,  the  chances  of  injury  to  persons 
using  the  way  on  account  of  the  ordinary  accidents  incident 
to  such  use.  If  it  could  not  make  the  proposed  change  where 
there  was  a  safe  highway  existing  and  leave  an  upper  road- 
way reasonably  safe  after  the  change,  it  should  forbear  to 
make  it.  Joliet  v.  Verley,  35  III.  58.  Cities  are  invested  with 
the  power  of  eminent  domain,  and  are  thus  provided  with  the 
means  to  acquire  all  necessary  lands  for  streets,  and  they 
assume  the  duty  of  exercising  all  the  chartered  powers  they 
possess  in  the  performance  of  their  obligations  to  a  reason- 
able degree.  While  the  obligation  extends  no  further  than 
to  require  tliat  the  way  shall  be  reasonably  safe,  it  must  be  so 
in  view  of  ordinary  accidents  likely  to  occur.  On  the  north 
side  of  the  upper  roadway  there  was  a  sidewalk  which  reduced 
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tlie  space  left  for  a  carriage  way,  so  that  when  the  horse 
turned  into  Exchange  street  it  was  necessary  to  turn  upon  a 
comparatively  narrow  way.  It  is  matter  of  common  knowl- 
edge that  it  requires  considerable  space  to  make  a  turn  in 
safety  when  going  at  a  high  rate  of  speed.  This  horse  was 
not  running  fast,  and  might  have  made  the  turn  in  safety  if 
the  grade  had  been  favorable,  but  in  addition  to  the  narrow 
way,  the  street  surface  inclined  toward  the  wall,  making  it 
still  moredifiicult  to  make  the  turn  in  safety.  As  it  was,  the 
liorse  ])ractieally  cleared  the  wall,  and  with  but  little  more 
space  the  injury  would  not  have  occurred.  A  coping  stone  of 
great  weight  was  thrown  into  the  cut,  but  it  is  evident  that 
this  was  not  done  by  striking  against  it  alone,  but  more  prob- 
ably it  was  lifted  by  the  wheel  running  under  it.  The  break- 
ing of  the  thills  and  cross  bar  was  probably  done  at  tlie 
telegraph  pole.  We  think  there  was  sufficient  evidence  to 
authorize  the  jury  to  find  that  the  roadway,  by  rcfison  of  its 
width  and  the  kind  and  manner  of  construction  of  the  road- 
way and  wall  with  the  deep  cut  adjoining  was  not  reasonably 
safe  for  teams  coming  down  the  hill  on  Broadway  and  turning 
into  the  roadway  at  any  considerable  rate  of  speed  and  con- 
tinuing down  the  hill.  Those  hills  and  all  the  surroundings  . 
were  matters  to  be  considered  in  determining  the  plan  of  con- 
struction, and  the  way  should  be  reasonably  safe  in  view  of 
the  entire  situation.  The  original  way  was  free  from  the 
dangerous  adjunct  of  a  deep  cut,  and  appellant  should  not 
make  one  and  leave  the  street  oi^en  above  unless  it  could  do 
so  with  a  due  regard  to  tlie  public  safety. 

The  law  applicable  to  the  case  is  well  settled  in  this  State. 
If  there  is  negligence  on  the  part  of  a  city,  the  mere  fact  that 
it  is  through  an  accident  that  the  negligence  produced  the 
injury,  will  afford  no  excuse  for  the  city.  The  injury  to  the 
appellee  was  the  combined  result  of  the  runaway  and  of  the 
insufficiency  of  this  roadway,  and  but  for  such  insufficiency 
the  injury  would  not  have  occurred.  If  a  person  while 
observing  due  care  for  his  persorfnl  safety  be  injured  by  tlie 
combined  result  of  an  accident  and  the  negligence  of  a  city 
or  village,  and  the  injury  would  not  have  been  sustained  but 
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for  such  negligence,  yet,  although  the  accident  be  the  primary 
cause  of  tlie  injury,  if  it  was  one  which  common  prudence 
and  sagacity  could  not  have  foreseen  and  provided  against,  the 
negligent  city  or  village  will  be  held  liable  for  the  injury. 
Village  of  Cartervillc  v.  Cook,  129  111.  152;  Joliet  v.  Verley, 
35  111.  68. 

What  has  been  said  disposes  of   questions  raised  on  the 
refusal  of  instructions  for  appellant. 

The  judgment  will  be  affirmed. 

Jtidginent  affirmed* 


Mary  T.  Snyder 

V. 


I  42    210 

Edward  M.  Snyder  et  al.  '"^"  ^ 


Conserrafors — Persons  of  Feeble  Mind^- Jurisdiction  of  Circuity  Probate 
and  County  Courts* 

'  1.    Jurisdiction  in   the  appointment  of  a  conservator  is  as  exclusive  as 
that  in  the  appointment  of  an  executor. 

2.  The  jurisdiction  to  appoint  conservators  is  exclusive  in  Probate 
Courts,  in  those  counties  where  such  courts  are  established,  and  in  the  County 
Courts  in  those  counties  where  Probate  Courts  are  not  established. 

3.  Upon  an  appeal  from  the  Probate  to  the  Circuit  Court  of  a  person 
adjudpred  to  be  distracted,  no  order  having  been  made  in  the  Probate  Court 
as  to  the  appointment  of  a  conservator,  the  Circuit  Court  can  not  act  in  the 
mutter  of  such  appointment. 

[Opinion  filed  December  7,  1S91.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  DoKRANCE  DiBKLL,  Judgc,  presiding. 

On  the  14th  day  of  February,  1889,  Levi  Snyder,  a  resi- 
dent of  La  Salle  County,  died  intestate,  leaving  surviving 
liim  his  widow  (the  appellant)  and  his  children,  Levi  F.  Sny- 
der, Edward  M.  Snyder,  Mary  L.  Westgate  and  Anna  Eliza 
McGinnis,  as  his  only  heirs. 
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He  left  an  estate  cousistin^  chiefly  of  personal  property, 
out  of  which  appellant  would  receive  ^8,000  or  $10,000. 

On  the  11th  day  of  June,  1SS9,  the  three  children,  Edward, 
Mary  and  Anna  Eliza,  filed  a  petition  in  the  Probate  Court 
showing  that  their  mother  was  a  distracted  person,  of  feeble 
mind,  and  unfit  to  properly  manage  or  control  her  property, 
and  asking  the  appointment  of  some  fit  person  to  be  the  con- 
servator. In  July  of  that  year  a  trial  was  had  by  a  jury 
resulting  in  a  verdict  and  judgment  finding  that  appellant  was 
a  distracted  person  and  unfit  to  care  for  her  property.  From 
the  judgment  there  rendered  the  appellant  prosecuted  an 
appeal  to  the  Circuit  Court,  where  trial  was  again  had  result- 
ing in  a  like  verdict  to  that  rendered  in  the  Probate  Court. 
The  Circuit  Court  overruled  a  motion  for  new  trial,  entered 
judgment  on  the  verdict,  appointed  Samuel  M.  Hesler  con- 
servator, and  remanded  the  cause  to  the  Probate  Court  for 
further  proceedings. 

I'rom  the  judgment  rendered  by  the  Circuit  Court  appel- 
lant prosecuted  this  appeal. 

Messrs.  McDouoall  &  Chapman,  Brewkk  &  Strawn  and 
D.  B.  Snow,  for  appellant 

Messrs.  Snyder  &  Stead  and  Mayo  &  Widmer,  for  appel- 
lees. 

IIarker,  J.  Touching  the  mental  cohdition  of  appellant 
a  large  number  of  witnesses  were  examined,  and  their  testi- 
mony makes  a  very  voluminous  record.  Much  of  the  testi- 
mony is  conflicting.  We  do  not  care  to  discuss  it  at  length, 
but  hold  that  it  was  amply  sufficient  to  support  tlie  finding 
tliat  she  >vas  a  distracted  person  and  of  feeble  mind,  and  for 
that  reason  not  capable  of  caring  for  her  estate. 

We  are  unable  to  discover  any  substantial  error  of  the  Cir- 
cuit Court  in  ruling  upon  the  admission  of  evidence,  or  in  the 
giving  or  refusing  instructions. 

We  are  of  the  opinion,  however,  that  the  Circuit  Conrt 
exceeded  its  authority  in  appointing  a  conservator.     By  Sec. 
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20,  Art  6,  of  the  Constitution,  it  is  declared  that  Probate 
Courts  in  those  counties  where  established,  "shall  have  origi- 
nal jurisdiction  of  all  probate  matters,  the  settlement  of 
estates  of  deceased  persons,  the  appointment  of  guardians  and 
conservators  and  settlement  of  their  accounts."  The  act  of 
1877,  establishing  Probate  Courts  under  that  constitutional 
provision,  confers  original  jurisdiction  on  such  courts  for  the 
appointment  of  conservators. 

There  beinsr  no  authoritv  conferred  either  by  the  constitu- 
tion  or  statute  on  Circuit  Courts  to  appoint  conservators,  we 
hold  that  jurisdiction  in  that  regard  is  exclusive  in  Probate 
Courts  in  those  counties  where  such  courts  are  established, 
and  in  the  Countv  Courts  in  those  counties  where  Probate 

m 

Courts  are  not  established. 

In  considering  the  action  of  a  Circuit  Court  in  the  appoint- 
ment of  an  executor,  our  Supreme  Court,  in  the  case  of  Ken- 
nedy V.  Kennedy  et  al.,  105  III.  350,  say :  "  The  appointment 
of  executors  belongs  to  the  jurisdiction  of  the  cjourt  of  probate 
(tlie  County  Court),  and  we  think  it  should  have  been  left  with 
that  court  to  make  such  appointment."  Jurisdiction  in  the 
appointment  of  a  conservator  is  as  exclusive  as  that  in  the 
appointment  of  an  executor. 

It  should  be  borne  in  mind,  also,  that  the  appeal  from  the 
Probate  Court  was  solely  fronv  tlie  judgujent  on  the  verdict 
that  appellant  was  a  distracted  person.  The  appeal  did  not 
include  an  order  appointing  a  conservator,  because  no  such 
order  had  been  made.  The  Circuit  Court  acquired  jurisdic- 
tion of  the  case  by  appeal,  and  the  question  of  who  should  bo 
appointed  conservator  not  having  been  decided  nor  entertained 
by  the  Probate  Court,  the  Circuit  Court  could  not  act  in  the 
matter  of  appointment. 

Tlie  judgment  of  the  Circuit  Court  will  l>e  affirmed  in  all 
respects  except  as  to  the  appointment  of  Samuel  M.  Hosier, 
conservator,  and  reversed  as  to  so  much  as  appertains  to  such 
appointment,  and  the  case  will  be  remanded  to  the  Circuit 
Court  with  directions  to  remand  the  same  to  the  Probate 
Court  for  the  appointment  of  a  conservator  and  further  pro- 
ceedings. 

Afflrmedin  part  and  reversed  in  part  and  remanded. 


222  Appellate  Courts  of  Illinois. 

Vol.  42. 1  Rich  v.  City  of  Naperville. 


Frederick  Rich  et  al. 
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City  of  Naperville. 

Muuiripal  Corporations — Ordinance — Parading  Public  Streets — '^Saha- 
Hon  Army.''* 

1.  Ordinnncefl  to  be  valid  must  be  reasonable;,  they  must  not  be  opprefl- 
91  ve;  they  must  be  fair  and  impartial,  and  not  so  framed  as  to  allow  their 
enforcement  to  rest  in  official  discretion. 

2.  Where  public  parades  and  demonHtrations,  whether  religious  or  polit- 
ical, do  not  threaten  the  public  peace,  or  substantially  interfere  with  the 
ripfhts  of  others,  every  measure  repressing  them,  whether  by  legislative 
enactment  or  municipal  ordinance,  is  an  encroachment  upon  fundament'il 
and  constitutional  rights. 

3.  Upon  proceedings  against  members  of  the  "  Salvation  Army  '*  for  the 
broach  of  an  ordinance  prohibiting  the  parading  of  streets  by  any  organiza- 
tion without  first  securing  the  permission  of  the  city  council,  this  court 
holds  the  same  to  be  void,  upon  the  ground  of  its  being  unreasonable, 
oppressive,  and  so  framed  as  to  allow  its  enforcement  to  rest  in  unregulated 
official  discretion. 

[Opinion  filed  December  7,  1891.] 

Ai'PEAL  from  the  County  Court  of  DuPage  County;  the 
Hon.  David  B.  Sherwood,  Judge,  presiding. 

Messrs.  Charles  E.  Pope,  J.  F.  Snyder,  and  McMurdy  & 
Job,  for  appellants. 

Mr.  Charles  Wheaton,  for  appellee. 

Harker,  J.  The  appellants  are  members  of  a  religious 
organization  known  as  the  "Salvation  Array,"  and  as  such,  on 
the  afternoon  of  Sunday,  September  21,  1890,  after  forming  a 
procession  at  their  place  of  worship  in  the  city  of  Naperville, 
marched  under  flags  with  musical  instruments  and  singing,  some 
ten  blocks  through  the  streets  of  the  city  and  then  entered 
their  place  of  worship. 
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For  so  doing,  without  haviug  first  obtained  a  permit  from 
the  city  council,  tliej  were  arrested,  prosecuted  and  fined 
nnder  the  following  ordinance : 

"  It  shall  be  unlawful  for  any  person  or  persons,  society  or 
club,  or  association  of  any  kind,  to  parade  any  of  the  streets  of 
the  city  of  Naperville,  with  any  flag  or  flags,  banners  or  trans- 
parencies, drums,  horns  or  other  musical  instruments  without 
first  having  secured  the  permission  of  the  city  council  so  to 
do.  Any  person  violating  the  provisions  of  this  section  shall 
be  fined  not  less  than  $b  or  more  than  $100  for  each  offense." 

There  does  not  appear  to  have  bcQU  any  disturbance  during 
the  procession  on  the  part  of  appellants  or  others,  and  nothing 
occurred  along  the  line  of  march  of  a  riotous  or  discordant 
character. 

The  sole  question,  then,  for  our  determination,  is  the  validity 
of  the  ordinance. 

We  see  nothing  in  the  contention  of  counsel  for  appellee 
that  the  validity  of  the  ordinance  can  not  be  questioned  here, 
because  appellants  did  not,  in  the  County  Court,  submit  its 
validity  by  writing  propositions  of  law  to  be  "  held "  or 
"  refused." 

Its  validity  was  questioned  when  objection  to  its  introduc- 
tion as  evidence  was  made,  and,  as  the  charge  in  the  complaint 
was  not  controverted  by  appellants,  the  only  frictional  ques- 
tion there,  as  it  is  here,  was  the  validity  of  the  ordinance. 

Ordinances  to  be  valid  must  be  reasonable;  they  must  not 
be  oppressive;  they  must  be  fair  and  im})artial;  they  must  not 
be  so  framed  as  to  allow  their  enforcement  to  rest  in  ofiicial 
discretion.  Village  of  Ilyde  Park  v.  Carton  et  al.,  132  111.  100; 
City  of  Chicago  v.  Trotter,  136  111.  430;  In  re  Frazer,  6S  Mich. 
396;   1  Dillon  on  Municipal  Corporations,  Sees.  254-256. 

Ever  since  the  landing  of  the  Pilgrims  from  the  Mayflower 
the  right  to  assemble  and  worship  according  to  the  dictates  of 
one's  conscience,  and  the  right  to  parade  in  a  peaceable  manner 
and  for  a  lawful  purpose,  liave  been  fostered  and  regarded  as 
among  the  fundamental  rights  of  a  free  people.  Tlie  spirit 
of  our  free  institutions  allows  great  latitude  in  public  parades 
and  demonstrations,  whether  religious  or  political,  and  if  they 
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do  not  threaten  the  public  peace,  or  substantially  interfere 
with  the  rights  of  others,  every  measure  repressing  them, 
whether  by  legislative  enactment,  or  municipal  ordinance,  is 
an  encroachment  upon  fundamental  and  constitutional  riglits. 

This  ordinance  in  effect  prohibits  all  processions  of  a  char- 
acter kindred  to  the  one  formed  by  appellants,  but  leaves  it  in 
the  discretion  of  the  council  whether  to  enforce  it  or  not.  In 
other  words,  it  proliibits  all  persons  and  organizations  from 
parading  the  streets  with  flags,  drums  and  trumpets,  but 
authorizes  the  city  council  to  allow  such  ]>arade,  if  a  majority 
of  that  body  feel  so  disposed.  Under  it,  a  circus  pageant,  with 
brass  band  and  calliope,  could  till  the  streets  of  Na])erville  on 
one  day,  and  the  privilege  of  marcliing  from  churcli  to  picnic 
gt'ounds  under  flags  and  banners  be  denied  a  Sabbath  school 
on  the  next. 

In  the  case  of  Matter  of  Frazer,  63  Mich.  396,  approved  by 
our  Supreme  Court  in  City  of  Chicago  v.  Trotter,  s^ipra,  the 
Su[)reme  Court  of  Michigan  in  passing  on  an  ordinance  simi- 
lar to  this  one,  used  the  following  language : 

"  This  by-law  is  unreasonable,  because  it  suppresses  what  is 
in  general  perfectly  lawful,  and  because  it  leaves  the  power  of 
permitting  or  restraining  processions  and  their  courses  to  an 
unregulated,  official  discretion,  w/i£7i  the  whole  vmtieTj  if  regu- 
lated at  all^  must  he  h/  permanefit,  legal  provisions^  operating 
generally  and  impartially,^^ 

The  chief  difference  between  the  ordinance  in  the  Trotter 
case  and  this  one  is,  that  the  official  discretion  there  was 
veste<l  in  the  superintendent  of  police,  while  here  it  is  vested 
in  the  city  council.  So  far  as  the  application  of  the  principle 
is  concerned,  there  is  no  difference. 

A  city  council  may  he  as  capricious  as  a  superintendent  of 
police.  If  this  ordinance  is  held  valid,  then  may  the  city 
council  shut  off  the  parades  of  those  whose  notions  doiiot  suit 
their  views  and  tastes  in  politics  or  religion,  and  permit  like 
parades  of  those  whose  notions  do.  When  men  in  authority 
are  permitted  in  their  discretion  to  exercise  power  so  arbitrary, 
liberty  is  subverted,  and  the  spirit  of  our  free  institutions  vio- 
lated.    And  it  is  all  the  same  whether  that  discretion  is  excr- 
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cised  by  one  man  or  several.  Where  the  granting  of  the 
permit  is  left  to  the  unregulated  discretion  of  a  small  body  of 
city  aldermen,  the  ordinance  can  not  be  other  than  partial  and 
discriminating  in  its  practical  operation. 

The  law  abhors  partiality  and  discrimination.  All  persons 
and  all  societies  stand  upon  the  same  plane  concerning  their 
liberties,  whether  political,  social  or  religious,  and  their  full 
enjoyment  is  vouchsafed  by  our  bill  of  rights. 

Because  this  ordinance  is  unreasonable,  oppressive  and  so 
framed  as  to  allow  its  enforcement  to  rest  in  unregulated  offi- 
cial discretion,  we  must  hold  that  it  is  void. 

Judgment  of  the  County  Court  will  be  reversed. 

Judgment  reversed. 


Lynden  Evans 

V. 

Simon  Mohr  et  al. 


42  825 
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42  225 
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At/orney  and  Client — Services  Rendered^ Recover jf for — Contract, 

1.  An  attorney *8  rigbt  to  recover  compensation  for  services  alleged  to 
have  been  rendered  a  given  party,  must  rest  upon  some  contract,  express  or 
implied,  or  created  by  law,  which  would  render  such  party  liable  to  him. 

2.  Knowledge  that  an  attorney  was  engaged  in  the  business  of  a  given 
party,  will  not  raise  an  implied  contract  on  the  part  of  such  person  to  pay 
therefor,  he  having  entered  into  a  written  contract  with  the  business  partner 
of  such  attorney  to  attend  to  such  business,  the  understanding  being  that 
he  was  to  pay  for  services  rendered  by  third  parties. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circuit  Court  of  La  Salle  County;  the 
Hon.  DoRBANCE  Dibell,  Judge,  presiding. 


Messrs.  Fbedkbick  Abnd,  for  appellant,  and  Lynden  Evans, 
pro  se. 

TouXLIIU 
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Messrs.  Duncan  &  Gilbert  and  D.  BC  Snow,  for  appellees. 

Cartwright,  J.  This  was  a  suit  by  appellant,  commenced 
by  attachment  against  appellees,  who  reside  in  Qermany*  to 
recover  the  value  of  services  alleged  to  have  been  rendered 
for  appellees  by  appellant  as  their  attorney-  The  case  was 
tried  by  the  court  without  a  jury  and  there  was  judgment  for 
appellees  for  costs.  The  facts,  as  developed  on  the  tria',  are 
substantially  as  follows:  In  February,  1887,  Elizabeth  B.  F. 
Reddick  died  intestate,  leaving  an  estate  of  $30,000  or  more, 
and  leaving  as  her  heirs  her  brother,  John  Funk,  and  the 
appellees,  descendants  of  a  deceased  half-sister.  On  the  peti- 
tion of  John  Funk,  who  swore  that  he  was  the  only  heir  of 
the  decedent,  George  W.  Armstrong  was  appointed  adminis- 
trator of  her  estate  by  the  Probate  Court  of  La  Salle  County, 
and  the  administration  proceeded  until  Funk  obtained,  through 
orders  of  the  Probate  Court,  all  the  personal  estate.  Funk 
knew  of  the  German  heirs,  and  having  obtained  the  estate 
through  the  administration,  sent  an  agent  named  Wesselingto 
Germany  and  obtained  through  his  agency  a  release  or  trans- 
fer of  their  interest  in  the  estate  for  $1,500  by  means  of  fraud. 
The  purchase,  and  the  existence  of  these  heirs,  who  were 
entitled  to  one-half  of  the  estate,  was  not  made  known  to  the 
Probate  Court,  which  still  had  jurisdiction  of  the  administra- 
tion. 

Daniel  Evans  was  judge  of  the  Probate  Court  and  had  been 
sued  by  Funk.  During  the  pendency  of  that  suit.  Judge 
Evans  discovered  from  the  records  of  his  court  that  there 
were  other  heirs  in  Germany  of  the  Reddick  estate.  With 
this  information  he  went  to  Chicago  and  called  on  his  son,  the 
appellant,  who  was  a  practicing  lawyer  and  a  member  of  the 
firm  of  Barnum,  Evans  &  Barnum.  The  senior  meml)er  of  the 
firm,  William  H.  Barnum,  was  then  in  Europe,  and  appellant 
cabled  him  to  wait  for  a  letter,  wherein  he  gave  Barnum  the 
information  and  asked  him  to  investigate.  This  was  done,  as 
appellant  testified,  primarily  for  the  purpose  of  ascertaining 
whether  Funk  was  a  perjurer,  and,  at  the  same  time,  if  Bar- 
num was  willing,  he  could  do  something  for  the  defrauded 
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heirs.  Barnum  visited  appellees  and  obtained  from  them  a 
power  of  attorney  to  collect  and  receive  their  share  of  the 
estate,  with  full  power  "  to  bring,  prosecute,  conclude,  and  in 
his  discretion,  to  manage  and  control  whatever  suits,  appeals 
or  appellate  proceedings  in  law  or  equity,  in  Illinois  or  else- 
where,'' might,  in  his  judgment,  be  found  necessary.  At  the 
same  time,  and  as  a  part  of  the  same  transaction,  a  further 
instrument  was  executed  between  the  same  parties  referring 
in  terms  to  the  power  of  attorney y.and  providing  that  when 
Barnum  should  realize  the  full  amount  of  money  or  property 
that  he  should  be  able  to  recover  under  the  power  of  attor- 
ney, then,  after  retaining  the  amount  of  all  cash  outlays  made 
by  him,  he  should  keep  and  retain  as  his  own,  in  full  payment 
of  and  for  his  services  as  attorney  in  fact,  and  for  all  legal 
services  he  might  have  rendered  or  procured  to  be  rendered, 
one-half  of  the  remaining  money  or  property,  and  should  dis- 
tribute the  other  half  to  appellees,  and  in  case  of  failure  to 
recover  at  all,  then  he  should  get  nothing  whatever  for  his 
efforts  and  services  nor  his  outlays. 

In  consideration  of  this  arrangement  Barnum  agreed  in  this 
instrument  to  perforai  all  the  duties  imposed  upon  him  by  the 
power  of  attorney  to  tlie  best  of  his  ability,  among  which  were 
the  bringing  and  prosecution  of  suits  for  the  recovery  of  the 
inheritance.  It  is  urged  that  the  cross-examination  of  Bar- 
num as  to  this  agreement  was  improper.  He  testified  to  the 
making  of  the  power  of  attorney,  and  on  cross-examination, 
was  required  to  give  the  whole  of  the  same  transaction,  and  in 
this  there  was  no  error.  When  Barnum  returned  from  Eu- 
rope he  showed  the  power  of  attorney  and  agreement  to 
appellant,  and  appellant  was  informed  of  their  contents  and 
relation  to  each  other. 

Barnum  employed  a  firm  of  attorneys  at  Ottawa,  Illinois, 
who  agreed  to  imdertake  and  prosecute  the  litigation  neces- 
sary to  recover  the  estate  for  a  fee  of  $1,000  in  case  of  success, 
and  nothing  in  case  of  faihire.  Appellant  was  also  employed 
by  Barnum  as  an  attorney  in  the  matter  upon  an  agreement 
for  a  reasonable  fee  in  case  of  success  and  nothing  unless  suc- 
cessful; and  subsequently  Barnum  relinquished  to  appellant 
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all  claim  to  auy  proceeck  and  it  was  agreed  between  tbem  that 
appellant  should  have  the  one-half  to  which  Barnum  would 
be  entitled. 

There  was  a  proceeding  in  the  Probate  Court  and  a  bill  in 
equity  was  filed,  whereupon  Funk  sent  his  attorney  to  Ger- 
many and  settled  with  appellees  for  a  consideration  of  about 
$10,000,  and  an  agreement  to  protect  them  against  any  claim 
by  Barnum.  The  Ottawa  firm  knew  nothing  of  the  contract 
by  which  Barnum  was  to  have  one-half  the  estate  for  legal 
services  rendered  and  procured,  and  they  were  the  only  attor- 
neys appearing  in  court  or  of  record  in  the  matter.  Funk 
settled  their  claim  by  paying  them  $600.  Appellant  testified 
that  he  did  a  great  amount  of  work  in  the  matter;  that  he 
drafted  a  bill  which  was  subsequently  modified  and  tiled;  that 
he  searched  the  recorder's  office  and  Probate  Court  and  made 
copies  and  translated  German  receipts;  that  he  studied  the 
laws  of  the  German  Empire  in  force  in  Rhenish  Prussia,  call- 
ing to  his  aid  a  Doctor  of  Laws  of  the  University  of  Vienna; 
that  he  carefully  examined  the  laws  of  the  German  Empire  in 
the  Law  Institute  in  Chicago,  but  found  them  so  badly  indexed 
that  he  resorted  to  the  French  translation  of  the  Frederician 
code,  where  he  found  that  half-sisters  and  half-brothers  inher- 
ited just  as  in  Illinois;  that  he  found  the  laws  over  there  very 
seldom  changed,  and  examined  the  law  in  regard  to  parish 
records  and  found  that  law  still  more  Hucient  than  the  law  of 
inheritance  and  apparently  unchanged;  that  he  studied  our 
alien  land  law  and  in  the  investigation  got  a  copy  of  the  last 
treaty  between  the  German  Empire  and  the  United  States  and 
concluding  that  the  treaty  made  the  constitutionality  of  the 
statute  a  serious  question,  took  further  steps  for  the  security 
of  the  appellees;  that  he  studied  the  law  of  mandamus  and  of 
ne  exeat  and  looked  up  hundreds  of  cases  in  the  English  and 
American  reports;  that  he  spent  one  month  drawing  interrog- 
atories to  take  depositions,  and  that  he  investigated  many 
questions  of  fact  as  well  as  law  and  thereby  thoroughly  pre- 
pared himself  for  the  anticijmted  contest,  wliich  did  not  take 
place  only  because  of  the  settlement.  Doubtless  appellant 
acted  with  much  zeal,  and  with  anxious  care  and  forethought 
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performed  services  in  the  litigation  which  was  ended  by  the 
settlement.  His  right  to  recover  compensation  for  such  serv- 
ices from  appellees  most,  however,  rest  upon  some  contract, 
express  or  implied,  or  created  by  law,  which  wonld  render 
appellees  liable  to  him.  There  was  an  express  contract,  cov- 
ering the  subject  The  power  of  attorney  and  the  contract 
were  executed  between  the  same  parties,  at  the  same  time, 
relating  to  the  same  subject-matter,  and  must  be  considered 
together  in  determining  what  the  entire  agreement  between 
the  parties  was.  The  contract  referred  to  the  power  of  attor- 
ney, and  supplemented  it  by  providing  for  the  repayment  of 
cash  outlays,  and  for  the  amount  to  be  paid  and  manner  of 
payment  for  services  of  the  attorney  in  fact  both  legal  and 
otherwise,  and  for  all  legal  services  procured  by  him  to  be 
rendered.  It  is  clear  that  the  cash  outlays  to  be  first  deducted 
from  the  receipts  did  not  include  legal  services  rendered,  or 
procured  by  the  attorney  in  fact,  for  they  are  distinctly  and 
separately  provided  for.  The  attorney  in  fact  contracted  with 
the  heirs  that  all  legal  services  he  procured  to  be  rendered 
should  be  paid  for  by  him  out  of  his  half  of  the  estate.  He 
agreed  to  perform  the  duties  assumed  by  the  power  of  attor- 
ney, to  bring  and  prosecute  suits,  and,  so  far  as  legal  services 
were  concerned,  for  one-half  of  the  estate  recovered.  If  ap- 
pellant is  subject  to  this  contract  and  has  no  rights  arising 
outside  of  it  to  compensation,  then  it  is  manifest  that  he  could 
not  recover  in  this  case.  The  contract  was  with  the  attorney 
in  fact,  and  he  was  the  only  one  to  whom  appellees  were 
bound.  They  were  to  pay  him  for  legal  services  procured  to 
be  rendered, ^nd  could  not  be  liable  to  different  parties  under 
this  contract  for  the  same  services.  Appellant  saw  both  the 
power  of  attorney  and  contract  before  his  employment.  Ho 
knew  what  the  whole  agreement  was,  both  from  the  papers 
and  from  his  partner  who  employed  him.  Appellant  testified 
that  when  he  suggested  various  lawyers  at  Ottawa,  his  partner 
told  him  that  he  did  not  want  to  spend  all  of  his  half  if  he 
could  help  it  and  wanted  to  make  a  contract  with  the  Ottawa 
firm  for  a  contingent  fee.  Appellant  was  to  have  nothing 
except  in  case  of  success  and  subsequently  was  to  have  what- 
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ever  profit  there  was  in  the  contract.  His  employment  was 
under  the  contract  with  notice  of  what  it  was,  and  there  is, 
therefore,  no  question  in  the  case  of  apparent  anthority  to 
employ  counsel  at  the  expense  of  appellees  without  notice  of 
the  actual  agreement.  There  was  nothing  that  could  give 
appellant  any  rights  outside  of  the  contract.  There  is  no 
direct  evidence  that  appellees  knew  that  he  was  doing  any- 
thing in  the  case,  but  if  they  did,  they  knew  that  the  attorney 
in  fact,  his  partner,  was  to  pay  for  such  services  procured  to 
be  rendered  and  had  a  right  to  presume  that  they  were  being 
rendered  in  accordance  with  that  agreement.  Such  knowl- 
edge, if  it  existed,  would  not  raise  an' implied  contract  on  the 
part  of  appellees  to  pay  him.  Price  v.  Hay  et  al.,  132  111.  543. 
What  has  been  said  renders  it  unnecessary  to  pass  upon  the 
question  of  the  alleged  champertous  nature  of  the  contract, 
inasmuch  as  appellant  has  no  rights  under  it  as  against  appel- 
lees whatever  its  nature. 

The  judgment  will  be  aflirmcd. 

Judgmefit  affirmed. 


Stoveb  Manufacturing  Company 

V. 

Catherine  Latz. 

Master  and  Servant — Contract  qf  Service — Breach- Discharge — Reten' 
twn  cf  Deposit, 

].    The  question  of  the  reasonableness  of  the  dischar^^  of  a  servant  is 
for  the  jury. 

.  2.  In  an  action  brought  by  a  mother  to  recover  the  wages  of  a  minor 
son.  employed  under  a  written  contract  providing  that  one  dollar  per  week 
should  be  deducted  therefrom  until  $100  was  accumulated,  the  same  to 
be  retained  as  liquidated  damages  should  he  leave  his  employment  or  be 
discharged  for  reasonable  cause  bafore  the  expiration  of  two  yearn,  this  court 
holds  that  he  was  not  discharged  for  such  cause,  and  declines  to  interfeie 
with  the  judgment  for  the  plaintiff. 

[Opinion  filed  December  7,  1891.] 
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Appeal  from  the  Circuit  Court  of  Stephenson  County;  the 
Hon.  John  D.  Crabii^ee,  Judge,  presiding. 

Messrs.  James  L  Nkff  and  J.  E.  Stearns,  for  appellant. 

Mr.  M.  StosKOPF,  for  appellee. 

Lacet,  p.  J.  This  was  a  suit  brought  before  a  justice  of  the 
peace  by  appellee  against  appellant,  and  upon  appeal  was 
heai^l  in  the  Circuit  Court  before  a  jury,  resulting  in  a  verdict 
in  favor  of  the  former  for  $95.61.  The  claim  was  based  on  an 
account  for  wages  for  appellee's  minor  son,  Joseph  Latz,  who 
was  in  the  service  of  the  appellant  in  the  iron  molding  busi- 
ness. The  appellee  had  contracted  with  the  appellant  for  the 
services  of  her  minor  son  by  a  written  contract,  drawn  with 
and  signed  by  him,  but  also  executed  by  appellee,  which  was 
offered  in  evidence  as  the  basis  of  the  claim.  By  the  terms  of 
the  agieement  Joseph  Latz  agreed  to  woik  for  the  appellant 
for  the  term  of  two  years,  wages  payable  every  other  week, 
except  the  appellant  had  tlie  right  to  retain  from  his  wages 
the  sum  of  $1  per  week  as  a  guarantee  fund  nntil  such  guar- 
antee fund  should  reach  the  sura  of  $100.  The  amount  of 
wages  to  be  paid  to  the  appellee  for  the  services  of  her  son 
was  at  the  rate  of  tliree-quarters  of  the  full  price  paid  journey- 
men molders  for  similar  work,  and  the  price  paid  to  such 
molders  was  for  job  or  class  work,  to  be  controlled  by  appel- 
lant, and  such  price  was  to  be  binding  on  appellee.  The 
guarantee  fund  was  to  be  retained  by  appellant  as  a  guarantee 
that  appellee's  son  would  complete  the  full  term  of  service 
according  to  contract,  and  would  not  be  paid  until  the  terms 
of  his  contract  were  fully  complied  with,  and  if  the  said 
Joseph  Latz  failed  or  refused  to  continue  in  the  service  of  appel- 
lant for  the  full  term  stipulated  for,  then  the  guarantee  fund 
was  to  be  retained  by  it  as  liquidated  damages  for  breach  of 
contract.  The  appellant  reserved  the  right  to  cancel  the  con- 
tract at  any  time  should  the  said  Joseph  Latz  fail  to  comply 
with  the  terms  thereof,  or  should  he  so  conduct  himself  as  to 
give  reasonable  cause  for  his  dismissal  from  the  service,  and 
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in  case  of  dismissal  for  such  reasonable  cause,  all  riglit  to  or 
claim  upon  the  guarantee  fund  was  to  be  forfeited,  and  would 
be  retained  as  liquidated  damages. 

These  were  the  substantial  provisions  of  the  contract.  At 
the  time  of  the  suit  there  was  two  weeks'  wages  due,  amount- 
ing to  $18.61,  which  claim  is  not  disputed  to  be  due  appellee. 
There  was  also  $75.66  back  wages  retained  by  the  company 
nuder  the  contract  of  the  guarantee  fund.  The  appellee's 
son  commenced  work  for  appellant  in  December,  1888,  and 
worked  for  it  at  the  iron  molding  business  for  one  year  and 
six  months,  quitting  the  15th  of  August,  1890.  lie  was  dis- 
charged by  Ramsay  Botdorf,  appellant's  foreman. 

The  question  tried  before  the  jury  was,  as  to  whether  appel- 
lee's son  at  the  time  of  his  discharge  so  conducted  himself  as 
to  give  reasonable  cause  for  his  dismissal  from  the  service  of 
appellant.  The  jury,  it  appears,  on  that  issue  found  for  appel- 
lee. It  is  claimed  by  counsel  for  appellant  that  this  verdict 
was  manifestly  against  the  weight  of  the  evidence,  and  also 
that  the  court  below  erred  in  not  instructing  the  jury,  after  all 
the  evidence  was  given  in,  to  find  the  issue  on  the  reasonable- 
ness of  the  discharge  in  favor  of  the  appellant.  It  is  also 
insisted  that  the  question  of  reasonable  cause  for  discharge  of 
a  servant  by  his  master  is  a  question  of  law  for  a  court  and 
not  of  fact  for  a  jury  to  decide.  Some  cases  are  cited  from 
the  courts  of  England  and  some  States  of  this  country  to  show 
that  it  was  a  question  of  law  and  not  of  fact.  However  it  may 
have  been  held  by  those  courts,  we  are  inclined  to  think, 
according  to  the  rules  of  law  as  adopted  in  this  State,  that  the 
jury  had  the  right  to  pass  upon  the  question  of  fact  as  to  the 
reasonableness  of  his  discharge;  therefore  we  think  the  court 
did  not  err  in  refusing  appellant's  instruction  and  in  giving 
the  one  to  the  contrary  on  the  part  of  appellee.  The  next 
question  is,  was  the  verdict  supported  by  the  evidence.  We 
are  of  the  opinion  that  it  was. 

While  the  boy's  conduct  was  not  entirely  justifiable,  we 
think  under  the  circumstances  the  jury  was  warranted  in  find- 
ing that  the  appellant's  foreman  failed  to  exercise  a  reasonable 
discretion  in  dischai'ging  the  boy,  and  that  it  was  to  some 
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extent  arbitrary  and  unjustifiable.  It  appears  from  the  evi- 
dence that  the  boy  had  worked  for  the  appellant  for  a  year 
and  a  half  faithfully  and  well,  performing  all  his  duties  to  the 
satisfaction  of  appellant,  always  being  obedient  and  attentive, 
with  slight  exceptions,  to  his  duties.  On  the  occasion  of  his 
discharge,  the  boy  was  at  work  with  thirty-five  or  thirty-six 
other  men  in  catching  melted  iron  as  it  flowed  from  the  blast 
fnrnace  and  pouring  it  into  the  molds.  It  seems,  according  to 
the  rules  of  the  company,  each  man  had  his  ladle  and  would 
catch  it  full  in  regular  turns,  and  that  Joseph  Latz  at  the  time 
came  up  with  his  ladle  or  dipper  in  his  pro])er  turn,  and  tlie 
foreman  being  present  ordered  him  back,  claiming  that  he  was 
not  in  his  proper  turn,  no  doubt  believing  that  such  was  the 
fact,  though  in  truth  he  was  wrong.  By  being  put  out  of  Jns 
turn  the  boy  would  lose  twenty  or  thirty  minutes  and  be  dis- 
commoded and  perhaps  be  prevented  from  earning  as  much 
wages  as  he  otherwise  would.  The  foreman  told  the  boy  to 
get  out  of  his  place;  he  did  so,  and  went  over  to  his  floor  and 
stayed  there  five  minutes.     The  foreman  called  him  to  come 
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back,  but  he  did  not  go  back  until  he  was  called  the  second 
time.  The  foreman  asked  him  why  he  did  not  come  over  and 
catch  when  he  called  him.  The  boy  said  he  did  not,  because 
he  (the  foreman)  shoved  him  out  of  his  catch  when  he  (the 
boy)  wanted  to  come  in.  The  foreman  then  told  him  to  shut 
his  mouth,  that  he  wouldn't  have  any  of  his  sauce.  The  boy 
replied  he  would  not "  shut  up  "  because  he  had  been  shoved 
out  of  liis  place.  The  foreman  then  ordered  the  boy  out  of  the 
shop.  Then  the  boy  told  him  "  he  didn't  have  to  kiss  any- 
body's arse  for  a  job."  This  is  the  sum  and  substance  of  the 
cause  for  tlie  discharge.  The  jury,  we  think,  had  a  right  to 
find,  from  the  evidence,  that  Latz  did  not  absolutely  refuse  to 
catch  after  he  was  put  out  of  his  turn,  and  that  the  foreman 
was  to  blame  for  putting  him  out  of  his  turn,  and  that  the  for- 
mer had  considerable  provocation  for  being  angry,  and  that 
the  foreman  failed  to  use  the  discretion  and  consideration 
Which  he  ought  to  have  done,  especially  when  dealing  with  a 
boy,  and  that  the  vulgar  language  used  was  used  after  the  dis- 
charge. 
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After  he  found  out  he  was  wrong,  he  should  have  taken 
that  fact  into  account,  and  while  the  boj  was  somewhat  to 
blame,  he  himself  was  not  free  from  fault  and  ought  not  to 
have  acted  so  hastily  in  discharging  the  boy.  This  discharge, 
nnder  the  contract,  not  only  had  the  eflPect  to  put  an  end  to 
the  contract  but  to  forfeit  Latz  back  pay  of  $75.  In  Chicago 
City  Railway  Co. v.  Blanchard,  85  111.  App.  481,  on  this  sub- 
ject of  forfeiture,  the  court  uses  this  language  :  "  In  order  to 
justify  the  retention  of  the  deposit  of  an  employe  upon  his 
discharge,  the  contract  of  service  providing  for  such  retention 
in  certain  cases,  it  must  be  shown  that  a  contingency  arose 
which  warranted  such  action.  Clauses  in  contracts  of  service 
in  the  nature  of  forfeiture  must  be  strictly  construed.  Where 
the  right  to  recover  a  deposit  depends  upon  the  exercise  of 
the  judgment  of  a  given  person,  the  forfeiture  thereof  under 
such  clause  will  not  be  permitted  unless  it  be  shown  that 
there  was  an  exercise  of  such  judgment  in  good  faith,  and  in 
a  reasonable  and  not  in  an  arbitrary  and  capricious  manner." 

If  the  jury  in  this  case  found  that  the  discharge  in  question 
was  not  reasonable  and  was  done  capriciously  or  arbitrarily,  as 
we  think  it  had  a  right  to  do  under  the  evidence,  then  the 
verdict  w^s  right.  Under  all  the  circumstances,  we  do  not 
feel  at  liberty  to  reverse  the  judgment  in  this  case,  and  to 
hold  that  the  appellee  has  forfeited  her  right  to  recover  this 
money  which  has  been  earned  by  the  hard  labor  of  this  boy. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affinnecL 


James  8.  Sexton 

V. 

Joseph  F.  Hendeeson. 


Mandamus— Certificate  of  Attendance^   etc.,  of  Juror-— Issuance  of-r- 
Drainage  Act  as  Amended^  See.  \1%* 

1.    In  the  absence  of  a  statutory  enactment  providing  for  the  payment  by 
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a  county  of  the  pergonal  expenses  of  jurors  in  the  performance  of  their  dutv, 
thpy  are  not  entitled  to  certificates  providing  therefor. 

2.  As  a  governmental  agency,  the  county  where  a  given  court  is  located 
U  required  to  bear  the  expenses  of  jurors  in  drainage  cases,  irresppctive 
of  the  fact  that  a  given  district  lies  in  several  counties. 

3.  The  burden  of  maintaining  courts,  with  the  attendance  of  jurors  and 
officers  and  other  incidental  exppnf>e!>,  without  reference  to  the  nsidence  of 
the  litigants,  or  whether  the  litigation  is  beneficial  to  the  county  or  other- 
wise, rests  upon  such  county. 

[Opinion  filed  December  7,  1891.] 

In  error  to  the  Circuit  Court  of  Mercer  County;  the  Hon. 
John  J,  Glenn,  Judge,  presiding. 

Mr.  James  M.  Brock,  for  plaintiff  in  error. 

Messrs.  Basseti  &  Bassett,  for  defendant  in  error. 

Cartwright,  J.  The  relator,  Joseph  F.  Henderson,  filed 
his  petition  in  the  Circuit  Court  of  Mercer  County,  against 
James  S.  Sexton,  county  clerk  of  said  county,  alleging  that 
relator  had  served  as  a  juror  in  assessing  damages  and  bene- 
fits in  Bay  Island  Drainage  District  of  Mercer  and  Rock 
Island  Counties,  in  a  drainage  proceeding  in  the  County  Court 
of  Mercer  County,  for  a  period  of  twenty  days;  that  he  trav- 
eled four  miles  in  attending  the  court  and  expended  $4.27, 
his  necessary  expenses  in  going  upon  the  land  to  view  the 
same,  and  that  upon  application  in  proper  manner  to  said 
clerk  for  a  certificate  of  his  attendance,  mileage  and  expenses, 
the  same  was  refused.  The  petition  prayed  for  a  mandamus 
to  compel  the  issue  of  such  certificate.  A  general  demurrer 
to  the  petition  was  interposed,  which  was  overruled  by  the 
court,  and  respondent  standing  by  his  demurrer,  a  peremptory 
writ  was  ordered  according  to  the  prayer  of  the  petition,  and 
judgment  rendered  against  respondent  for  costs. 

The  statute  providing  for  the  compensation  of  jurors 
impaneled  to  assess  damages  and  benefits  in  the  proceeding  in 
w))ich  relator  served,  is  Sec.  17J  of  the  Drainage  Act  as 
amended  in  1885.     3  Starr  &  C.  III.  Stats.,  Chap.  42,  Par.  43. 
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That  section  provides  that  "jurors  summoned  or  impaneled 
to  assess  damages  and  henefits  under  this  act,  shall  receive  the 
same  compensation  as  petit  jurors,  and  be  paid  as  in  otlier 
cases  in  courts  of  record."  In  other  cases  in  courts  of  record, 
jurors  receive  for  their  services  the  sum  of  $2  per  day  of 
necessary  attendance  at  such  courts,  as  such  jurors,  and  also 
five  cents  per  mile  each  way  for  necessary  travel  in  going  to 
and  returning  from  the  same;  and  tlie  method  of  payment 
provided  is,  tliat  the  clerk  of  tlie  court  shall  give  to  each 
juror  a  certificate,  upon  the  presentation  of  which  the  county 
treasurer  shall  ])ay  to  the  juror  the  compensation  which  he  is 
so  entitled  to  receive  for  such  service.  It  follows  from  these 
provisions  of  law,  that  it  became  the  duty  of  the  clerk  of  the 
court,  upon  the  discharge  of  this  juror  from  further  service, 
to  furnish  him  wiih  a  certificate,  upon  which  he  would  be  en- 
titled to  receive  from  the  county  treasurer  his  per  diem  and 
mileage.  It  is  insisted  that  in  this  case  the  application  of  the 
law  would  be  unjust,  inasmuch  as  the  Drainage  District  lies 
partly  in  Rock  Island  County,  and  if  Mercer  County  is  re- 
quired to  bear  the  whole  burden  of  jury  fees,  it  would  work  a 
hardship.  The  Legislature  lias  cast  upon  cpunties  the  burden 
of  maintaining  courts,  with  the  attendance  of  jurors  and  officers 
and  other  incidental  expenses,  witliout  reference  to  the  resi- 
dence of  the  litigants,  or  whether  the  litigation  is  beneficial 
to  the  county,  or  otherwise.  As  a  governmental  agency  the 
county  where  the  court  is  located  is  required  to  bear  these 
burdens,  and  we  see  nothing  to  indicate  a  diff\5rent  legislative 
intention  in  drainage  litigation. 

There  is  no  provision  of  law  for  the  payment,  by  the  county, 
of  personal  expenses  of  the  juror  in  the  performance  of  his 
duty,  and  the  juror  was  not  entitled  to  a  certificate  including 
such  expenses. 

The  petition  in  this  case  set  out  separately  the  amounts  due 
for  per  diem  and  mileage,  and  the  amount  claimed  for  expenses. 
It  showed  a  clear  legal  riglit  to  the  per  diem  and  mileage,  but 
no  right  to  the  expenses.  The  demurrer  being  general,  and 
that  portion  of  the  relief  sought  which  was  unobjectionable 
being  separable  from  that  to  which  no  right  was  shown,  the 
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demurrer  was  properly  overruled.  The  court,  in  rendering 
judgment,  shoWd  not  have  ordered  the  clerk  to  issue  a  cer- 
tificate including  the  expenses,  as  the  petition  did  not  show 
that  it  was  tlio  duty  of  the  clerk  to  include  such  expenses. 
Where,  as  in  this  case,  it  is  apparent  that  the  act  sought  to  be 
coerced  is  not  the  duty  of  the  clerk,  the  relief  as  to  such  act 
should  be  witliheld.  The  judgment  of  the  Circuit  Court 
will  be  afBrmed  as  to  the  per  diein  and  mileage,  and  reversed 
as  to  $4.27  expenses.     Kehitor  to  pay  costs  in  this  court. 

Reversed  in  part  and  affirmed  in  part. 


Sweet,  Dempster  &  Co.  et  al. 

V. 

Philip  Scherber  et  al. 


f&    366 

42    337| 
lS6s  535' 


InsoTrency — BHl  of  Sale — Assignment — Preferences. 


1.  An  execution  creditor  fjet«  no  jfreater  interest  in  the  property  in  the 
hands  of  the  execution  debtor  tban  he  himself  bad. 

2.  A  deed  of  assignment  conveys  only  the  interest  of  the  assignor,  and 
DO  more.  An  assignee  simply  succeeds  to  the  assignor's  title,  and  the  same 
rule  applies  to  bills  of  sale. 

3.  Under  the  common  law.  a  debtor  could  use  up  bis  entire  property  even 
when  he  wsis  insolvent  and  all  parties  knew  it,  in  payait  nt  of  a  portion  of 
his  debts  to  the  exclusion  of  another  portion,  if  done  bona  fide  and  under 
circumstances  free  from  fraud. 

'4.  If  a  creditor,  in  collusion  with  his  debtor,  secures  a  preference  by  tak- 
ing an  assignment  or  sale  of  the  debtor's  property  prior  to  the  deed  of 
assignment,  and  when  the  debtor  has  the  intention  of  making  such 
a«isiirnment,  such  preference  will  be  held  void  under  ihe  Voiuiitury  Assign- 
ment Act. 

5.  The  giving  to  a  few  of  his  creditors  only,  of  a  bill  of  sale  by  an  insolv- 
ent, covering  all  his  property,  followed  within  a  duy  or  two  by  an  assign- 
ment, IB  ordinarily  to  be  looked  upon  as  a  unit  and  as  one  net;  it  is  not 
necessary  that  such  debtor  should,  at  the  tim^  of  giving  such  bill  of  sah\ 
have  formed  the  intention  of  making  an  assignment;  it  is  enough  if  it  is  fol- 
lowed by  an  intention  and  an  assignment. 

6.  The  Assignment  Act  is  remedial  in  its  nature  and  should  be  liberally 
construed  to  remedy  the  eviln  sought  to  be  remedied.  It  can  not  be  miide 
use  of  to  annul  its  own  provisions. 
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7.  Where  goods  are  sold  for  future  delivery,  but  through  mistake  of  the 
vendors  are  shipped  at  once,  and  the  vendee  refunes  to  receive  them  except  to 
store  them  at  vendors*  risk,  and  notifies  vendors  to  take  them  away,  which 
vendors  are  intending  to  do  when  they  pass  into  the  hands  of  an  assignee, 
such  goods  not  having  been  mingled  with  other  goods  of  the  insolvent,  the 
vendors  are  entitled  to  the  proceeds  of  the  sale  of  such  goods  from  the 
assignee. 

8.  in  the  case  presented,  this  court  holds  that  independent  of  the  Insolv- 
ent Debtors  Act  of  1887,  and  the  assignment  under  it,  the  bill  of  sale  in  ques- 
tion can  not  be  regarded  us  fraudulent  as  ugainst  the  execution  creditors; 
that  the  transaction  involving  the  same  can  not  be  looked  upon  as  an  abso- 
lute sale,  but  more  in  the  nature  of  an  equitable  mortfrage,  and  that  the 
intention  was  to  give  a  preference  and  not  to  defraud  other  claims,  but  that 
the  said  transfer  of  goods  was  a  clear  case  of  fraud  as  against  the  assign- 
ment law. 

9.  This  court  likewise  holds  that  the  judgment  cradi tors  who  had  exe- 
cutions entered  upon  their  judgments,  acquired  no  liens  by  virtue  thereof; 
that  the  insolvent  is  entitled  to  exemptions  claimed;  and  reverses  the  order 
of  distribution,  and  remands  the  cause  with  directions  as  to  the  proper 
method  of  distributing  the  proceeds  of  the  sale  of  property  in  hands  of  the 
insolvent  when  his  assignment  was  made. 

[Opinion  filed  December  7,  1891.] 

Appkal  from  the  Connty  Court  of  Peoria  County;  the  Hon. 
Lawbeno£  W.  James,  Judge,  presiding. 

On  the  let  day  of  August,  A.  D.  1889,  Joseph  F.  Gehke 
was  a  dealer  in  clothing  and  carried  on  his  business  in  the  city 
of  Peoria  in  two  stores.  Having  become  insolvent  and  unable 
to  pay  his  debts,  and  being  pressed  by  his  creditors,  on  that 
day  Wagg  &  Co.  procured  from  him  a  power  of  attorney  to 
confess  judgment  attached  to  a  note  long  past  due,  and  took 
judgment  by  confession  thereon  against  Gebke  in  the  Circuit 
Court  of  Peoria  County,  and  had  execution  issued  thereon 
and  placed  in  the  hands  of  the  sheriff.  The  execution  issued 
thereon  about  1:47  o'clock,  p.  m. 

The  People's  Savings  Bank,  composed  of  Kingman  et  a1., 
also  took  two  judgments  in  the  same  court;  the  first,  August 
1, 18^9,  and  had  execution  issued  thereon,  and  placed  in  tjie 
hands  of  the  sheriff  at  5  o'clock  p.  m.,  and  the  second  one, 
August  3,  1889,  which  was  placed  in  the  hands  of  the  sheriff 
at  9  o'clock  A.  H. 
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On  the  same  first  day  of  August,  Gcbke  being  informed  of 
tlie  intended  proceedings  of  Wagg  &  Co.,  or  suspecting  it,  in 
great  haste  went  to  Henry  C.  Fuller,  an  attorney  at  law  in 
the  city  of  Peoria,  and  told  Fuller  that  he  was  in  financial 
trouble — this  was  about  11  o'clock  on  the  Ist  of  August, 
1889 — and  gave  Fuller  an  account  of  the  matter,  telling  him 
about  some  judgment  notes  he  had  given,  presumably  those 
given  to  Wagg  &  Co.,  and  asked  Fuller  what  was  to  be  done 
concerning  those  notes,  and  Fuller  testified,  "I  told  him 
the  best  thing  to  do  was  to  give  a  bill  of  sale,  which  ho  as- 
sented to."  I  don't  know  that  he  tliouglit  that  giving  the 
bill  of  sale  was  the  best  thing,  but  he  said  he  had  certain 
creditors  that  he  desired  to  protect.  He  wanted  to  protect 
Skinner  Bros,  and  Klein,  Detmer  &  Co."  Fuller  could  not 
recollect  all  that  was  said  and  done,  but  says  he  explained 
to  him  the  difference  between  a  bill  of  sale  and  an  assign- 
ment Fuller  told  him  that  he  represented  J.  E.  Scott  & 
Co.,  Klein,  Detmer  &  -Co.  and  Sweet,  Dempster  &  Co.,  and 
desired  to  have  their  rights  protected.  He  rather  objected  to 
putting  in  the  bill  of  sale,  J.  E.  Scott  &  Co.,  and  Sweet, 
Dempster  &  Co.  Fuller  only  knew  about  Skinner  Bros.' 
claim  from  Gebke,  and  Fuller  says,  he  (Fuller)  did  not  put 
the  amount  of  the  consideration  in  the  bill  of  sale  at  random, 
but  Gebke  said  something  that  led  him  to  believe  that  the 
stock  of  goods  was  of  a  sufficient  amount  to  satisfy  the  bill  of 
sale. 

Fuller  had  no  authority  to  represent  Skinner  Bros,  or  Tyler 
B.  Parmlcy,  but  pretended  to  represent  them.  Gebke  had  a 
one-fourth  interest  in  some  unproductive  jeal  estate  in  Peoria 
in  which  his  mother  had  a  life  estate,  of  no  great  value. 

The  so  called  bill  of  sale  was  then  written  out  by  Fuller, 
dated  back  to  July  31,  1889,  and  signed  by  Gebke  and  given 
to  Klein,  Detmer  &  Co.,  Skinner  Bros.,  J.  E.  Scott  &  Co., 
Sweet,  Dempster  &  Co.  and  Tyler  Parmley. 

In  form,  this  paper,  in  consideration  of  $3,000,  in  hand  paid, 
conveyed  the  goods  in  question  to  said  grantees,  situate  in  two 
diflferent  stores  in  the  city,  describing  them,  and  also  all  other 
property,  both  real  and  personal,  of  whatever  kind,  with  cov- 
enants of  warranty. 
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No  assignee,  however,  was  mentioned  in  it.  Gebke  then 
took  the  bill  of  sale,  so  called,  and  went  post  haste  after  Scher- 
bcr,  the  assignee  herein,  and  having  found  him  gave  him  the 
paper  and  put  hini  into  possession  of  each  store  as  assignee  of 
the  goods. 

Possession  was  given  to  Scherber  about  half-past  twelve 
o'clock,  about  one-half  hour  before  tlie  execution  in  favor  of 
Wagg  &  Co.,  the  one  fiist  in  the  hands  of  the  sheriflf,  was 
received  by  liim.  The  only  evidence  as  to  what  capacity 
Scherber  occ\ipied  in  taking  possession  of  them  was  given  by 
himself  and  Earnest,  who  was  a  clerk  in  one  of  the  stores,  and 
was  kept  there  as  custodian  under  Scherber.  Scherber  says : 
^' Gebke  told  me  he  had  appointed  me  assignee,  that  he  Iiad 
made  an  assignment  in  favor  of  me  for  the  creditors,  and  that 
1  should  take  charge  of  the  store  at  once."  That  was  not  the 
assignment,  for  it  was  the  bill  of  sale.  "It  was  a  few  minutes 
after  one  o'clock  when  the  bill  of  sale  was  filed.  I  had  taken 
possession  of  both  stores  before  it  was  tiled  and  paid  for  the 
filing  of  it.  Fuller  and  Gebke  were  with  me  when  the  bill  of 
sale  was  filed.  I  obeyed  the  instructions  of  Fuller  because  I 
thought  he  was  the  attorney  of  Gebke.  I  am  sure  I  used  the 
word  'assignee'  when  s])eaking  to  Grant  Earnest,  who  was  in 
charge  of  the  up[>er  store.  I  looked  oyer  the  paper  and  did 
not  sec  any  uanic  in  it.  I  supposed  if  I  was  assignee  it  ought 
to  be  tliere.  I  lield  possession  under  that  pajx^r,  but  was  not 
aware  that  it  was  a  bill  of  sale." 

L.  G.  Earnest  testified  that  he  closed  the  store  at  Fuller's 
request  on  August  1st,  and  handed  the  keys  to  Scherber.  He 
understood  that  Fuller  was  Gebke's  attorney,  and  that.it  was 
for  the  latter's  benefit  the  store  was  closed.  Fuller  said  "  they 
might  get  out  an  execution  against  the  stock,  and  he  Jiad 
better  close  it  up."  He  didn't  know  whether  Fuller  said  he 
was  attorney  for  Gebke  or  not,  but  thought  he  did.  Posses- 
sion of  the  store  was  taken  and  the  bill  of  sale  recorded 
about  half  an  hour  before  the  first  execution  was  in  the 
hands  of  the  sheriff.  On  August  3,  1889,  Gebke  made  a  reg- 
ular deed  of  assignment  under  the  statute  with  schedule  of  all 
his  debts,  clai&iing  his  exemptions,  however,  on  conveying  all 
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his  property  to  Scherber,  who  was  already  in  possession  under 
the  so  called  bill  of  sale,  which  was  duly  signed,  acknowledged 
and  recorded  on  the  afternoon  of  the  same  day,  but  not  until  all 
the  executions  were  in  the  hands  of  the  sheriflF.  Scherber 
accepted  imder  the  assignment,  and  having  possession  of  the 
goods  already  under  the  bill  of  sale,  proceeded  to  administer 
the  estate.  By  the  order  of  the  County  Court  the  assignee 
sold  the  goods  and  held  the  funds  realized  therefrom  in  lieu 
of  tl;e  stock  with  priority  between  the  contesting  creditors 
to  be  preserved  as  fully  as  the  same  tlien  existed.  Tlie  bal- 
ance reported  in  his  hands  after  paying  out  certain  amounts 
was  $1,198.95.  All  the'  creditors  of  the  estate,  including 
those  represented  in  the  bill  of  sale,  and  the  judgment  cred- 
itors, filed  their  claims  against  the  estate  and  had  them  al- 
lowed. By  order  of  the  County  Court,  Gebke's  real  estate, 
was  sold  and  the  assignee  reported  February  15,  1890,  show- 
ing a  balance  in  his  hands  of  $1,404.07.  Gebke  had  numerous 
creditors  whose  claims  largely  exceeded  his  entire  estate. 
After  the  County  Court  took  jurisdiction  of  the  estate,  all 
proceedings  under  the. executions  and  bill  of  sale  were  sus- 
pended, and  by  order  of  the  County  Court  their  rights  were 
preserved  for  future  determination  as  their  various  rights 
and  priorities  might  finally  appear.  Hnnecke  Bros.,  one  of 
the  claimants  herein,  and  one  of  the  appellees,  through  one  of 
their  traveling  salesmen,  njade  a  sale  of  a  bill  of  goods  on 
July  9,  1889,  to  Gebke,  amounting  to  $714,  which  was  not  to 
be  shipped  to  Gebke  until  September  15,  1889,  as  provided  in 
the  order  taken  at  the  time.  This  order  was  sent  to  the  house 
and  by  some  overeight  it  was  filled  out  at  once  and  shipped 
on  July  12, 1889.  After  this  bill  of  goods  had  been  received 
by  Gebke  on  July  27,  1889,  he  wrote  Ilunecke  Bros,  inform- 
ing them  of  the  mistake,  and  refused  to  receive  them,  but 
informed  the  house  he  would  hold  them  for  them  at  their 
risk,  and  notified  Hunecke  Bros,  that  they  had  better  take 
them  out  at  once.  The  salesman  of  Ilunecke  Bros,  also 
swears  to  the  mistake,  and  says  he  was  about  to  remove  the 
goods  when  the  store  closed.  The  goods  were  all  kept  intact 
and  none  of  them  sold  by  Gebke.     The  latter  notified  the 
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assignee  at  the  time  he  turned  over  the  store,  that  those  gocKis 
did  not  belong  to  him,  and  that  they  were  the  property  of 
Hunecke  Bros.  After  the  assignee  took  possession  of  the 
goods,  Hanecke  Bros,  asked  the  conrt  to  turn  them  over 
to  them,  claiming  them  as  their  own  property;  the  court 
declined  to  do  this,  but  directed  the  assignee  to  keep  them 
separate  so  that  the  rights  of  Ilunecke  Bros,  might  be  pre- 
served in  the  final  distribution  of  the  assets.  The  court  then 
directed  the  assignee  to  sell  the  entire  stock  and  all  property 
of  Gebke  included  in  the  assignment,  but  directed  that  tlie 
goods  claimed  by  Hunecke  Bros,  should  be  sold  separately 
and  a  separate  account  kept  of  the  proceeds,  which  the  assignee 
did,  and  reported  the  amount  of  the  proceeds  of  the  Hunecke 
Bros,  goods  at  $442.68.  Tlie  different  parties  herein  claim 
.priority  in  the  proceeds  of  these  goods;  Hunecke  Bros,  for 
their  bill  of  goods  taken  by  the  assignee  wrongfully  as  above 
claimed,  and  Gebke  his  exemptions;  the  various  judgment 
creditors,  priority  in  the  estate  of  Gebke  in  the  order  of  the 
deliver5'  of  their  respective  executions  to  the  sheriff;  the 
different  claimants  named  in  the  bill  of  sale,  priority  by  rea- 
son of  their  bill  of  sale  and  possession  thereunder,  and  the 
general  creditors  claim  a  pro  rata  distribution.  On  a  final 
hearing  of  the  whole  matter  the  County  Court  found  : 

1.  That  the  assignor,  Gebke,  is  entitled  to  his  exemptions 
of  $400,  less  $13.50,  which  he  received  in  property  out  of  the 
proceeds  of  the  personal  property  in  the  assignee's  hands. 

2.  That  the  title  to  the  goods  claimed  by  Hunecke  Bros, 
on  August  1st,  was  the  property  of  Gebke,  and  subject  to  the 
liens  of  the  judgments  entered  that  day,  and  that  by  a  new 
arrangement  between  Gebke  and  Hunecke  Bros.,  made  on  the 
2d  day  of  August,  the  title  was  reinvested  in  Hunecke  Bros., 
and  not  subject  to  the  later  judgments  taken  by  Kingman  and 
others. 

3.  That  the  bill  of  sale  executed  to  Sweet,  Dempster  & 
Co.,  and  others,  on  the  1st  day  of  August,  was  void  and  of  no 
effect  as  against  the  liens  of  the  judgments  and  executions, 
and  that  such  bill  of  sale  shoiild  be  set  aside. 

4.  That  there  are  not  sufficient  funds  to  pay  the  prior  liens 
and  costs. 
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Tho  court  therefore  ordered  the  assignee  to  first  pay  the 
costs,  and  that  the  assignee  should  be  allowed  $200  for  his 
services,  and  that  the  several  funds  ordered  paid,  should  bear 
their  pro  rata  share  of  such  expenses;  second,  he  shall  pay  to 
Gebke  $386.50,  less  his  share  of  costs,  due  him  as  exemptions; 
third,  he  shall  pay  the  taxes,  $26.88;  fourth,  he  shall  pay 
judgment  'of  H.  N.  Wagg  &  Co.;  fifth,  he  shall  pay  the 
judgment  of  Kingman  et  al.,  recovered  August  1,  1889; 
sixth,  ho  shall  pay  to  Huiiecke  Bros.,  $442.68,  the  proceeds 
of  property  claimed  by  them;  seventh,  the  proceeds  of  sale 
of  property  of  real  estate  shall  be  applied  in  satisfaction  of 
Kingman's  judgment;  eighth,  balance,  if  any  remaining,  shall 
be  distributed  pro  rata  among  the  general  creditors.  From 
these  orders.  Sweet,  Dempster  &  Go.  appeal  to  this  court  and 
challenge  their  correctness. 

Mr.  H.  C.  FuLLEE,  for  appellants. 

Messrs.  William  S.  Kellogg,  James  A.  Cameron,  John 
M.  Tknnery  and  Irwin  &  Slemmons,  for  Howard  N.  Wagg 
&  Co.  and  People's  Savings  Bank,  appellees. 

Mr.  JuDsoN  Starr,  for  Hunicke  Bros.,  appellees. 

Messrs.  J.  W.  Culbertson  and  I.  M.  Hornbaokbr,  for 
assignor. 

Lacet,  p.  J.  We  will  first  consider  the  rights  of  Dunecke 
Bros,  to  preferment,  to  the  extent  of  their  claim  of  goods 
shipped  to  Qebke  and  not  accepted  by  him,  amounting  to 
$442.68.  It  seems  to  us  clear  that  neither  of  the  executions 
could  get  any  lien  on  those  goods,  simply  for  the  reason  that 
tliey  were  in  the  care  of  Gebke.  The  latter  claimed  no  title 
to  them,  and  had  never  accepted  them  or  mixed  them  with 
his  other  goods,  for  sale.  He  was  exercising  no  acts  of  owner- 
ship over  them.  An  execution  creditor  gets  no  greater  interest 
in  the  property  in  the  hands  of  the  execution  debtor  than  he 
himself  had.     He  had  no  property  in  these  goods  save  a  mere 
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possession,  nor  ever  claimed  to  have  any,  nor  exercised  any 
acts  of  ownership  over  them.  The  deed  of  assignment  con- 
veys only  the  interest  of  tlio  assignor  and  no  more.  The 
assignee  simply  succeeds  to  the  assignor's  title.  The  same  rule 
would  apply  to  the  supposed  bill  of  sale  although  that  seems 
to  have  been  superseded  in  these  proceedings  and  merged 
into  the  assignment.  It  therefore  follows  that  the  proceeds 
of  these  goods  should  be  returned  to  Ilnnecke  Bros.,  without 
cost  or  expense  to  them.  Not  belonging  to  Gebke  he  would 
not  be  entitled  to  exemptions  out  of  them,  nor  would  they 
be  liable  to  pay  his  taxes,  having  been  taken  and  held  wrong- 
fully by  the  assignee.  Hunecke  Bros,  should  be  charged  no 
cost  in  respect  to  the  litigation  concerning  them. 

We  will  next  consider  the  effect  and  purport  of  the  sup- 
posed bill  of  sale  executed  by  Gebke  to  Sweet,  Dempster  etal. 

First.     As  to  its  validity  as  a  bill  of  sale. 

Second.  As  to  its  bearing  and  effect  upon  the  subsequent 
deed  of  assignment  executed  by  Gebke,  under  the  statute,  to 
Scherber,  on  tlie  3rd  of  August,  18S9. 

Third.  The  effect  of  the  bill  of  sale  and  the  assignment  on 
the  alleged  prior  liens  of  the  various  executions  in  question. 

In  regard  to  the  first  proposition,  independent  of  ihe  Insolv- 
ent Debtor's  Act  of  1887,  and  the  assignment  under. it,  the 
"bill  of  sale  could  hardly  be  regarded  as  fraudulent  as  against 
the  execution  creditors.  It  is  not  exactly  certain  whether  the 
transaction  between  Fuller,  as  the  attorney  of  a  portion  of  the 
non-execution  creditors,  and  Gebke,  the  debtor,  on  the  1st  of 
August,  1889,  should  be  regarded  as  a  sale  of  the  goods  to 
those  creditors  absolutely  for  $3,000,  or  whether  it  should  be 
regarded  as  a  mere  assignment  and  transfer  of  the  goods  to 
the  creditors  by  Gebke  in  the  nature  of  a  pledge  of  these 
goods,  accompanied  by  delivery  of  possession  to  the  extent  of 
their  value;  neither  is  it  necessary  for  us,  for  the  purposes  of 
the  decision  of  this  case,  to  determine  that  question.  We  are, 
however,  inclined  to  think  that  it  could  hardly  be  regarded  as 
an  absolute  sale.  A  portion  of  the  projx)sed  purcliasers  were 
not  present,  knew  noth'ng  about  the  transaction  and  gave  no 
consent  to  it,  and  could  not  have  agreed  to  give  $3,000  in  cash 
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for  the  stock  of  ^oods  and  the  small  amount  of  real  estate 
belonging  to  Gebke,  which  it  has  developed  by  the  sales  of 
the  assignee  was*  not  worth  near  that  amount,  and  when 
the  claims  of  the  different  creditors  did  not  exceed  $2,300. 
There  was  no  balance  paid,  nor  agreed  to  be  paid,  for  this  prop- 
erty by  Fuller,  or  his  clients,  nor  any  receipt  given  for  the  sat- 
isfaction of  the  different  claims.  It  was  a  matter  fixed  up  in 
great  haste  between  Fuller  and  Gebke  to  secure  those  claims 
ahead  of  the  claims  of  Wagg  &  Co.  and  the  People's  Na- 
tional Bank,  which  thay  feared  were  about  to  be  entered  up 
into  judgments  and  executions  issued  thereon  and  levied  on  the 
goods.  We  are  inclined  to  think  that  the  bill  of  sale  was 
really  nothing  more  than  an  equitable  mortgage  in  fact,  nor 
can  we  see  anything  in  the  evidence  that  would  indicate  that 
there  was  any  intention  to  coyer  up  the  property  in  order  to 
hinder  and  delay  the  collections  of  the  proposed  judgments. 
The  amounts  of  some  of  the  claims  represented  by  Fuller  were 
not  even  known  to  them  at  the  time.  The  intention  seemed 
to  be  to  prefer  the  claims  represented  by  Fuller,  to  the  other 
claims,  and  it  was  known  that  there  would  be  nothing  left 
after  paying  them  off.  The  intention  rather  seemed  to  be  by 
the  bill  of  sale  to  give  a  preference,  and  not  to  defraud  the 
other  claims.  This,  under  the  common  law,  without  reference 
to  the  statute  concerning  insolvent  debtors,  a  debtor  had  a 
right  to  do.  He  could  use  up  his  entire  property,  even  when 
he  was  insolvent,  and  all  parties  knew  it,  in  payment  of 
a  portion  of  his  debts,  to  the  exclusion  of  anothor  portion,  if 
done  bona  fide  and  under  circumstances  free  from  fraud. 
Each  of  the  creditors  in  this  case,  those  represented  by  Ful- 
ler, and  those  subsequently  procuring  judgments,  were  scram- 
bling to  see  who  would  secure  his  debt  first;  it  was  feared 
there  was  not  enough  property  to  pay  all.  But  in  another 
sense  we  are  inclined  to  think  that  the  action  of  Fuller  and 
Gebke  in  regard  to  the  bill  of  sale  and  transfer  of  the  goods, 
VJZA  a  clear  case  of  fraud  as  against  the  assignment  law.  We 
think  that  Gebke,  in  view  of  his  insolvency,  which  he  appears 
to  have  well  understood,  had  made  up  his  mind  to  make  an 
assignment  for   the   benefit  of  his  creditors,  or  a  portion  of 
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them;  without  a  doubt,  he  made  his  mind  up  to  that  effect 
before  these  transactions  were  ended,  for  he  did  make  an 
assifirnment  to  Sclierber  on  the  3d  day  of  August,  1889,  under 
which  these  goods  are  being  administered. 

We  are  clear  that  the  creditors  represented  in  the  bill  of 
sale  can  have  no  preference  as  against  other  creditors,  for 
the  reason  that  they  were  in  collusion  with  Gebke  in  trying 
to  procure  a  preference  by  the  bill  of  sale,  when  Gebke  was 
in  the  act  of  disposing  of  his  entire  property  for  the  benefit 
of  a  portion  of  his  creditors.  The  law  is,  that  if  a  creditor  in 
collusion  with  the  debtor  secures  a  preference  by  taking  an 
assignment  or  sale  of  the  debtor's  property,  prior  to  the  deed 
of  assignment,  and  when  the  debtor  has  the  intention  of 
making  such  assignment,  such  preference  will  be  held  void 
under  the  Voluntary  Assignment  Act.  Preston  v.  Spaulding, 
120  111.  208;  Hanford  Oil  Co.  v.  First  National  Bank,  126  III. 
584;  Hide  &  Leather  National  Bank  v.  Eehm,  126  111.  461. 

It  is  said  in  the  first  case  above  cited,  in  speaking  of  the 
Voluntary  Assignment  Act,  as  follows:  "And  we  hold  it  is 
within  the  spirit  and  intent  of  the  statute,  that  when  the 
debtor  has  formed  a  determination  to  voluntarily  dispose  of 
his  whole  estate  and  has  entered  upon  that  determination,  it  is 
immaterial  into  how  many  parts  the  performance  or  execution 
of  his  determination  may  be  broken ;  the  law  will  regard  all 
his  acts,  having  for  their  object  and  effect  the  disposition  of 
his  estate,  as  parts  of  a  single  transaction ;  and  on  the  execu- 
tion of  a  formal  assignment,  it  will,  under  the  statute,  draw  to 
it,  and  the  law  will  regard  as  embraced  within  its  provisions, 
all  prior  acts  having  for  their  object  and  purpose  the  volun- 
tary transfer  or  disposition  of  his  estate  to  or  for  creditors; 
and  if  any  preferences  are  siiown  to  have  been  made  or  given 
by  the  debtor  to  one  creditor  over  another  in  the  disposition 
of  his  estate,  full  effect  will  be  given  the  assignment,  and  such 
preferences  will  *  *  *  be  declared  void  and  set  aside  in 
fraud  of  the  statute."  The  other  cases  above  cited  are 
equally  emphatic  on  that  point.  If  it  be  argued  that  at  the 
time  of  the  execution  of  the  bill  of  sale,  Gebke  had  not 
formed  the  intention  of  making  an  assignment  under  the  stat- 
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ute,  and  that  therefore  the  above  doctrine  would  not  apply  to 
his  case,  we  would  reply  that  we  are  inclined  to  think  the  evi- 
dence, while  not  perfectly  clear  outside  of  the  fact  that  he 
made  the  assignment  within  three  days  afterward,  is,  in  con- 
nection with  that  fact,  sufficient.  As  we  underbtand  the  hold- 
ing of  the  courts,  all  such  acts  of  insolvency  as  made  in  this 
case,  followed  soon  after  by  an  assignment,  are  to  be  regarded  as 
a  unit  and  as  one  act,  and  it  is  not  absolutely  necessary  that  he 
should  have  the  intention  of  making  an  assignment  at  the 
time  of  the  first  attempt  at  preference,  but  it  is  sufficient  if  it  is 
followed  by  an  intention  and  an  assignment.  In  the  case  of 
Hide  &  Leather  National  Bank  et  al.  v.  Eehm,  126  111. 
Bupra^  Judge  Bailey,  speaking  for  the  court  on  a  similar  point, 
says :  "  So  long  as  he  (the  debtor)'  is  clearly  shown  to  have 
entered  upon  the  disposition  of  his  property  for  the  benefit  of 
his  creditors  at  the  time  he  made  the  judgment  notes,  the  law 
will  indulge  in  no  refinements  in  order  to  fix  the  precise  point 
of  time  at  which  he  reached  the  determination  to  make  a  gen- 
eral assignment.  All  that  was  done  will  rather  be  viewed  as 
parts  of  the  same  transaction,  so  as  to  make  it  immaterial 
whether  the  determination  to  make  the  assignment  in  fact 
preceded  or  followed  the  execution  of  the  judgment  notes." 
We  think,  however,  that  Gebke  had  tlie  idea  of  assignment  in 
his  mind  at  the  time  he  went  to  Fuller,  and  from  his  subse- 
quent conduct  thereafter,  never  gave  it  up.  It  can  not  be 
claimed  that  the  creditors  represented  by  Fuller  were  not  in 
collusion  with  Gebke  in  attempting  to  secure  this  preference. 
Gebke  sought  out  Fuller,  who  was  paying  no  attention  to  those 
claims  or  attempting  to  secure  them,  and  sought  his  advice 
and  counsel,  informing  him  of  his  insolvent  condition.  The 
assignment  then,  in  this  case,  when  made,  related  back  to  the 
date  of  the  assignment  or  bill  of  sale,  and  will  be  treated  the 
same  as  though  the  assignment  had  been  made  and  the  pro]>- 
erty  taken  possession  of  by  the  assignee  at  the  date  of  the  bill 
of  sale,  and  as  though  this  property  had  been  in  the  assignee's 
possession  from  the  time  Scherber  took  possession  under  such 
bill.  This  disposes  of  the  question  of  priority  of  the  claim- 
ants under  the  bill  of  sale  when  viewed  as  an  original  ques- 
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tioii,  without  reference  to  their  abandonment  of  snch  claiin,  if 
anj',  before  the  Comity  Conrt  We  will  now  consider  the 
next  question  as  to  the  effect  of  this  assignment  upon  the 
ri*rhtfl  of  Wagg  &  Co.  and  other  judgment  creditors  of 
Gebke. 

It  can  not  be  claimed  that  the  judgment  creditors  were  in 
collusion  with  Gebke  for  the  purpose  of  procuring  a  prefer- 
ence, for  the  evidence  shows,  ratlicr,  that  they  were  in  opposi- 
tion to  his  wishes,  at  least  in  regard  to  Wagg  &  Co.  after  the 
signing  of  tlie  power  of  attorney  to  them  to  confess  judgment. 
Tliey  had  a  riglit,  apparently,  not  being  in  collusion  with 
Gebke,  to  take  their  judgments,  even  if  they  liad  notice  of  the 
intention  of  Gebke  to  make  an  assignment.  Home  National 
Bank  v.  Sanch,  131  111.  330. 

But  the  question  now  arises,  whether,  in  view  of  the  fact 
that  this  property  was  in  the  hands  of  Scherber  under  the  sup- 
|)Osed  bill  of  sale  and  the  sub^^equent  assignment,  the  judgment 
creditors  could  acquire  any  lien.  We  think  that  under  the 
law,  by  virtue  of  the  assignee's  proceedings  being  held  to 
relate  back  to  the  first  i)osse6sion  of  Scherber,  that  it  would 
be  too  late  to  obtain  a  lien  by  their  judgments.  They  had 
full  notice  of  this  possession,  and  their  executions  would  be 
compelled  to  await  all  that  might  be  done  under  it.  Another 
view  may  be  taken  of  the  case  as  a  question  of  equity.  Had 
tliere  been  no  subsequent  assignment  under  the  statute,  Ful- 
ler's clients,  having  possession  of  these  goods,  either  as  pur- 
chasers or  as  pledgees,  could  have  held  them  as  against  the 
executions  coming  into  the  hands  of  the  sheriff  after  posses- 
sion taken.  The  judgment  would  have  been  subsequent  to 
those  claims.  By  the  subsequent  assignment,  and  in  accord- 
ance with  the  assignment  law,  we  have  shown  that  the  credit- 
ors named  in  the  bill  of  sale  must  abandon  any  preference 
under  that  law,  and  the  property  in  the  hands  of  the  assignee 
is  not  of  sufficient  value,  if  those  claims  were  preferred,  to  pay 
them  oflf.  It  is  only  by  virtue  of  the  statute  of  assignments 
requiring  all  claims  to  be  paid  pro  rata^  that  the  judg- 
ment creditors  may  be  enabled  to  get  anything.  They  must 
invoke  the  provisions  of  this  statute  to  set  aside  the  bill  of  sale 
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in  order  to  get  a  preference  over  those  creditors  and  the  other 
debtors.  Tliey  can  not  make  use  of  it  as  a  sword  to  prevent 
an  equal  distribution,  as  it  was  dcsio:ncd  to  cause  such  distribu- 
tion. The  statute  is  remedial  in  its  natnfe  and  should  be  liber- 
ally construed  to  remedy  the  evils  sought  tt)  be  remedied. 
Farwell  v.  Cohen,  filed  at  Springfield,  111.,  June  10,  1891, 
Supreme  Court,  III.;  Home  National  Bank  v.  Sanchez,  supra. 

The  statute  can  not  be  made  use  of  to  annul  its  own  provisions. 
We  therefore  hold  the  judgment  creditors  have  no  liens  by 
virtue  of  their  executions.  We  think  the  claim  of  Gcbke  for 
exemptions  is  provided  for  in  the  Assignment  Act  and  also  in 
the  deed  of  assignment,  and  that  he  is  entitled  to  them.  The 
order  in  the  court  below  will  therefore  be  reversed  and  the 
cause  remanded,  with  instructions  to  the  court  to  render  an 
order  requiring  the  assignee  to  pay  the  claim  of  Hunecke 
Bros,  arising  out  of  the  shipment  of  goods  which  had  not  been 
accepted  by  Gcbke,  of  $442.68,  without  any  costs  charged 
against  them  or  the  fund,  made  in  litigating  the  same;  next, 
that  the  sum  of  $386.50  be  paid  to  Joseph  F.  Gebke  as  his 
claim  for  exemptions,  without  any  cost  being  taxed  against 
such  exemptions;  that  the  assignee  next  pay  the  costs  and 
then  the  taxes,  and  that  whatever  remains  of  the  estate  he  be 
directed  to  distribute  pro  rata  on  all  the  claims  not  above 
ordered  to  be  paid  especially,  without  priority  or  preference; 
and  to  make  such  distribution  of  the  costs  and  expenses  of  ad- 
ministration as  equity  demands,  not  inconsistent  with  this 
opinion. 

Order  of  distribution  reversed  and  cause  remanded  with  the 
above  directions. 

Meversed  and  remanded  with  directions, 

Note. — This  opinion  is  filed  on  a  rehearing,  and  the  case 
decided  the  same  as  in  the  former  opinion  of  this  court,  3S 
111.  App.  578. 
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Edson  Keith  et  al. 

V. 

Isaac  Edwards,  Sheriff,  for  use,  etc. 

JReplevin — Bond — Action  of  Debt  on — Practice  Act,  Sec.  2, 

1.  Sec.  2  of  the  Practice  Act  applies  only  to  thofle  residing:  and  Rerved 
with  process  out  of  the  county  where  the  suit  is  brouf^bt,  and  who  do  not 
appear  and  defend  the  action,  nor  Ciin  it  maire  any  difference  in  such  case 
that  suit  was  dismissed  against  the  only  defendant  residing  in  the  county 
where  the  suit  was  brought  and  judgment  rendered  against  the  non-resident 
defendants,  they  having  appeared  and  defended  the  action. 

2.  A  plaintiff  in  a  replevin  suit,  having  dismissed  the  same,  can  not  con- 
test the  right  and  title  of  the  sheriff  who  sues  upon  the  bond  (the  goods  not 
having  been  returned,  although  a  retorno  has  been  awarded)  for  the  us^  of 
a  constable  who  bad  levied  upon  a  given  stock  in  behalf  of  various  creditors, 
to  the  extent  of  their  value  to  cover  all  the  judgments  and  costs  under  the 
constable's  executions.  He  Ciin  only  show  his  own  title  to  the  goods  by  way 
of  mitigiition  of  damages.  If  the  goods  were  worth  more  than  the  consta- 
ble's lien  upon  them,  he  may,  by  proof  of  title,  mitigate  damages  to  that 
extent. 

3.  The  proof  of  value  of  articles  replevied  may  be  made  by  the  judgment 
and  opinion  of  witnesses,  they  being  subject  to  full  cross-examination  as  to 
the  basis  of  their  opinions. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
James  H.  Cartwright,  Judge,  presiding. 

Mr.  A.  K.  Trusdell,  for  appellants. 

Messrs.  Dixon  &  Bethea,  for  appellee. 

The  bill  of  exceptions  contains  no  exception  to  the  judg- 
ment of  the  court  below,  no  exception  to  the  overruling  of 
the  motion  for  a  new  trial,  and  no  exception  to  the  refusal  of 
appellants'  propositions  of  law. 

The  case  was  submitted  to  the  court  without  a  jury.  This 
court  can  not  pass  upon  any  of  the  questions  raised  by  apj  el- 
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laiits,  and  must  aflSrm  the  judgment  of  the  court  below.  The 
David  M.  Force  Manf.  Oo.  v.  Horton,  74  111.  310;  Duncan  v. 
Chandler,  5  111.  App.  499;  Griffith  v.  Welsh,  32  111.  App.  396 ; 
James  v.  Dexter,  113  III.  654;  Law  v.  Fletcher,  84  111.  45; 
Eoblin  V.  Yaggy,  35  III.  App.  537. 

It  is  not  enough  for  the  record  to  show  exceptions  outside 
of  the  bill  of  exceptions.  The  David  M.  Force  Manf.  Co.  v. 
Horton,  s^ipra;  Boyle  v.  Levings,  28  III.  314;  Drew  v.  Beall,  62 
111.  164;  Siiedd  v.  Dalzell,  30  111.  App.  356;  Hnrsen  v.  Leh- 
man, 35  111.  App.  489;  Alley  v.  Limbcrt,  35  111.  App.  592. 

There  was  no  error  in  rendering  judgment  against  appel- 
lants, who  resided  in  Cook  County,  when  there  was  no  judg- 
ment against  a  defendant  who  resided  in  Lee  County;  because 
appellants  entered  their  appearance  and  defended  the  case. 
Rev.  Stat,  2d  Vol.;  Starr  &  C.  111.  Stats.  110,  Sec.  2,  p.  1773; 
Herkimer  v.  Sharp,  5  111.  App.  620;  Humphrey  v.  Phillips, 
57  111.  132;  Kenney  v.  Greer,  13  111.  432;  Wallace  v.  Cox,  71 
111.  548. 

It  is  proper  to  enter  a  judgment  by  confession  before  a  jus- 
tice of  the  peace.  Hopkins  v.  Walter,  11  111.  543;  Bliss  v. 
Harris,  70  III.  343;  Boettcher  v.  Bock,  74  111.  332. 

Lacey,  p.  J.  This  was  a  suit  commenced  by  the  appellee, 
Isaac  Edwards,  who  sues  for  the  use  of  Wilson  S.  Berry,  a 
constable  in  Lee  Countv,  the  usee  for  various  execution  cred- 
iters  who  had  recovered  judgments  before  a  justice  of  the 
peace  against  the  Foley  sisters  in  Paw  Paw,  and  had  issued 
executions  thereon  against  the  said  Foley  sisters  and  placed 
them  in  the  hands  of  the  usee,  Berry,  as  constable,  for  col- 
lection, who  had  made  a  levy  on  a  stock  of  millinery  goods  in 
l)Ossession  of  the  said  sisters,  Abbie  Parker  and  Julia  Foley. 
The  appellants  having  a  chattel  mortgage  given  by  the  said 
Foley  sisters  to  them  to  secure  a  debt  of  about  $664  due  them, 
replevied  the  goods  out  of  the  hands  of  the  usee  on  a  writ 
of  replevin  issued  out  of  the  Circuit  Court,  and  in  doing  which 
they  gave  to  the  sheriff,  Isaac  Edwards,  appellee,  the  indem- 
nifyinja:  bond  required  by  the  statute,  with  the  Dixon  Na- 
tional Bank  as  security  in  the  penal  sum  of  $1,200.     The  said 
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sheriff,  the  appellee  herein,  then  replevied  the  goods  and 
delivered  them  into  the  possession  of  the  ap|>eltuuts.  The 
replevin  suit  was  not  tried,  but  at  a  term  of  court  following 
was  dismissed  on  the  motion  of  the  plaintiffs  without  trial  of 
the  merits  of  the  case,  and  a  retomio  hahendo  was  awarded  to 
the  constable,  Berry,  and  the  goods  not  having  been  returned 
this  suit  was  commenced  on  the  rei)levin  bond.  The  appel- 
lants are  residents  of  the  county  of  Cook.  The  Dixon  Na- 
tional Bank  was  a  resident  of  Lee  County  and  the  suit  com- 
menced in  that  county.  Summons  issued  to  that  county  and 
served  on  the  bank,  and  also  another  summons  was  issued  to 
the  sheriff  of  Cook  County  and  served  upon  the  appellants  in 
that  county.  Appellants  pleaded  various  pleas  to  the  declara- 
tion, and  the  pleas  being  lost,  as  well  as  the  declaration,  it  was 
stipulated  by  and  between  appellants  and  appellee  to  try  the 
cause  on  a  copy  of  the  declaration,  and  that  either  party  could 
give  /evidence  of  any  matter  that  would  be  proper  had  the 
same  been  specially  pleaded.  A  jury  was  waived  and  the 
cause  tried  by  the  court.  After  the  evidence  was  all  heard 
the  court  permitted  appellee,  over  the  objection  of  appellants, 
.to  dismiss  his  suit  as  to  the  Dixon  National  Bank,  the  only 
resident  of  Lee  Count}'.  After  the  dismissal  of  the  suit  as  to 
the  bank,  the  court  found  the  issues  for  appellee  in  debt  $1,200, 
the  penalty  of  the  bond,  and  assessed  appellee's  damages  at 
$900  and  rendered  judgment  tliereon  after  overruling  appel- 
lant's motion  for  a  new  trial  and  in  arrest  of  judgment. 

The  first  point  made  by  appellants  is  that  the  court  erred 
in  rendering  judgment  against  appellants  after  appellee  dis- 
missed his  suit  against  the  Dixon  National  Bank.  This  sup- 
posed error  is  based  on  the  second  section  of  the  Practice  Act, 
Chap.  110,  R.  S.,  as  fo'lows: 

"It  shall  not  be  lawful  for  any  plaintiff  to  sue  any  defend- 
ant out  of  the  county  where  the  latter  resides  or  may  be 
found,  except  in  local  actions,  and  except  that  in  every  spe- 
cies of  personal  actions  in  law  where  there  is  more  than  one 
defendant,  the  plaintiff  commencing  his  action  where  neither 
of  them  resides,  may  have  his  writ  or  writs  issued  directed  to 
any  county  or  counties  where  the  other  defendants  or  either 
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of  them  may  be  found.  Provided,  that  if  a  verdict  shall  not 
be  fonnd  or  a  judgment  rendered  against  the  defendant  or 
defendants  resident  in  the  county  where  the  action  is  com- 
menced, judgment  shall  not  be  rendered  against  those  defend- 
ants who  do  not  reside  in  the  county,  unless  they  appear  and 
defend  the  action."  2  Starr  &  0.  111.  Stats.,  Chap.  110, 
page  1773. 

We  think,  clearly,  under  the  statute,  this  contention  of  the 
plaintiff  can  not  be  maintained.  The  section  is  qualified  by 
the  last  clause,  which  makes  the  statute  only  applicable  to 
those  residing  and  served  with  process  out  of  the  couMy  where 
the  suit  is  brought,  and  to  cases  where  they  do  not  appear 
and  defend  the  action.  In  this  case  the  appellants  appeared, 
pleaded,  entered  into  an  agreement  to  try  the  case  before 
the  court  without  pleas,  and  introduced  evidence.  They  have 
clearly  brought  themselves  within  the  exception  of  the  statute. 
Nor  can  it  make  any  difference,  in  our  judgment,  that  the  suit 
was  dismissed  against  the  resident  defendant.  If  the  appellants 
had  desired  to  avail  themselves  of  the  benefits  of  the  statute, 
they  should  not  have  appeared  and  defended,  but  allowed 
their  security,  the  Dixon  National  Bank,  to  do  so,  which 
appeared  to  have  a  good  defense,  having  no  authority  under 
the  banking  law  to  sign  a  replevin  bond  as  security.  In  such 
case,  if  no  judgment  had  been  rendered  against  the  bank, 
there  could  have  been  none  rendered  against  the  appellants. 
The  appellants'  counsel  makes  sundry  objections  to  the  appel- 
lee's evidence  concerning  the  transcripts  and  the  executions 
issued  by  the  justice  of  the  peace  to  the  constable,  Berry,  and 
that  no  judgments  were  shown  before  the  justice  of  the  peace, 
etc.,  all  bringing  in  question  appellee's  right  and  title  to  the 
goods  under  these  various  processes,  and  his  right  to  recover 
damages  to  the  extent  of  the  executions  held  by  Berry,  pro- 
vided the  replevied  property  was  of  sufficient  value.  In 
answer  to  these  objections,  we  think  it  is  clear  that  appellants 
can  not  contest  the  right  and  title  of  appellee  to  the  goods  to 
the  extent  of  their  value  to  cover  all  the  judgments  and  costs 
under  constable  Berry's  executions.  They  lost  that  right  by 
dismissing  their  replevin  suit.     They  can  only  show  their  own 
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right  and  title  to  the  goods  by  way  of  mitigation  of  damages. 
If  the  goods  were  worth  an3'thing  more  than  constable  Berry's 
lien  upon  them,  the  appellants,  by  proof  of  title,  might  miti- 
gate the  damages  to  that  extent.  In  Stevison  v.  Earnest,  80 
111.  613,  the  court  say,  in  speaking  on  this  subject:  "By  per- 
mitting the  suit  to  be  dismissed  he"(plaintiflE  in  replevin  suit) 
"lost  all  right  to  contest  the  plaintiff's  claim  to  the  property, 
except  that  saved  to  him  by  the  statute,  which  was  to  plead 
and  prove  his  title  to  the  property  in  mitigation  of  damages. 
Beyond  this  he  could  not  contest  the  plaintiff's  title.  He  held 
the  affirmative  on  that  issue,"  etc  Gullett  v.  Otey,  19  IlL 
App.  182. 

The  appellee  had  an  undoubted  right  to  recover » the  con- 
stable's executions  and  costs,  amounting  to  $922,  and  the 
recovery  being  only  $900,  any  objection  to  illegal  proof  as  to 
other  damages,  if  there  was  any,  could  not  harm  appellants. 
The  objection  to  the  evidence  of  Berry  as  to  his  opinion  as  to 
the  value  of  the  goods  is  not  sustainable,  as  they  had  really 
no  market  value,  being  a  second-hand  stock,  and  therefore 
Berry's  opinion  as  to  their  value  might  be  taken.  The  proof 
of  value  of  articles  of  this  kind  may  be  made  by  the  judgment 
and  opinion  of  witnesses,  the  witness  being  subject  to  full 
cross-examination  as  to  the  basis  of  such  opinion.  Sutherland 
on  Damages.  375.  The  amount  of  the  finding  of  the  court 
was  fully  supported  by  the  evidence.     The  judgment  of  the 

conrt  below  is  therefore  aflBrmed- 

Judgment  affirmed. 

Note:  Judge  Cartwrioht,  having  tried  the  cause  in  the 
court  below,  took  no  part  here. 


William  Wilmekton 

V. 

Samuel  Sample. 

Trefipass — Search   Warrant — Justice — Jurisdiction  of-— Justification-^ 
Plea  of  ^Evidence — Instructions, 
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1.  A  juHtice  has  jurisdiction  to  iesae  a  search  warrant  upon  the  making 
of  a  proper  affidavit  therefor. 

2.  In  &nch  case  the  mugistrate  is  the  judge  of  the  sufficiency  of  the  affi- 
davit presented  to  him,  and  the  complaining  witness  is  not  responsible  for 
the  correctness  of  such  judgment.  He  is  liable  only  for  his  own  act  in  set- 
ting the  ma?i!)trate  in  motion,  if  that  act  be  malicious  and  without  probable 
cause,  and  such  liability  can  only  be  enforced  in  an  action  on  the  case,  for 
trespasA  will  not  lie  for  an  act  done  under  logal  process  regularly  issued  from 
a  court,  or  by  an  officer  of  competent  jurisdiction. 

3.  If  a  magistrate  does  not  require  a  sufficient  affidavit  from  the  com- 
plaining witness,  he  can  not,  on  that  account,  be  held  liable  for  a  trespass  r» 
et  avwis. 

4.  Where  there  is  no  plea  of  justification  on  file,  its  absence  will  cut  no 
figure,  the  plaintiff  having  offered  an  instruction,  which  was  given,  touch- 
ing the  effect  of  the  warrant  as  a  justification,  proof,  likewise,  having  been 
made  without  objection,  of  the  circumstances  touching  the  issuing  of  the 
same. 

[Opinion  filed  December  7,  1891.]  ' 

Appeal  from  the  Circuit  Court  of  Mercer  County;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  J.  H.  Connell  and  J.  M.  Bbogk,  for  appellant 

Messrs.  Bassbtt  &  Bassett,  for  appellee. 

Cartwrioht,  J.  This  case  was  before  this  court  on  a 
former  appeal  (39  111.  App.  60).  After  remandment  to  the  Cir- 
cuit Court,  appellee,  the  plaintiff  in  the  suit,  dismissed  the 
first,  second,  fourth  and  fifth  counts  of  his  declaration,  leaving 
only  the  third  count,  charging  trespass  to  appellee's  dwelling 
house  and  property  therein,  the  sixth  count,  charging  mali- 
cious prosecution  in  procuring  appellee's  arrest  for  larceny, 
and  the  seventh  count,  for  malicious  prosecution  in  the  indict- 
ment of  appellee  for  malicious  mischief.  The  plea  was  the 
general  issue,  and,  upon  a  trial,  the  jury  found  appellant  guilty 
of  trespass,  being  the  charge  in  the  third  count,  and  the  dam- 
ages were  assessed  at  $10.  Appellee  was  content  with  tlie 
verdict,  but  appellant  moved  for  a  new  trial,  and  upon  its 
being  overruled  and  judgment  entered,  he  prosecuted  this  ap- 
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peal.  Tlio  jury  having  found  for  appellant  on  the  counts  for" 
malicious  prosecution,  the  matters  therein  charged  have  been 
finally  settled  in  his  favor,  and  it  is  not  necessary  to  consider 
the  evidence  or  instructions  relating  to  such  charges,  but  only 
such  as  relate  to  the  charge  of  trespass  to  the  dwelling  house 
and  property  in  the  same. 

In  proving  the  acts  complained  of  as  a  trespass,  appellee 
offered  evidence  that  one  A.  A.  Hays,  a  constable,  came  to  the 
house  with  a  search  warrant  issued  by  Peter  M.  Brown,  a  jus- 
tice of  the  peace,  and  by  virtue  of  that  writ  committed  the 
alleged  trespass  by  making  search  for  doors  and  windows 
alleged  to  have  been  stolon.  Appellee  called  the  justice  as  a 
witness,  and  identified  an  affidavit  made  by  appellant  charging 
a  larceny  of  the  doors  and  \vindows,  and  offered  said  affidavit 
in  evidence,  and  also  proved  the  issuing  of  the  search  warrant 
and  that  it  was  lost  after  it  had  been  served  and  returned. 
The  testimony  of  this  witness  was  substantially  that  appellant 
brought  m  affidavit  to  him,  which  he  thought  was  the  same 
one  offered  in  evidence,  although. he  was  not  certain  that  there 
was  not  another  one,  and  u])on  the  affidavit  so  furnished  him,  he 
issued  the  search  warrant,  the  contents  of  which  he  gave  in 
substance  as  authorizing  the  constable  to  scarcli  appellee's 
property  for  the  doors  and  windows  alleged  to  have  been 
stolen.  lie  also  testified  that  the  search  warrant,  when  made 
out,  was  delivered  to  appellant  Appellee  claimed  that  the 
search  warrant  was  issued  upon  the  affidavit  preserved  in  the 
record,  which  did  not  contain  all  the  matters  required  by  the 
constitution,  and  appellant  claimed  and  gave  evidence  tend- 
ing to  show  that  there  probably  was  another  affidavit  which 
was  lost.  It  is  more  likely  that  the  claim  of  appellee  is  true, 
and  that  the  search  wariunt  was  issued  upon  the  insufficient 
affidavit;  but  it  was  clearly  shown  that  it  was  issued  upon  some 
sort  of  affidavit  adjudged  by  the  justice  sufficient  to  authorize 
the  issuance  of  the  writ.  It  can  not  be  questioned  that  the 
justice  had  jurisdiction  to  issue  the  search  warrant,  upon  the 
making  of  a  proper  affidavit  therefor.  The  statute  vested  in 
him  the  authority  of  law  to  act  officially  in  matters  of  that 
kind,  and  when  applied  to  by  appellant  to  issue  a  writ  to  be 
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executed  within  his  territorial  jurisdiction,  he  had  authority 
as  a  magistrate  to  act  officially  in  the  matter  then  in  hand.  If 
it  were  a  matter  in  which  the  justice  had  no  authority  to  act 
.  at  all,  he  would  be  without  jurisdiction,  and  the  parties  would 
all  be  trespassers;  but  liere  he  had  general  jurisdiction  over 
the  subject-matter,  and  the  most  that  can  be  said  is  that  he 
erred  in  his  judgment;  that  the  affidavit  was  insufficient,  and  . 
issued  a  writ  not  justifiable  in  the  law.  In  such  case  the  mag- 
istrate is  the  judge  of  the  sufficiency  of  the  affidavit  presented 
to  him,  and  the  complaining  witness  is  not  responsible  for  the 
correctness  of  that  judgment.  Tlie  welfare  of  the  State  and  the 
public  interest  in  the  prosecution  of  offenses  against  the  law 
forbids  that  he  should  be  so  responsible.  lie  \b  liable  only  for 
his  own  act  in  setting  the  magistrate  in  motion,  if  that  act  be 
malicious  and  without  probable  cause.  That  liability  can  only 
be  enforced  in  an  action  on  the  case.  Trespass  will  not  lie  for 
an  act  done  under  legal  process  regularly  issued  from  a  court, 
or  by  an  officer  of  competent  jurisdiction.  If  the  magistrate 
did  not  require  a  sufficient  affidavit  from  appellant^  he  could 
not,  on  that  account,  be  liable  for  a  trespass  m  et  armis.  Out- 
law V.  Davis,  27  111.  467;  Blalock  v.  Randall,  76  111.  224;  Bas- 
sett  et  al.  v.  Bratton,  ^^  111.  152;  West  v.  Smallwood,  3  M.  & 
W.  417;  Cooley  on  Torts,  468. 

Although  there  was  no  plea  of  justification,  the  proof  was 
made  as  stated  by  appellee,  and  no  objection  was  made  to 
proof  on  the  subject  by  appellant.  Appellee  also  offered 
an  instruction,  which  was  given,  touching  the  effect  of  the 
warrant  as  a  justification.  Under  these  circumstances,  tbe 
point  that  there  was  no  plea  of  justification  will  not  be  con- 
sidered. 

The  court,  at  the  instance  of  appellee,  gave  this  instruction  : 
"  The  jury  are  further  instructed  that  the  justice  of  the  peace 
had  no  legal  authority  to  issue  the  search  warrant,  and  the 
search  warrant  issued  by  him  was  void,  and  any  entry  into  the 
house  of  the  plaintiff  under  said  warrant  was  illegal;  and  all 
who  aided,  advised,  or  committed  any  entry  of  plaintiff's 
premises  under  such  warrant  were  trespassers.  And  if  the 
jury  believe  from  the  evidence  that  the  defendant  procured 
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the  said  warrant  to  be  issued,  and  instructed  the  constable  to 
enter  the  home  of  the  plaintiff  and  carry  away  the  doors  and 
windows  of  the  plaintiff,  then  the  defendant  is  liable  in  dam- 
ages for  all  that  the  constable  did  in  pursnanco  of  such 
instructions,  if  any  snch  were  given." 

Under  this  instruction  the  jury  could  not  have  done  other- 
wise than  as  they  did.  The  instruction  was  erroneous.  The 
judgment  will  be  reversed. 

Judgment  reversed. 


Clamana  Barrett  et  al. 

V. 

Margaret  Riley. 

Parent  and  Child— Wages  of  Child—Right  of  Mother  Living  with  Hus- 
band to — Head  of  Family — Contract  oj  Service — Statute  qf  Frauds, 

L  A  married  woman  is  not,  in  legal  contemplation,  the  head  of  the  family, 
however  supreme  her  rule  in  the  management  of  her  children  and  husband 
under  the  household  roof. 

2.  Where  a  man  hsis,  by  his  own  earnings,  furnished  (he  means  to  sup- 
port himself  and  wife  and  rear  his  children)  and  is  continuing  to  do  so,  he 
does  not  cease  to  be  the  head  of  bis  family  in  legal  effect,  bectiuse  be  turns 
his  wages  over  to  his  wife,  and  allows  her  to  use  the  same  in  defraying 
family  expenses,  no  matter  whether  his  time  is  so  occupied  in  the  service  of 
his  employer  as  to  prohibit  bis  taking  part  in  laying  in  supplies,  or  whether 
he  is  induced  to  defer  all  9ucb  matters  to  his  wife  in  the  interest  of  peace. 

3.  A  father  is  entitled  to  the  wages  and  ordinary  earnings  of  his  minor 
son,  upon  the  theory  that  during  minority  he  is  under  obligations  to  take 
care  of,  clothe  and  educate  him. 

4.  An  oral  contract  of  service  for  three  years  is  against  the  statute  of 
frauds,  and  where  a  suit  thereon  is  brought  before  a  juf^tice,  such  plea  being 
pi-esumed,  there  can  be  no  recovery  except  upon  a  quantum  meruit  as  to  the 
services  actually  rendered,  and  to  sustain  a  recovery  upon  that  theory  re- 
quires proof  of  the  value  of  the  services,  and  in  such  case  it  is  immaterial 
whether  a  person  was  rightfully  discharged  or  not,  the  contract  providing 
for  the  retention,  each  week,  of  a  certain  percentage  of  salary,  to  be  forfeited 
if  the  servant  left  his  employment  before  the  end  of  the  term,  or  was 
rightfully   discharged,  and  paid  him  if  he  remained. 
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.[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Will  County;   the  Hon. 
DoERANOE  DiBELL,  Judgc,  presiding. 

In  January,  1888,  the  minor  eon  of  appellee,  for  the  pur- 
pose of  learning  the  trade  of  tinsmith,  entered  the  service  of 
appellants  for  the  period  of  three  years  upon  the  following 
terms:  His  wages  were  to  be  for  the  first  year  $4  per  week, 
for  the  second  year  $5  per  week,  and  for  the  third  year  $6 
per  week;  $1  was  to  be  retained  from  each  week's  wages  to 
insure  good  behavior  and  faithful  performance  on  the  part 
of  the  boy  for  the  period  of  employment,  which  was  to  be 
paid  him  at  the  completion  of  the  three  years'  service,  but 
forfeited  if  he  voluntarily  quit  the  service  before  that  time^ 
or  was  discharged  for  bad  conduct.  The  contract  was  oral, 
and  the  terms  were  fixed  by  appellee  and  the  foreman  of  ap 
pellants.  At  the  end  of  112  weeks  the  boy  was  discharged. 
He  was  discharged  for  insolence  and  insubordination,  as 
claimed  by  appellants.  All  his  wages  were  paid  him  except 
the  amount  which  had  been  retained  from  week  to  week, 
$112,  which  appellants  claimed  was  forfeited  by  his  discharge 
for  good  cause. 

Appellee  brought  suit  before  a  justice  of  the  peace,  and, 
upon  appeal  to  the  Circuit  Court  obtained  verdict  and  judg- 
ment for  the  $112  upon  the  theory  that  she  was  the  "head  of 
the  family,"  and  as  such  entitled  to  the  wages  of  her  minor 
son,  and  that  his  discharge  was  without  good  cause.  She  also 
recovered  as  attorney  fees  the  sum  of  $25. 

Mr.  Egbert  Phelps,  for  appellants. 
Mr.  J.  W.  D'Arcy,  for  appellee. 

Harker,  J.  Appellants  seek  a  reversal  of  the  judgment  in 
this  case  upon  the  following  points  of  contention: 

First:  Appellee,  being  a  married  woman  and  living  with 
her  husband,"  wlio  is  by  his  earnings  supporting  his  family,  is 
not  entitled  to  the  wages  of  her  minor  son. 
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Second :  The  contract  being  for  three  years  and  oral,  was 
void  under  the  statute  of  frauds,  and  a  party  working  under 
it  could  only  recover  on  a  quant  urn  meruit  on  proof  of  the 
value  of  the  service  actually  rendered;  and  as  there  was  no 
proof  of  tlie  value  of  the  boy's  services  there  could  bo  no 
recovery. 

Third  :  The  appellants  had  sufficient  cause  for  discharging 
the  boy,  whose  bad  conduct  worked  a  forfeiture  of  the  $112 
retained. 

The  proofs  show  that  appellee  is  the  mother  of  a  large  fam- 
ily, remaining  at  home,  looking  after  the  affairs  of  the  house, 
and  from  the  wages  of  her  husband  and  children  supplying 
the  table  and  other  household  needs.  She  does  not  appear  to 
have  contributed  anything  to  the  support  of  the  family  from 
outside  service,  and  testified  that  she  had  never  done  any  work 
outside  of  her  household  duties,  and  had  never  received  any 
money  except  from  the  wages  of  her  husband  and  children. 
Her  husband  is  a  laborer,  working  in  mills  at  the  rate  of  S-lrO 
per  month,  a  sum  more  than  sufficient,  as  appears  from  her 
testimony,  to  meet  the  family  expenses.  He  liands  his  wages 
to  his  wife,  who  takes  the  entire  supervision  of  paying  grocery 
and  other  bills  incident  to  the  carrying  on  of  the  household. 

Under  such  conditions,  it  is  claimed  by  counsel  for  appellee, 
she  was  the  head  of  the  family,  and  for  that  reason  entitled  to 
the  wages  of  lier  minor  son. 

Appellee  was  not,  in  legal  contemplation,  the  head  of  the 
family,  however  supreme  may  have  been  her  rule  in  the 
management  of  her  children  and  husband  under  the  household 
roof.  Where  a  man  has  by  his  own  earnings  furnished  the 
means  to  support  himself  and  wife  and  rear  his  children,  and 
is  continuing  to  do  so,  we  do  not  understand  that  he  ceases  to 
be  the  head  of  his  family  in  legal  effect,  because  he  turns 
over  his  wages  to  his  wife  and  allows  her  to  use  them  in  de- 
fraying family  expenses,  no  matter  whether  his  time  is  so 
occupied  in  the  service  of  his  employers  as  to  prohibit  his 
taking  part  in  laying  in  supplies,  or  whether  he  is  induced  to 
defer  all  such  matters  to  his  wife  in  the  interest  of  harmony 
and  domestic  felicity. 
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The  father  is  entitled  to  the  wa^es  and  ordinary  earnings 
of  his  minor  son,  upon  the  theory  that  during  minority  ho  is 
under  obligations  to  take  care  of,  clothe  and  educate  the  son. 
This  is  a  familiar  rule  of  the  common  law.  2  Kent's  (Jom., 
193;  1  BlacL  Com.,  453;  Magee  v.  Magee,  65  111.  256;  Hewitt 
V.  Long,  76  111.  408;  Schouler's  Dom.  Eel.,  344;  McMahon  v. 
Sankey,  133  III.  636. 

In  this  casextbe  son,  whose  wages  are  the  foundation  of  this 
suit,  had,  by  the  earnings  of  John  Riley,  appellee's  husband, 
been  clothed,  supported  and  educated.  We  are  decidedly  of 
the  opinion  that  appellee  could  not,  under  the  circumstances, 
maintain  the  suit  in  her  own  name. 

The  contract  being  for  the  period  of  three  years  and  oral, 
was  void  under  the  statute  of  frauds,  if  pleaded.  As  the  suit 
was  commenced  before  a  justice  of  the  peace,  such  plea  is  pre- 
sumed. Such  being  the  case,  it  is  quite  clear  that  there  could 
be  no  recovery  except  upon  a  quantum  merxiit  as  to  the  serv- 
ices actually  rendered.  To  sustain  a  recovery  upon  that 
theory  would  require  proof  of  the  value  of  the  services.  Wm. 
Butcher  Steel  Works  v.  Atkinson,  68  111.  421;  Frazer  v.  Howe 
et  al.,  106  111.  563. 

If  we  are  con-ect  in  this  view,  then  it  is  wholly  immaterial 
whether  the  boy  was  or  was  not  discharged  for  sufficient  cause, 
and  we  "express  no  opinion  upon  that  point  of  contention. 

For  the  reasons  given,  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 

Judgment  reve^'sed. 


James  Hutchings 

V. 

Lafayette  Cole. 


Dogs — Purchase  Price — Recovery  of— Implied  Warranty.^ 

This  court,  in  view  of  the  evidence,  affirms  a  judgment  for  the  defend- 
ant in  an  action  brought  to  recover  the  price  of  a  dog,  said  dog  having  been 


2G2  Appellate  Courts  of  Illinois. 

Voi^  42. J  Hutching*  v.  Cole. 

Rold  w;th  an  implied  warranty  that  the  animal  was  good  for  breedin^r  pur- 
poses, and  holds  that  tbo  dog  was  utterly  worthless  for  that  purposci  and  of 
no  value. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding.  * 

Messrs.  n.  O.  Fuller  and  II.  S.  Millee,  for  appellant 

Messrs.  Worthtngton,  Page  &  Beady,  for  appellee. 

Lacey,  p.  J.  This  suit  is  brought  for  the  purchase  price 
of  an  English  mastiff  bitch  called  "  Crwusa,"  sold  by  appellant 
in  February,  1887,  for  £35  sterling,  to  wit,  $169.75.  Ilutch- 
ings  resided  in  Exeter,  England,  and  appellee.  Cole,  in  Peoria, 
III.  They  never  saw  each  other.  The  transaction  was  en- 
tirely by  correspondence.  There  were  only  four  witnesses 
testifying  to  the  material  facts  in  the  case,  each  by  deposition. 
Appellant  and  Shepherd  in  England,  and  Cole  and  Bunn  in 
Peoria.  The  case  was  tried  by  jury,  which  rendered  a  verdict 
in  favor  of  appellee.  The  defense  relied  upon  was  an  implied 
warranty  of  the  bitch  to  the  effect  that  she,  having  been 
bought  for  breeding  purposes,  and  recommended  as  a  good 
breeder,  was  totally  worthless  for  such  purpc^se;  was  too  old 
and  weak  and  in  the  last  stages  of  her  life. 

This  was  the  issue  before  the  jury  under  instructions  of 
which  there  is  no  serious  complaint.  The  appellee  wrote  to 
appellant  for  the  purpose  of  buying  a  mastiff  puppy  dog  about 
three  months  old,  to  be  of  fawn  color  witli  black  markings,  of 
the  weight,  when  grown,  of  200  or  215  pounds,  perfect  in  bone 
and  muscle,  legs  to  be  straight — in  fact  to  be  perfect  in  eyerj 
respect.  The  appellant  answenid  him  and  recommended  to 
him  to  buy  a  bitch,  sending  him  two  photographs,  one  of  a 
bitch  called  "Digit,"  and  the  other  one  the  one  in  question. 
For  the  one  in  question  he  wanted  £35,  served  in  England, 
giving  a  very  glowing  account  of  her,  saying,  however,  that 
the  appellee  would  need  a  foster-bitch,  for  "Creusa's"  teats 
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were  too  loose  for  young  puppies.  Tliis  was  the  onlv  defect 
that  he  admitted  in  her.  After  the  exchange  of  a  letter  or 
two,  appellee  decided  to  purchase  "Creusa"  at  £35,  served  in 
England.  Appellant  described  her  as  perfect  in  her  disposi- 
tion and  very  game  and  good  tempered,  and  if  quietly  and 
kindly  treated  a  rare  companion;  not  quarrelsome  with  other 
dogs,  and  of  confiding  disposition;  that  she  was  very  good 
in  lier  hocks,  and  considering  all  that  she  had  gone  through 
with,  very  active. ,  He  |2;ave  her  age  at  eight  or  nine  years. 
The  bitch  was  shipped  to  appellee,  was  not  paid  for  before 
she  arrived,  and  then  the  appellee  refused  to  pay  for  her.  .  It 
was  simply  a  question  before  the  jury  as  to  whether  the 
defense  was  made  out.  On  the  part  of  the  appellee  the  evi- 
dence tended  to  show  that  "Creusa"  had  no  value  whatever, 
unless  she  was  of  value  for  breeding  purposes,  and  this  was  the 
purpose  for  which  she  was  sold  to  appellee.  It  appears  that 
when  she  arrived  she  was  not  what  appellee  expected.  The 
witness  Bunn  testified  that  she  was  old;  that  her  health  was 
broken  down  by  age;  that  she  was  very  weak;  hobbled  around; 
was  thin;  nothing  to  her  but  skin  and  bone — like  an  old  feeble 
man  would  be  at  very  old  age;  that  she  had  scarcely  any 
teeth,  and  moved  about  very  slowly;  her  head  was  grsiy  with 
age;  not  strong  enough  to  give  birth  to  pups;  slipped  them 
and  they  died.  That  she  died  of  old  age  soon  after.  It 
appears  that  she  had  pups  soon  after  she  arrived  and  they  all 
died  within  twenty-four  hours  after  their  birth,  some  dying 
at  birth,  and  that  "  Creusa  "  was  worthless  unless  slie  would 
raise  pups.  It  appears  that  she  was  bred  the  second  time,  and 
tiie  pups  were  prematurely  born  when  the  mother  died.  We 
think  there  was  an  implied  warranty  that  the  animal  sold  was 
good  for  breeding  purposes,  and  we  think  the  evidence  justified 
the  July  in  its  verdict,  and  that  there  was  sufficient  evidence 
to  show  that  the  animal  was  utterly  worthless  for  that  purpose, 
and  that  outside  of  that  she  was  of  no  value.  The  judgment 
is  therefore  afiirmed. 

Judgment  affirmed^ 


I 
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V. 

Lemuel  Larson,  a  Minor,  by  Next  Friend,  etc. 

Ra ih'oads — Negligence  qf— Crossings — I^ersona I  Injuries — Contributoi  jf 
Negligence — I'leading, 

I 

1.  All  persons  must  exercise  csire  to  avoid  injury. 

2.  Thoa^b  care  on  behalf  of  the  plaintiff  in  a  personal  injury  case  niny 
be  charged  in  the  declaration  generally,  the  proof  thereof  to  sustain  itiuiiy 
be  made  up  of  many  circumstances.  If  his  cure  is  not  averred  in  the  decia* 
ration,  it  must  nevertheless  be  proved. 

3.  It  is  not  necessary  in  pleading  to  set  out  every  circumstance  specif- 
ically. It  is  sufficient,  and  the  better  practice,  to  set  out  the  cause  of  action 
in  a  general  way.  It  is  not  necessary  to  set  out  all  the  facts  tending  to  show 
negligence.  The  pleader  mny  characterize  any  action  as  having  been  done 
negligently,  but  need  not  show  all  the  various  facts  from  which  negligence 
may  be  deduced. 

4.  In  an  action  brought  to  recover  for  a  personal  injury,  alleged  to  have 
been  received  through  the  negligence  of  a  railroad  company  at  a  crossine* 
this  court  holds  that  reasonable  care  was  exercised  by  the  person  injured 
upon  the  occasion  in  question;  that  the  servants  of  said  comptmy  were 
negligent  in  backing  down  its  train  in  front  of  the  horses  being  driven  by 
him;  that  a  certain  instruction  given  for  the  plaintiff  was  applicable  under 
the  fifth  count  of  the  declaration  herein;  and  declines  to  interfere  with  the 
judgment  for  the  plaintiff. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Kankakee  Countj;  the 
Hon.  N.  J.  Pii^uuKY,  Judge,  presiding. 

Mr.  Harrison  Loring,  for  appellant 

Mr.  n.  K.  Wheeler,  for  appellee. 

Lacey,  p.  J.  This  was  an  action  in  the  case  by  appellee, 
who  sues  as  the  next  friend  of  James  A.  Larson,  a  minor,  for 
injuries  receivexi  by  him  by  the  runninej  away  of  his  team 
while  attempting  to  cross  the  railroad  track  of  appellant  at 
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67tli  street  in  the  citj  of  Chicago,  Illinois,  recovery  being 
§2,500.  The  gist  of  the  action  was  the  alleged  negligence  on 
part  of  appellant's  servants,  the  conductor  and  brakenian  of  its 
train  of  cars  with  an  engine  attached,  in  backing  the  car  negli- 
gently without  notice  to  the  injured  party,  James  A.  Larson, 
while  he,  with  a  wagon  loaded  with  slag,  to  which  was  attached 
a  team  of  horses,  was  attempting  to  cross  the  railroad  track  at 
the  crossing  just  behind  the  train,  having  just  passed  about 
half  way  over  the  crossing  and  btanding  still.  The  horses' 
heads  liad  just  gone  over  the  track  and  were  in  the  act  of 
crossing  behind  the  car,  when  one  of  the  servants  of  the  a])pel- 
lant  ordered  him  to  stop,  which  he  did,  and  turned  his  horses' 
heads  off  the  track  to  the  north,  while  the  traiu  was  headed 
south  and  very  close,  when  the  car  backed  and  ran  the  engine 
close  by  the  horses'  heads,  frightening  them  so  that  they 
became  unmanageable  and  thereupon  they  ran  away,  bj'  reason 
of  wliich  Larson  w^as  thrown  out  of  the  wagon  and  injured 
severely.  II is  thigh  bone  was  fractured  and  his  head  so 
severely  injured  that  there  was  concussion  of  the  brain,  from 
^vhich  he  has  never  recovered,  so  that  he  can  not  give  any  account 
of  the  accident,  and  while  his  memory  was  good  before  the  acci- 
dent, it  is  entirely  defective  since.  Wells  H.  Fenton,  the  con- 
ductor and  collector  of  the  train,  gives  the  following  account 
of  the  accident:  The  train  in  question  was  suburban  and  ran 
no  farther  south  than  this*  station  at  GTth  street,  and  they  had 
to  back  up  from  the  point  wliere  it  6top])ed  and  go  to  the 
cemetery.  At  the  time  it  started  back,  the  conductor  was 
nearly  to  the  end  of  the  back  coach  on  the  west  side  of  tlie 
train  between  the  traiu  and  the  station,  and  when  ho  gave  the 
signal  to  back  up  he  proceeded  to  go  to  the  back  end  of  the 
train  where  the  brakeman  was.  As  the  conductor  gave  the 
signal,  the  engineer  or  fireman  rang  the  bell,  the  same  time 
the  brakeman  ran  around  to  the  platform.  As  he  got  there 
the  train  had  just  got  imder  motion, and  as  it  started  he  called 
to  yoxmg  Larson  to  stop,  and  at  the  same  time  gave  the  signal 
to  the  conductor  or  the  engineer  to  stop,  and  the  con- 
ductor repeated  it  to  the  engineer,  who  applied  the  brakes 
and  stopped  after  the  train  had  moved  about  two-thirds  the 
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Jength  of  the  passenger  car.  Before  the  train  had  started 
from  where  it  8toi)ped  to  back  up,  it  had  not  entirely  cleared 
the  crossing.  The  conductor  was  not  aware  of  the  cause  of 
the  signal  to  stop  when  it  was  given.  "When  he  got  behind 
the  train,  young  Larson,  the  teamster,  and  the  horses,  were 
pretty  close  to  the  side  of  the  car,  with  the  horses'  heads 
turned  toward  the  north.  Wlien  Fenton  saw  that  the  train 
cleared  the  team,  he  again  proceeded  to  back  the  train  as  he 
had  iirst  started  to  do.  After  the  second  stop  the  bell  was 
rung  and  the  train  backed  up,  and  after  it  had  passed  the  team 
straightened  around  with  their  heads  to  the  west 'into  the  road 
and  started  west  over  the  crossing."  From  this  point  was 
where  the  team  started  to  run  away,  and,  after  running  about 
100  feet,  young  Larson,  who  was  sitting  on  the  front  end  of 
the  wagon,  lost  his  balance  and  was  thrown  out  and  injured  as 
before  stated.  Tlie  brakeman's  name  was  Rapp,and  he  it  was 
who  called  to  young  Larson  to  stop  at  the  time  he  was  about 
to  start  across  the  track  with  the  team.  The  horses'  heads 
were  about  three  feet  from  the  car  when  the  second  order  to 
back  was  given.  The  conductor  could  have  pulled  up  tlia 
train  and  let  the  team  pass  if  he  had  so  desired.  The  train 
backed  by  the  team  not  faster  than  you  could  walk,  not  over 
four  miles  an  hour.  When  young  Larson  was  crossing,  tlie 
Michigan  train  was  close  behind  him  to  the  east  on  one  of  the 
six  railroad  tracks  at  the  crossing,  the  boy  having  driven  his 
team  just  ahead  of  it.  As  testified  to  by  Lillie,  who  was  haul- 
ing another  load  of  slag  for  the  same  party  employing  young 
Larson,  and  was  just  behind  him  and  saw  the  occurrence,  when 
the  locomotive  came  back  past  the  horses'  heads,  close  to  them, 
the  steam  was  coming  out  of  the  engine  and  they  were  jump- 
ing and  scared,  and  when  the  train  passed  the  horses  started  at 

once  and  ran  awaj'.     The  conductor  said  to  Larson,  "  D n 

you,  you  can't  go  by  here,  we  are  going  to  back."  This  wit- 
ness saw  Larson  hanging  on  to  the  lines  for  fifty  or  sixty  feet, 
but  could  not  see  him  after  that.  The  evidence  tended  to 
show  that  young  Larson  was  a  capable  boy  to  handle  a  team, 
about  fifteen  years  old,  and  was  large  and  strong  of  his  age,  and 
that  the  horses  were  reasonably  gentle.     It  appears  from  an- 


Second  District — May  Term,  1891.        267 

I.  C.  R.  R.  Co.  V.  Larson. 

other  eye  witness,  that  when  the  train  backed  past  the  horses, 
thcj  were  so  close  to  the  car,  that  the  car  coming  close  to  them 
made  them  shy  off,  as  horses  will  do  when  anything  comes 
close  to  them,  and  when  the  engine  got  along  near  the  horses, 
they  reared  up  and  stood  on  their  hind  feet  while  the  engine 
was  ]^as8ing  them,  and  after  it  passed  broke  into  a  run.  There 
was  room  for  the  team  to  pass  before  the  train  commenced  to 
back  the  first  time.  The  evidence  also  tended  to  show  that 
the  appellant's  train  had  stopped,  and  that  one  team  in  the 
same  company. had  passed,  and  tliat  Larson's  team  was  about 
to  pass  and  was  seen  by  the  servants  of  the  appellant,  or  should 
have  been  with  ordinary  care,  as  it  was  approaching  the  cross- 
ing, and  that  after  this  the  train  was  negligently  backed  north, 
past  and  in  front  of  the  horses'  heads  of  Larson. 

It  is  insisted  that  the  evidence  fails  to  support  the  verdict 
in  two  particulars:  First,  that  Larson  did  not  use  reasonable 
care  in  approaching  the  appellant's  railroad  track,  and  second, 
it  was  not  sufficiently  shown  that  appellant's  servants  were 
negligent  in  the  time  and  manner  of  backing  down  the  train 
in  front  of  the  horses.  It  seems  to  us  that  the  verdict  is 
sustained  in  both  those  particulars.  We  see  no  good  reason 
to  charge  Larson,  the  driver  of  the  team,  with  negligence. 
He  saw  that  the  train  of  appellant  had  passed  the  crossing,  and 
there  was  no  direct  evidence,  and  very  little  circumstantial, 
showing  that  he  knew  that  this  particular  train  was  in  the 
habit  of  backing  down  onto  the  "  Y"  at  that  point,  or  that  it 
would  do  so  without  giving  notice.  The  other  point  of 
appellant's  negligence,  we  think,  was  fairly  left  to  the  jury, 
and  its  finding  in  that  respect  was  fully  warranted.  At  the 
time  the  appellant's  train  backed  down  and  came  to  a  stop, 
and  found  the  horses'  heads  so  near  the  train,  and  Larson  and 
his  team  in  the  condition  described,  there  were  two  courses 
open  to  the  servants  of  the  appellant;  the  one  to  back  down 
north  past  tlie  horses,  or  to  draw  up  the  train  south,  and  let 
the  team  pass  over  the  crossing  to  the  west  biefore  attempting 
to  back  the  train.  This  would  only  have  taken  a  short  time, 
and  under  the  circumstances  would  have  been  a  nmch  safer 
course  as  regarded  the  appellee.     The  running  the  four  cars  of 
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which  the  train  consisted,  together  with  the  enj^inc,  emitting 
steam  and  smoke  and  sissing  from  the  steam,  past  the  horses' 
heads,  under  the  circumstances,  seems  to  us  an  act  of  gross 
negligence,  when  it  was  open  to  them  to  start  the  cars  ahead, 
and  get  entirely  out  of  the  way  of  the  horses  in  about  half  or 
two-thirds  the  length  of  one  of  the  cars,  and  the  jury  were 
fully  warranted  in  so  finding.  Eesides,  there  was  much  evi. 
deuce  tending  to  show  that  appellant's  servants  saw  the  team 
approaching  and  in  close  proximity  to  the  crossing,  and 
restrained  from  going  back  by  the  Michigan  Southern  train 
behind  it  on  an  adjoining  track  before  any  signal  was  given  to 
back  the  appellant's  train.  If  this  were  so — and  it  was  a  ques- 
tion for  the  jury — it  was  certainly  very  reckless  in  attempting 
to  back  the  train  in  front  of  appellee's  horses.  It  is  due  to 
say  the  appellant  strongly  contests  that  allegation  and  intro- 
duces evidence  to  the  contrary.  Even  if  appellee's  team  was 
not  seen  before  the  backing  of  the  train  was  commenced,  the 
question  still  remained  for  the  jury  to  say,  from  all  the  evi- 
dence, whether  appellant  was  not' negligent  in  not  using  more 
precautions  to  ascertain  whether  the  crossing  was  clear, and  the 
backing  could  be  accomplished  at  that  time  without  danger. 
We  will  not  elaborate  the  evidence,  but  we  think  that  there 
was  evidence  enough  from  which  the  jury  might  reasonably 
find  against  the  appellant  as  to  all  the  material  facts.  The 
next  complaint  of  appellee  is  to  the  appellee's  instructions. 

"We  do  not  tliink  that  the  appellee's  second  instruction  is 
open  to  the  criticism  put  upon  it  by  apj)ellant'6  counsel,  to 
wit,  that  it  in  effect  told  the  jury  tliat  the  appellant's  servants 
backed  their  train  over  the  crossing  negligently.  It  simply 
told  it  that  they  would  not  be  authorized  so  to  do  under  the 
law,  though  appellant's  train  might  have  the  right  of  way 
across  a  public  street.  The  fourth  of  appellee's  instructions  is 
complained  of  and  was  as  follows,  viz.: 

"  For  the  plaintiff,  you  are  instructed  that  if  you  find  from 
the  evidence  that  the  plaintiff,  while  exercising  all  due  care 
and  diligence  on  his  part,  attempted  to  cross  a  railroad  cross- 
ing of  defendant,  and  that  a  locomotive  and  cars  approached 
the  same,  operated  by  appellant's  servants,  and  stopped,  and  was 
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fitanditig  close  to  the  said  crossing,  and  that  defendant's  serv- 
ants negligently  and  snddenly  started  the  train  back  without 
exercising  ordinary  care  to  ascertain  if  the  plaintifiE  ^?a8  in 
danger,  from  backing  said  train,  and  after  backing  said  train 
defendant's  servants,  knowing  of  plaintift's  position,  stopped 
said  train  and  examined  into  the  condition  in  which  plaintiff  was 
placed  and  ascertained  it,  and  if  you  should  further  believe 
from  the  evidence  that  the  position  of  plaintiff  was  such  that 
a  reasonable  and  prudent  man  would  reasonably  foresee  that 
if  said  train  was  again  started  backward,  that  injury  would 
probably  result  to  plaintiff  by  liis  horses  becoming  frightened, 
and  that  the  servants  of  defendant  then  negligently  and 
improperly  again  started  said  train  backward  before  plaintiff 
could  be  extricated  from  liis  position  and  thereby  his  horses 
became  frightened  and  ran  away,  throwing  plaintiff  upon  the 
ground,  without  fault  upon  his  part,  and  by  reason  thereof  the 
plaintiff' sustained  an  injury,  then  if  you  further  find  from  the 
evidence  that  the  plaintiff  properly  managed  the  team,  then 
ancj  in  that  case  you  liave  a  right  to  find  for  the  plaintiff." 

The  main  complaint  to  tiiis  instruction  is  that  there  is  no 
count  in  the  declaration  to  which  it  can  apply.  Without 
noticing  whether  or  not  this  instruction  would  be  applicable 
under  all  the  counts  in  the  declaration,  we  think  it  would  bo 
under  the  fifth  count,  which,  as  abstracted,  reads  as  follows, 
to  wit : 

"That  on  October  15,  1889,  plaintiff  was  riding  in  wagon 
drawn  by  horses  on  crossing  over  railroad  of  defendant,  pro- 
vided by  defendant,  ]>artly  covering  the  ground  with  plank, 
and  as  plaintiff  was  about  to  approach  the  crossing,  and  had 
approached  close  thereto,  defendant's  locomotive  and  cars 
approached  the  same  and  stopped,  leaving  sufficient  room  on 
crossing  for  plaintiff  to  cross,  and  plaintiff  attempted  to  cross, 
when  suddenly  and  negligently  the  defendant  backed  up  train 
and  prevented  plaintiff  from  crossing,  and  backed  engine  and 
cars  in  front  of  team  and  made  great  noise  and  caused  steam 
and  smoke  to  escape,  frightening  the  horses  and  thereby 
throwing  the  plaintiff  upon  the  ground  and  injuring  him." 

The  declaration,  and  especially  the  fifth  count,  sets  out  the 
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causo  of  action  in  a  more  general  way  than  the  proof  showed, 
or  the  instruction  points  out,  yet  the  cause  of  action  set  out  in 
the  fourth  instruction  is  not  variant  from  that  in  the  fifth 
count.  The  declaration,  as  set  out  in  the  fifth  count,  omits 
any  mention  of  the  second  stoppage  of  the  train.  We  do  not 
deem  it  necessary  in  pleading  to  set  out  every  circumstance 
specifically.  It  is  suflicient,  and  the  better  practice,  to  set  out 
the  cause  of  action  in  a  general  way.  It  is  not  necessary  to 
set  out  all  the  facts  tending  to  show  negligence.  The  pleader 
may  characterize  any  action  as  being  done  negligently,  but 
need  not  show  all  the  various  facts  from  which  negligence 
may  be  deduced.  All  the  different  facts  which  go  to  make  up 
the  cause  of  action  in  this  case,  took  place  in  a  very  short  space 
of  time  and  arc  intimately  connected.  First,  the  approach  to 
the  crossing  by  Larson,  the  stopping  of  hie  team  just  as  the 
car  started  back,  either  before  or  after  starting  to  back  the 
train  in  front  of  his  horses  and  frightening  them;  and  second, 
the  various  actions  of  appellant's  servants.  The  law  requires 
each  party  to  be  in  the  exercise  of  care  as  respects  his  con- 
duct. Larson  may  have  been  negligent  in  approaching  tlio 
train,  or  after  he  had  approached  it,  and  even  negligent  in  a 
position  where  he  could  not  retreat,  or  after  the  horses  ran 
away,  and  before  he  was  thrown  from  the  wagon.  The  fail- 
ure to  exercise  care  in  either  of  those  particulars  would  have 
defeated  his  action.  Though  care  on  behalf  of  the  plaintiff 
may  be  charged  in  the  declaration  generally,  the  proof  thereof 
to  sustain  it  may  be  made  up  of  many  circumstances.  If 
plaintiff's  care  were  not  averred  in  the  declaration,  it  mu?t 
nevertheless  be  proved.  The  game  rule  would  apply  to  the 
appellant,  though  reversed.  All  its  acts  in  a  legal  sense  caus- 
ing an  injury,  umstbedone,  to  avoid  Facility,  free  from  negli- 
gence, t.  e.,  with  care.  The  running  too  near  the  horses  of 
appellee  with  the  train  was  charged  to  be  the  central  fact.  A 
charge  generally  omitting  unessential  detail  is  sufficient.  The 
second  stopping  was  not  essential  to  aver  in  the  declaration, 
and  need  not  be  proved  to  show  negligence.  Even  if  appel- 
lant's servants  had  been  free  from  negligence  in  backing  the 
train  after   the   first  halt  at   the  crossing,  yet  they   were 
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responsible  if  they  did  not  exercise  reasonable  care  afterward 
to  prevent  the  accident.  Were  they  justified  in  continuing  to 
back?  If  not,  and  damage  resulted  while  Larson  was  in  the 
exercise  of  care,  notwithstanding  they  had  exercised  care  in  the 
starting  of  the  train  in  the  first  instance,  they  would  have  been 
guilty.  Again,  if  they  had  been  negligent  in  first  starting  the 
train,  in  like  manner  appellant  would  have  been  guilty,  oven 
if,  in  the  second  start,  they  were  in  the  exercise  of  care,  if  the 
cause  of  the  injury  could  be  traced  to  the  first  negligent  starting^ 
The  fifth  count  charges  the  backing  as  one  act,  which  it  in 
reality  was,  and  the  negligence  as  applying  to  the  starting, 
and  also  the  act  of  backing  in  front  of  the  horses.  The  charge 
of  negligently  backing  the  train  would  be  supported  by 
proof  of  negligently  starting,  or  the  negligent  conduct  during 
the  backing,  either  one  or  both,  as  the  result  may  be,  approx- 
imately, traced  to  either  or  both  acts  of  negligence  in  connec- 
tion with  the  act  of  backing.  Tlio  instruction  really  imposed 
a  greater  amount  of  proof  of  negligence  on  appellee  than  was 
required.  It  required  a  negligent  starting  to  back  the  train, 
as  well  as  negligence  in  starting  it  a  second  time,  as  the 
hypothesis  of  the  instruction  was  that  the  injury,  to  justify 
recovery,  must  be  caused  by  the  negligent  starting  as  well  as 
negligence  afterward.  Negligence  at  either  point  of  time 
could  have  been  omitted  from  the  instruction,  and  the  instruc- 
tion be  good  if  the  other  were  included.  But  it  would  not  bo 
vicious  by  requiring  the  proof  of  both. 

The  instruction  was  really  more  favorable  to  appellant  than 
it  need  to  have  been.     We  see  no  other  tenable  objection  to  it. 

We  see  no  error  in  the  modification  in  any  of  appellant's 
instructions,  or  in  giving  them  as  modified ;  neither  is  there 
any  error  in  refusing  appellant's  refused  instructions,  first, 
second  and  third.  The  reasons  are  so  obvious  we  need  not 
refer  to  them  in  detail  or  at  large. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


49    463] 
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^l  ^^*{  Wabash  Railroad  Company 


V. 

George  M.  Kime. 

Railroads — Negh'ffence  qf— Killing  of  Sfock — Coif — Insufficient  Fence 
— Change  in  afte*"  Accident — Farm  Crossing — Gate — Attoruey^a  Fees — 
Practice —  Evidence, 

1.  Evidence  in  an  injury  case  toiichini^  repnirn  to  (hat  which  canned 
a  griven  injury  sulWquent  to  the  occurrinjj  thereof,  should  not  be  received, 
its  purpose  bein^r  to  show  that  the  defendant  regarded  the  saaie  to  be 
insufficient. 

2.  If  there  be  nothing^  in  a  ffiven  case  to  raise  an  inference  of  a  change 
in  condition  subsequent  to  the  injury,  it  will  be  competent  to  prove  such 
condition  shortly  after  the  injury,  within  such  time  as  will  tend  to  establish 
the  condition  at  the  time  of  the  injury. 

3.  If  there  be  evidence  of  a  condition  shortly  after  the  injury  different 
from  that  claimed  to  exist  at  the  time  of  the  injury,  it  will  be  competent  to 
show  that  such  condition  was  a  changfed  one,  made  better  or  worse  after  the 
injury  by  repair,  accident  or  other  cau^e. 

4.  A  farm  cro*>«inff  is  an  easement  over  the  track  of  a  railroad,  while  a 
gate  is  a  part  of  the  fen^e  which  is  required  to  be  placed  wherever  there  is 
such  farm  crossing. 

5.  This  court  has  appellate  jurisdiction  only,  and  the  question  of  what 
would  be  a  reasonable  attorney's  fee  is  one  of  fact,  upon  which  one  is  enti- 
tled to  a  trial  by  jury.  A  motion  for  an  allowance  of  attorney  fees  in  this 
court,  the  motion  being  tjiken  with  the  case,  comes  too  late,  the  same  being 
made  after  the  court  h'os  taken  the  case  for  determination. 

[Opinion  filed  December  7,  1891.] 

ArrK.\L  from  the  Circnit  Court  of  Livingston  County;  the 
lion.  Alfked  Sample,  Judge,  presiding. 

Messrs.  McIlduff  &  Torrance,  for  appellant. 
Messrs.  Strawn  &  Norton,  for  appellee. 

Cartwright,  J.  This  was  a  suit  by  appellee  against  appel- 
lant for  damages  occasioned  by  the  killing  of  a  colt  by  appel- 
lant's engine  upon  its  track.     There  was  a  recovery  of  $135 
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damages  on  account  of  killing  the  colt,  and  $15  attoi'ney  fees, 
upon  the  first  count  of  the  declaration,  which  charged  appel- 
lant with  a  failure  to  maintain  a  sufficient  fence  along  ita  right 
of  way  by  means  whereof  the  colt  got  upon  the  track  and  was 
killed.  The  evidence  tended  to  prove  that  the  colt  got  upon 
the  right  of  way  through  the  fence  adjoining  a  farm  crossing, 
and  there  was  no  dispute  as  to  its  being  killed  as  alleged. 

The  fence  at  tliat  point  was  out  of  repair,  and  had  been  in 
that  condition  for  some  time.  The  company  had  notice  of  its 
condition,  and  had  neglected  its  duty  of  repair.  U|)on  the 
trial,  the  court,  against  appellant's  objection,  permitted  evi- 
dence of  the  condition  of  appellant's  fence  adjoining  other 
fields  at  places  where  there  was  no  evidence  which  could  jus- 
tify any  inference  that  the  colt  could  have  got  upon  the  right 
of  way.  The  only  effect  of  such  evidence  would  be  to  show 
a  general  neglect  of  duty  by  appellant  in  respect  to  its  fences. 
The  court  also  gave  an  instruction  ris  to  the  liability  of  appel- 
lant in  case  the  colt  strayed  through  adjoining  fields,  and  by 
that  means  came  upon  the  track.  This  was  given  upon  a  mere 
theory,  unsupported  by  any  evidence.  There  was  no  reason 
whatever  to  suppose  that  any  such  thing  had  happened. 
Appellee  was  also  permitted  to  prove  that,  after  the  killing 
of  the  colt,  appellant  repaired  the  fence  and  widened  the 
farm  crossing,  and  put  thirty-seven  new  posts  in  the  fence. 

The  liability  of  appellant  depended  upon  the  condition  of 
the  fence  at  the  time  of  the  injury,  and  the  only  evidence  of 
condition  that  was  competent,  was  such  as  tended  to  prove  its 
condition  at  that  time. 

If  there  should  be  nothing  to  raise  an  inference  of  a  change 
in  condition  subsequent  to  the  injury,  it  would  be  competent 
to  prove  such  condition  shortly  after  the  injury,  within  such 
time  as  would  tend  to  establish  the  condition  at  the  time  of 
the  injury. 

And  if  there  should  l>e  any  evidence  of  condition  shortly 
after  the  injur}',  different  from  that  claimed  to  exist  at  the 
time  of  the  injury,  it  would  then  be  competent  to  show  that 
such  condition  was  a  changed  one,  made  better  or  worse  after 
the  injury  by  repair,  accident  or  other  cause.     All  such  evi- 

VoL.  XLII  Id 
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dence  would  be  legitimate  for  the  purpose  of  showing  the 
material  fact  in  issue  in  the  case. 

But  in  this  case  there  had  been  no  evidence  which  would 
authorize  the  introduction  of  evidence  of  repairs.  It  was 
offered  seemingly  for  the  sole  purpose  of  showing  that  appel- 
lant regarded  the  fence  as  insufficient,  and  it  would  have  no 
other  effect  than  as  an  admission  of  its  insufficiency.  The 
action  of  the  court  in  the  respects  above  indicated  was 
erroneous,  but  it  does  not  necessarily  folJow  that  the  judg- 
ment must  be  reversed. 

The  liability  of  appellant  was  satisfactorily  established  by 
the  evidence,  and  proper  instructions  were  also  given  upon  the 
questions  of  law  raised  by  the  evidence.  Justice  appears  to 
have  been  done  by  the  verdict  and  the  result  does  not  appear 
to  have  been  produced  or  affected  by  the  errors  committed. 
In  fact  the  only  substantial  claims  of  appellant  on  the  merits 
are  that  the  defect  was  produced  by  the  act  or  negligence  of 
appellee,  and  that  the  colt  came  through  the  fence  at  a  place 
where  there  was  a  gate  at  a  farm  crossing  of  the  railroad,  and 
therefore  came  through  an  insufficient  farm  crossing  instead 
of  an  insufficient  fence,  as  alleged  in  the  count  of  the  declara- 
tion upon  which  the  jury  found  for  appellee.  The  first  claim 
is  not  sustained  by  the  evidence,  and  with  respect  to  the  second, 
it  is  sufficient  to  say  that  the  gate  constituted  a  part  of  the 
fence  it^eU,  Jones  v.  C.  &  I.  R  E.  Co.,  68  111.  380.  A 
farm  crossing  is  an  easement  over  the  track  of  the  road,  while 
a  gate  is  a  part  of  the  fence  which  is  required  to  be  placed 
wherever  there  is  such  farm  crossing. 

Tliere  was  a  motion  by  appellee  for  an  allowance  of  attor- 
ney fees  in  this  court,  which  motion  was  taken  with  the  case. 
The  motion  was  made  after  the  court  had  taken  the  case  for 
determination,  and  therefore  came  too  late,  but  we  are  also  of 
the  opinion  that  such  an  allowance  could  not  be  made.  This 
court  has  appellate  jurisdiction  only,  and  the  question  of  what 
would  be  a  reasonable  attorney's  fee,  is  one  of  fact  upon  which 
there  would  be  a  right  of  trial  by  jury. 

We  can  not  try  that  question.  The  motion  will  be  denied. 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Jvdgment  affirmed. 
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Worth  Sowards,  Impleaded,  etc., 

V. 

Annie  E.  Taylor  et  al. 

Will — Construction  of—Practice, 

Iq  a  clause  of  a  will  setting  forth  that  a  person  named  '*  shall  have 
sufficient  income  from  my  property  that  I  may  possess  at  the  time  of  my 
death  for  her  support  during  her  natural  life,**  the  word  **  income*'  has 
reference  to  what  shall  be  received  by  the  beneficiary  of  the  will,  and  not 
what  sum  of  money  the  estate  would  produce  during  the  year  by  way  of 
income;  it  would  mean  that  sum  of  money  yearly  equal  to  her  reasonable 
support,  without  reference  as  to  whether  it  was  derived  from  the  income  of 
ihe  property,  or  from  a  sale  of  the  property  itself. 

[Opinion  filed  December  7,  1891.] 

In  eekob  to  the  Circuit  Court  of  Marshall  County;  the 
Hon.  Thomas  M.  Shaw,  Judge,  presiding. 

Messrs.  Barnes  &  Barnes  and  Cyrus  Niles,  for  plaintiff  in 
error. 

The  will  charges  only  the  income  from  his  estate,  and  does 
not  charge  the  corptis  of  the  estate.  Delaney  v.  Van  Aulen, 
86  N.  Y.  16;  Irwin  v.  Wollpert,  128  111.  528;  Talbot  v.  Eoun- 
tree,  3  111.  App.  275;  Heslop  v.  Gatton,  71  III.  628;  2  Eed- 
field  on  Wills,  208. 

Even  if  the  support  is  chargeable  on  the  land  it  is  only  so 
secondarily  and  after  the  personal  estate  has  been  exhausted. 
Brundenell  v.  Boughton,  2  Ath.  268;  Luptou  v.  Lupton,  2 
Johnson  Ch.  K.  614. 

Webster  defines  income — "  That  gain  which  proceeds  from 
labor,  business,  or  property  of  any  kind;  the  produce  of  a 
farm;  the  rent  of  houses;  the  proceeds  of  professional  busi- 
ness; the  profits  of  commerce  or  occupation;  the  interest  of 
money  or  stock  in  funds,  etc.;  revenues;  receipts,  especially 
the  annual  receipts  of  a  private  person  or  a  corporation  from 
property." 
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Bonvier  describes  income — "The  gain  which  proceeds 
from  property,  labor  or  business." 

So  the  decree,  in  so  far  as  it  provides  for  selling  out  the 
lands,  finds  no  support  in  the  will. 

In  this  case  the  will  contemplated  that  her  support  should 
be  realized  from  the  income  of  all  his  property,  but  Mrs. 
Sowards  claimed,  and  the  decree  gave  her,  dower  in  part  of 
the  real  estate  of  deceased,  and  then  provided  selling  out  the 
balance  if  the  heirs  did  not  pay  her  the  installments  fixed  by 
the  court.  She  could  not  take  under  the  will  and  against  it 
at  the  same  time.  Cowdrey  v.  Hitchcock,  103  111.  262p  Jar- 
man  on  Wills,  Chap.  15;  2  Story's  Eq.  Jur.,  Sec.  1075;  Hyde 
V.  Baldwin,  17  Tick.  3uS;  Ilopgood  v.  Houghton,  22  Pick.  480. 

She  and  her  daughter  Annie  took  together  one  piece  of 
real  estate  renting  at  $15  a  month;  plaintiff  in  error  is 
deprived  of  any  aid  for  her  support  from  that  property,  while 
the  will  included  it  in  the  fund  for  making  up  her  support. 
It  paj's  three-fourths  of  the  $240  allowance  if  applied.  She 
can  not  do  this — take  the  income  as  dower  and  then  sell  the 
residence;  sell  the  corpus  for  her  support. 

That  the  will  is  void  for  uncertainty  we  cite :  Where  the 
intention  can  be  ascertained,  the  law  requires  each  and  every 
clause  of  a  will  to  be  carried  into  operation;  but  where  there 
is  so  much  uncertainty  that  the  real  intention  can  not  be 
ascertained,  then,  of  course,  the  provision  of  the  will  obscured 
in  doubt  must  fall.  Jarman  on  Wills,  Chap.  13;  Gill  v.  G'd 
Tower  M.,  etc.,  Co.,  92  111.  249. 

Messrs.  Edwakds  &  Evans,  for  defendants  in  error. 

It  appears  from  the  certificate  of  the  clerk  to  the  transcript 
of  record  herein,  that  the  evidence  taken  by  the  special 
master  and  filed  in  this  cause  in  the  court  below  as  part  of  his 
reports  to  the  court,  has  been  omitted  from  the  transcript, 
and  there  is  not  before  this  court  a  complete  record.  Upon 
such  a  record,  brought  here  by  plaintiff  in  error,  his  assign- 
ments of  eiTor  can  not  be  sustained.  This  court  is  bound  to 
presume  that  the  omitted  portions  of  the  record  sustain  and 
warrant  the  decree  and  that  the  action  of  the  court  below  was 
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correct.  Gordon  v.  Gordon,  25  111.  App.  310;  Frink  v. 
Phelus,  4  Scam.  559;  Bertrand  v.  Taylor,  87  III.  236;  Blake 
V.  Miller,  18  111.  App.  645;  Atkinson  v.  Linden  Steel  Co., 
35  111.  App.  448. 

The  reports  of  the  special  master  show  that  he  took  the 
testimony  of  witnesses,  reduced  the  sanie  to  writing,  and  filed 
the  same  with  his  reports  as  part  of  said  reports.  This  testi- 
mony is  part  of  the  record  in  this  cause.  Ferris  v.  McChire, 
40  111.  99;  Bressler  v.  McCnne,  56  111.  475;  Moss  v.  McCall, 
75  111.  190;  Heacock  v.  Hosmer,  109  111.  245;  Treleaven  v. 
Dixon,  119  111.  549. 

If  plaintiff  in  error  desired  to  have  the  findings  and  decree 
of  the  court  below  reviewed,  he  should  have  brought  the  testi- 
mony to  this  court  in  a  proper  manner.  In  the  absence  of  the 
evidence  this  court  is  obliged  to  conclude  that  it  warranted  the 
decree  of  the  court  below  and  affirm  the  same.  Groonendyke 
V.  Coffeen,  109  111.  325,  334;  South  Park  Com'rs  v.  Phillips, 
27  111.  App.  380. 

In  Story  v.  Livingston,  13  Peters,  359-366,  the  Supreme 
Court  of  the  United  States  says:  ''Strictly,  in  chancery 
practice,  though  it  is  different  in  some  of  our  States,  no 
exceptions  to  a  master's  report  can  be  made  which  were  not 
taken  before  the  master,  the  object  being  to  save  time  and  to 
give  him  an  opportunity  to  correct  his  errors  or  reconsider 
his  opinion.  (Dick.  103.)  A  party  neglecting  to  bring  in 
objections,  can  not  afterward  except  to  the  report  (Harr.  Ch. 
479),  unless  the  court,  on  motion,  see  reason  to  be  dissatisfied 
with  the  report  and  refer  it  to  the  master  to  review  his  report, 
with  liberty  to  the  party  to  take  objections  to  it."  1  Dick.  290; 
Madd.  Kep.  340-555.  Massachusetts,  New  York  and  Illinois 
are  not  the  States  where  the  rule  is  different.  In  these  States, 
to  question  the  findings  and  conclusions  of  the  master,  objection 
must  be  made  before  him.  Copeland  v.  Crane,  9  Pick.  73; 
M.  E.  Church  v.  Jaques,  3  Johns.  Ch.  81;  Byington  v.  Wood, 
1  Paige,  145;  McClay  v.  Norris,  4  Qilm.  370-386;  Whiteside 
v.  Pulliam,  25  111.  285;  Hewitt  v.  Dement,  57  III.  500-507; 
Haldeman  v.  Mut.  Life  Ins.  Co.,  120  111.  390;  Snell  v.  De- 
Land,  27  N.  E.  Rep.  183;  Portoues  v.  Holmes,  33  111.  App.  312. 
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While  some  of  the  earlier  cases  speak  of  this  as  the  belter 
practice,  the  later  cases  lay  it  down  explicitly  as  the  rule,  as 
in  Cheltenham  Improvement  Co.  v.  Whitehead,  128  ill.  279: 
"  If,  in  the  opinion  of  the  plaintiff  in  error,  the  evidence 
offered  before  the  master  was  iucompetent  or  insufficient  to 
establish  the  claim,  he  was  required  to  file  exceptions  before 
the  master,  and  if  overruled  there,  renew  the  exceptions  in 
the  Circuit  Court.  Had  this  course  been  pursued,  the  objec 
tion  now  relied  on  might  properly  be  considered;  but  as  no 
exception  was  taken  before  the  master,  or  in  the  Circuit  Court, 
plaintiff  in  error  is  precluded  from  making  objection  here. 
The  master's  report  must  be  held  conclusive  of  all  questions 
covered  by  it  not  excepted  to."  Braiuard  v.  Iludson,  103  111. 
218;  Huling  v.  Farweli,  33  111.  App.  238. 

The  bequest  to  Eliza  J.  So  wards  of  a  sufficient  income  for 
a  support  from  the  property  is  a  general  bequest,  and  the 
estate  is  absolutely  liable  for  its  payment  Newton  v.  Stanley, 
28  N.  Y.  61-66. 

There  being  no  fund  out  of  which  the  bequest  of  a  support 
could  be  paid  except  the  real  estate,  it  is  an  equitable  charge 
and  lien  upon  the  real  estate.  Harris  v.  Fly  et  al.,  7  Paige,  421; 
Birdsall  v.  Hewlett,  1  Paige,  32;  Loder  v.  Hatfield  et  al.,  71 
N.  r.  92. 

Lacey,  p.  J.  Annie  E.  Taylor  and  James  Taylor,  her  hus- 
band, and  Eliza  Jane  So  wards,  plaintiffs  in  error,  filed  their 
bill  of  complaint  against  Worth  Sowards,  defendant,  and  others, 
terre  tenants^  etc.  The  bill  shows  that  one  Solomon  Sowards 
departed  this  life  April  25,  1888,  testate,  leaving  defendant  in 
error  Annie  E.  Taylor  and  plaintiff  in  error  Worth  Sowards 
his  two  children  and  only  heirs  at  law;  that  May  18, 1888,  his 
last  will  and  testament  was  admitted  to  probate  in  Marshall 
County,  111.;  that  the  said  will  has  only  two  provisions  in  it: 
First,  it  provides  for  the  payment,  without  delay,  of  his  funeral 
and  burial  expenses.  Second,  the  following  provision^,  over 
which  this  contest  arises,  viz.:  "  I  hereby  will  and  direct 
that  my  former  wife,  now  divorced,  Eliza  J.  Sowards,  shall 
have  sufficient  income  from  my  property  that  I  may  possess 
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at  the  time  of  my  death  for  her  support  during  lier  natural 
life.  She  shall  also  have  a  home  on  the  real  estate  during  her 
natural  life,  to  be  selected  by  her,  and  at  her  death  all  right 
to  her  or  hers  shall  cease  in  said  property;"  which  will  was 
dated  January  28, 18S4;  that  deceased  left  real  estate  in  Mar- 
shall Cotinty  to  the  amount  of  about  470  acres,  describing  it, 
and  four  lots  in  Chillicothe,  Peoria  County,  Illinois,  a  part  of 
which  rented  for  $15  per  month;  that  complainant  Eliza,  the 
person  named  in  the  will,  was  divorced  from  her  husband,  for 
his  fault,  in  1875;  that  she  claims  dower  only  in  the  lots  in 
Chillicothe,  deceased  having  owned  them  during  their  mar- 
riage, and  she  selects  the  fifty-eight  acres  in  W.  i  N.  E.  35,  in 
Marshall  County,  under  the  will,  as  her  homestead;  that  the 
])er8onal  estate  was  insufficient  to  pay  the  debts  of  deceased. 
The  bill  prays  that  the  homestead  be  set  ofif;  that  her  support 
be  fixed  and  made  a  lien  on  the  lands;  that  her  dower  be  set 
off  in  the  Chillicothe  property,  and  for  partition  of  the  prop- 
erty, etc.  Worth  Sowards  answers  the  bill  denying  relief 
prayed  for  by  defendant  in  error  Eliza  and  all  the  other 
respondents,  defendants.  The  cause  was  then  referred  to  a 
special  master  to  take  proof  and  report  to  the  court  with  his 
conclusions. 

The  master  reported  June  8,  1889,  after  the  case  had  been 
referred  to  him  twice,  and  the  court  heard  and  decided  the 
cause  on  the  report  and  evidence  taken  before  him.  The  find- 
ing of  the  court  sustained  the  charges  in  the  bill,  and  it  entered 
a  decree  according  to  its  prayer. 

The  fifty-eight  acres  were  awarded  to  defendant  in  error 
Eliza  for  her  home  under  the  will,  and  she  was  also  given  $240 
|>or  annum  for  her  support,  beginning  April  26,  1888,  the  date 
of  the  testator's  death. 

This  allowance  was  made  payable  as  follows,  to  wit:  One- 
half  every  six  months  and  the  installments  to  bear  interest 
after  due;  and  the  payments  were  made  a  lien,  from  the  date 
of  tlie  testator's  death,  on  the  Marshall  County  lands,  one-half 
on  the  share  of  Annie  and  the  other  on  plaintiff  in  error  Sow- 
ard's  share,  and  in  default  of  payment  defendant  in  error  Eliza 
might  apply  to  the  court  for  an  order  for  tlie  sale  of  the  land 
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for  the  satisfactioD  of  the  defaulted  pajments,  and  that  Annie 
and  Worth  were  entitled  to  the  lands  subject  to  Eliza's  rights. 
The  decree  gives  Eliza  dower  in  the  Chillicothe  lots.  After 
the  commissioners  appointed  by  the  court  reported,  dividing 
the  Marshall  County  land  between  Annie  and  Worth  Sowards, 
and  reporting  the  Chillicothe  lots  could  not  be  divided,  Eliza 
and  Annie,  by  consent,  took  their  shares  in  the  same  together. 
Tiie  final  decree  then  confirmed  tlie  partition,  and  affirmed  the 
order  of  support  of  Eliza  as  in  former  decree,  and  providing 
that  special  execution  issue  against  the  lands  of  Annie  and 
Worth  in  Marshall  County,  to  collect  the  installments  due  to 
Eliza  upon  her  tiling  affidavit  of  the  default  in  payment  thereof 
with  the  clerk  of  the  court. 

This  writ  of  error  is  sued  out  of  this  court  to  reveree  the 
above  decree  as  to  the  making  the  said  allowance  to  defendant 
in  error  Eliza  J.  Sowards,  for  her  support,  a  lien  on  the  said 
lands  of  deceased  in  Marshall  County,  and  ordering  their  sale 
in  default  of  payment  of  the  installments  for  the  satisfaction 
thereof. 

The  plaintiff  in  error,  as  stated  in  the  abstract,  does  not 
contest  the  sufficiency  of  the  evidence  to  6Ui>port  the  reports 
of  the  special  master  and  the  decree  providing  for  the  sale  of 
the  land  in  default  of  payment  of  installments,  in  so  far  as  the 
same  may  be  said  to  be  founded  on  the  evidence,  but  tlic 
plaintiff  in  error  only  seeks  to  contest  the  right  of  the  court  to 
make  the  order  for  the  payment  of  the  installments  due  Eliza 
under  the  decree  by  the  sale  of  the  lands;  so  the  evidence 
taken  by  the  master  and  reduced  to  writing  is  not  brought  up 
as  the  transcript  of  the  record  to  this  court. 

The  defendant  in  error  makes  the  point  that  the  entire 
evidence  should  be  brought  up  that  was  taken  before  the  mas- 
ter, before  the  court  can  determine  any  question  in  the  case, 
even  the  construction  of  the  will;  and  also,  that  the  plaintiff 
in  error  should  have  excepted  to  the  master's  report.  The 
exception  now  sought  to  be  taken  to  the  decree  and  the 
master's  report,  and  which  was  taken  in  the  Circuit  Conrt, 
but  not  before  the  master,  was  one  merely  of  law  as  to 
the  opinion  and  recommendation  of  the  master  as  to  the  right 
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of  sale  of  the  land  for  the  })ayment  of  defendant  in  error's 
''income"  in  case  of  default.  It  is  doubtful  whether  an 
exception  need  be  taken  before  a  master  to  a  finding  or  recom- 
mendation of  this  kind  wliere  it  is  a  mere  question  of  law, 
involving  no  accounting  or  questions  of  fact.  We  are  also 
inclined  to  the  opinion  that  a  copy  of  the  evidence  before  the 
master  need  not  be  brought,  to  require  a  review  of  a  mere 
question  of  law  as  to  the  construction  of  the  will;  but,  if  this 
court  could  see  tliat  the  evidence  not  brought  up  might  sustain 
the  finding  and  decree  of  the  court  below  without  reference 
to  the  will,  and  including  its  provisions,  then  all  the  presump- 
tions should  be  in  favor  of  the  decree,  because  the  record  does 
not  purport  to  contain  all  the  evidence.  Bertrand  v.  Taylor, 
87  111.  235. 

We  will,  however,  waive  the  question  raised  on  these  points 
without  making  a  definite  decision  thereon,  and  will  proceed 
to  decide  tlie  case  on  the  main  question  involved  as  to  the  true 
construction  of  the  will.  The  language  of  the  will  is,  as  will 
be  observed,  the  defendant  in  error  Eliza  Jane  Sowards 
*'  shall  have  sufficient  income  from  my  (testator's)  property 
that  I  (testator)  may  possess  at  the  time  of  my  (testator's) 
death  for  her  support  during  her  natural  life."  The  word 
"  income,"  as  used  in  the  above  connection,  has  reference  to 
what  shall  be  received  by  the  beneficiary  of  the  will,  and  not 
what  sum  of  money  the  estate  would  produce  during  the  year 
by  way  of  income. 

The  income  of  defendant  in  error  Eliza,  according  to  the 
words  used  by  the  testator,  appears  to  us  clearly  to  mean  that 
sum  of  money  yearly  equal  to  lier  reasonable  support,  without 
reference  to  how  it  was  derived,  whether  from  the  income  of 
the  property,  or  from  a  sale  of  the  property  itself.  If  the 
testator  had  designed  that  her  income  should  have  been  con- 
fined to  the  income  of  his  property  left  behind,  he  would 
have  used  words  limiting  her  income  to  the  income  of  his 
property;  but  no  such  words  or  word  was  used,  and  we  can 
not  infer  any  without  adding  words  to  the  will  that  would 
make  it  very  different  from  what  it  aj^pears.  Nor  is  there  any- 
thing in  the  surroundings  that  w^ould  appear  to  indicate  any 
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such  intention  by  the  deceased.  He  bad  a  large  estate  in 
Jands,  tbe  income  of  wbicb  wonld,  no  dbubt,  be  much  more 
than  sufficient  for  the  support  of  his  former  wife,  whose  living 
he  wishes  to  secure,  and  he  was,  no  doubt,  careless  as  to 
whether  it  came  out  of  the  })ropcrty  or  the  income.  He  left 
it  to  those  to  whom  the  estate  would  descend  to  see  that  the 
property  was  not  sold  or  sacrificed  to  supply  the  income  for 
the  support  of  Mrs.  Sowards.  Tlie  bequest  in  the  will  of 
deceased  was  not  made  dependent  on  Mrs.  Sowards'  releasing 
her  dower  right  belonging  to  her  at  his  death,  by  reason  of 
bein^  his  former  wife.  He  was,  no  doubt,  well  aware  of  those 
riglits.     Story's  Equity  Jur.,  Sec.  108S,  lOSSa. 

The  dower  right  was  the  property  of  Mrs.  Sowards,  and 
not  of  the  testator,  and  according  to  the  provisions  of  the  will, 
the  support  was  to  come  from  his  property.  We  think  the 
decree  was  right  and  according  to  the  established  practice  in 
such  cases.  Rlioads  v.  Golden,  28  111.  App.  119;  Maher  v. 
O'Hara,  4  Gilm.  425. 

We  do  not  deem  it  necessary  to  notice  any  other  points 
raised  in  the  case.  The  decree  of  the  court  below  is  there- 
fore affirmed. 

Decree  affirmed. 


James  W.  Rice 

V. 

FiRENO  L.  Millard, 


Husband  and  Wife—Fraud, 

1.  A  married  woman  may  give  her  hu  band  the  une  of  any  piece  of 
personal  property  belon^jfin^  to  her,  and  the  income  derived  Ihrerefrom, 
without  forfeit! njsr  it  to  her  husband *8  creditors.  She  may  also  employ  her 
husband  an  afire nt  to  look  after  and  care  for  her  business. 

2.  Every  person  must  take  notice  who  has  the  ownership  of  personal 
property,  where  it  is  intrusted  to  the  hands  of  another  to  be  cared  for. 
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3.  The  fact  that  a  person  named  relied,  in  giving  him  credit,  upon  the 
presumption  that  a  married  man  wa^  the  owner  of  certain  property  belong- 
ing to  bis  wife,  can  cut  no  figure,  no  facts  appearing,  justifying  such  reli- 
ance. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
James  H.  Caktweight,  Judge,  presiding. 

Messrs.  John  A.  Andbus  and  O'Brien  &  O'Bkien,  for 
appellant. 

Mr.  Jaaies  W.  Watps,  for  appellee. 

Lacey,  p.  J.  This  was  an  action  of  replevin  commenced 
before  a  justice  of  the  peace  by  appellee  against  a})pellant,  a 
constable,  to  recover  the  possession  of  four  colts  and  a  sulky 
riding  plow,  taken  by  appellant  under  and  by  virtue  of  an 
execution  in  favor  of  John  Trestle,  a  grain  dealer,  against 
Dwight  E.  Millard,  the  husband  of  the  appellee,  issued  on  a 
judgment  obtained  by  Trestle  against  Dwight  R.  Millard  for 
damages  sustained  by  said  Trestle  by  reason  of  the  failure  of 
Millard  to  deliver  to  the  former  a  quantity  of  oats  raised  on 
appellee's  farm  and  sold  by  Millard  to  Trestle,  July,  1890. 
The  trial  in  the  Circuit  Court  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee.  The  only  issue  tried  was  whether 
the  property  replevied  was  subject  to  the  execution  issued 
against  appellee's  husband  and  levied  on  as  his,  now  claimed 
by  appellee.  The  contention  of  appellant  as  stated  by  his 
counsel  is  that  the  property  was  subject  to  levy  and  sale  to 
satisfy  the  husband's  debts,  because  appellee  and  her  husband 
confused  their  property  and  rendered  it  impossible  to  dis- 
tinguish it  from  the  husband's  property.  The  whole,  therefore, 
it  is  insisted,  was  liable  for  his  debts;  and  further,  that  the 
alleged  agreement  between  appellee  and  her  husband  concern- 
ing the  operation  and  cultivation  of  the  farm  hereafter 
mentioned  was  not  made  in  good  faith,  but  to  hinder,  delay, 
and  defraud  the  husband's  creditors.     BeTbre  considering  the 
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propositions  as  above  stated,  it  will  bo  necessary  to  state  the 
circumstances  in  regard  to  the  appellee  and  her  husband  exist- 
ing for  several  years  prior  to  tlie  contracting  of  the  debt 
upon  which  the  judgment  in  question  was  based.  Six  or  seven 
years  prior  to  the  purchase  of  the  farm  on  which  appellee  and 
her  husband  afterward  resided  and  cultivated,  D wight  K. 
Millard  was  a  tenant  thereon,  and  cultivated  it  in  his  own 
right,  and  owned  a  team  and  other  stock,  some  fourteen  or 
fifteen  head  of  cows  and  young  cattle,  but  did  not  increase  his 
stock  or  horses.  He  had  also  some  hogs.  Appellee,  in  April, 
1882,  became  the  purchaser  of  the  farm  in  her  own  right 
with  money  inherited  from  her  deceased  brother's  estate, 
taking  the  deed  in  her  own  name.  From  this  time  appellee 
was  the  sole  proprietor  and  owner  of  the  farm.  Her  husband, 
however,  had  the  management,  care  and  supervision  of  it  by 
an  arrangement  with  his  wife,  as  testified  to  by  both  of  them 
and  not  contradicted  by  any  one.  There  was  no  apparent 
change  in  the  managing  the  farm,  or  the  raising  the  cro])s 
upon  it.  The  agreement  was  that  the  husband  was  to  culti- 
vate and  manage  it,  and  liave  the  proceeds  of  the  grain,  when 
there  was  any  to  sell  after  feeding  the  stock,  i.  e.,  the  small 
grain  and  oats;  some  years  there  was  not  enough  grain  to  feed 
the  stock,  and  they  had  to  buy;  but  generally  the  amounts 
they  had  to  sell  would  aggregate  the  sum  of  $200  to  $250.  and 
that,  appellee  had  no  claim  to,  orcontrol  over.  She  had  some 
stock  on  the  place  from  time  to  time  which  was  fed,  handled 
and  taken  care  of  by  her  husband.  The  appellee's  husband 
never,  so  she  testified,  sold  any  of  her  property  without  her 
knowledge  and  consent.  And  besides  $5,000  inherited  from 
her  brother's  estate  in  1882,  about  six  years  prior  to  this  suit 
she  inherited  $2,000  in  addition  from  her  mother's  estate. 
The  husband  sold  oS  all  his  stock  that  he  had  on  the  farm 
within  six  months  or  a  year  after  his  wife's  purchase  of  it.  It 
appears  that  the  wife's  title  to  the  colts  in  controversy  was 
derived  as  follows  :  About  the  time  she  purchased  the  land, 
her  mother  gave  her  a  gray  horse  and  she  kept  him  on  the 
farm  for  a  time,  when  her  husband,  wath  her  consent,  traded 
him  for  a  gray  mare,  and  the  colts  in  question  are  the  off- 
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spring  of  the  gray  mare,  the  appellee  paying  for  the  sire  of 
the  colts  out  of  her  own  money,  the  husband  caring  for  and 
rearing  them  off  the  produce  raised  on  the  appellee's  farm. 

The  plow  was  also  purchased  with  appellee's  money,  fur- 
nished to  her  husband  for  that  purpose,  and  has  been  hers  for 
a  couple  of  years.  It  appears  that  appellee  was  the  ownfer  of 
tlie  farm,  and  was  possessed  in  her  own  right  of  most  of  the 
money  and  property,  and  that  the  husband  had  but  very  little. 
These  are  the  substantial  facts  in  the  case  so  far  as  they  need 
be  stated  to  understand  the  questions  of  law  involved,  or  the 
questions  of  fact.  ' 

There  is  no  evidence  that  the  appellee's  husband  was  ever 
indebted  to  any  one  to  any  amount,  that  has  not  been  fully 
paid,  except  the  judgment  in  question,  or  that  she  was  or  had 
been.  So  far,  then,  as  there  was  any  actual  fraud  intended  by 
and  between  appellee  and  her  husband  in  the  manner  of  car- 
rying on  their  business,  there  is  not  a  particle  of  evidence  of 
it.  During  all  the  years  the  husband  and  wife  occupied  the 
farm,  it  could  not  be  possible  that  they  were  looking  forward 
to  the  time  when  this  debt  of  appellant  would  be  contracted, 
with  a  view  of  avoiding  its  payment  by  fraudulent  means,  and 
no  other  debts  are  shown  to  have  existed  to  which  a  like 
charge  could  apply.  And  there  is  nothing  in  the  conduct  of 
appellee  and  her  husband  in  the  long  period  they  occupied 
the  farm  to  characterize  it  as  fraudulent.  They  acted,  as  it 
appears  to  us,  like  any  other  ordinary  husband  and  wife  would 
have  done  under  like  circumstances.  Is  there  anything  in 
their  conduct  that  should  stamp  it  as  fraudulent  in  law,  and 
that  would  estop  appellee  in  equity  from  setting  up  her  title 
to  the  property  in  question?  In  this  we  think  neither  the 
court  nor  the  jury  would  be  justified  in  holding  or  finding 
there  was.  It  will  be  seen  that  the  articles  of  personal  prop- 
erty which  are  claimed  here,  are  specific  and  distinct  articles, 
to  which  appellee  is  capable  of  establishing  a  clear  owner- 
ship, unless  her  title  has  been  forfeited  by  reason  of  her 
husband  having  used  the  plow  in  the  one  case,  and  in  the 
other  giving  his  care  and  attention  to  the  colts  and  stock 
which  were  fed  from  the  produce  from  appellee's  own  farm, 
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under  a  contract  with  her  hneband  expressly  entered  into.  Tlie 
wife  has  the  right  under  the  law  to  give  her  husband  tlie  use 
of  any  piece  ot'  i^ersonal  property,  and  the  income  derived 
therefrom,  without  forfeiting  it  to  her  husband's  creditors. 
She  has  also  a  right  to  employ  her  husband  as  agent  to  look 
after  and  care  for  her  business,  as  appellee  did  in  this  case. 

This  is  far  from  being  like  a  case  where  a  wife  furnishes 
her  husband  with  a  sum  of  money  to  buy  a  stock  of  goods  and 
allows  him  to  buy  and  sell  and  trade  on  it  as  though  it  were 
his  own.  It  might  be  claimed  with  nearly  equal  show  of  rea- 
son, because  the  husband  was  allowed  to  use  the  wife's  farm 
for  his  own  benefit,  it  could  be  taken  for  his  debts.  The 
only  difference  would  be  the  notice  which  the  record  of  the 
deed  gives. 

It  must  be  remembered  on  the  other  hand  that  every  per- 
son must  take  notice  who  has  the  ownership  of  personal 
property,  where  it  is  simply  intrusted  in  the  hands  of  another 
to  be  cared  for,  as  was  the  case  here. 

The  refusal  of  the  court  to  allow  appellant  to  prove  that 
Trostle,  the  execution  creditor,  in  contracting  his  debt  relied 
on  the  husband  of  appellee  being  the  owner  of  the  property 
in  question,  was  proper  under  the  circumstances.  There  was 
no  evidence  to  justify  him  in  having  such  reliance,  and  besides, 
even  in  a  proper  case,  no  actual  proof  of  that  kind  was  neces- 
sary; it  would  be  presumed  from  the  circumstances  of  the 
case.  Nor  was  it  error  to  refuse  the  proof  of  the  assessment 
of  four  horses  given  in  to  the  assessor  by  Dwight  R.  Millard. 
There  was  no  proof  that  they  were  the  colts  in  question.  The 
evidence  is  the  contrary,  and  the  evidence  is,  appellee  was  not 
aware  of  such  assessment. 

The  objection  made  that  appellee's  instructions  to  the  jury 
were  erroneous,  in  that  they  failed  to  submit  the  question  of 
fraudulent  intent  between  appellee  and  her  husband  in  allow- 
ing him  supervision  over  her  property,  is  not  tenable.  First, 
there  was  no  evidence  on  which  to  base  it,  as  we  have  shown, 
and  besides,  it  was  not  necessary  to  give  that,  even  in  a  proper 
case,  in  every  instruction.  It  was  given  in  appellant's  instruc- 
tions.    Wo  do  not  understand  from  the  reading  of  appellee's 
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instructions  that  tlioy  assume  that  appellee  was  tlie  owner  of 
the  property  in  question.  They  simply  announced  an  ab- 
stract proposition  of  law,  in  doing  which  the  appellant  was  not 
prejudiced.  , 

The  case  as  it  appears  from  this  record  was  fairly  tried,  and 
on  the  evidence  the  verdict  is  correct.  The  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 

Judge  CARTWRfOHT,  having  tried  the  case  in  the  Circuit 
Court,  took  no  part  in  the  decision  in  this  court. 


John  McAllister 

V. 

Oberne,  Hosick  &  Co. 

Negotiable  Insfrtttnents — Checks — Consideration — Qaming. 

1 .  A  bank  check  in  this  State  transfers  the  money  of  the  drawer  in  the 
bank  to  the  drawee,  the  moment  the  check  is  delivered,  and  from  that  mo- 
ment it  ceases  to  be  the  property  of  the  drawer  and  belongs  to  the  drawee 
or  his  assignee. 

2.  The  payee  of  checks  drawn  upon  the  funds  of  a  firm,  by  its  agent, 
authoriz'>d  to  so  draw  in  business  matters,  must  be  held  to  have  received 
such  firm^s  money  on  a  gamblinflr  debt,  where  the  checks  were  given  to  cover 
the  losses  of  such  agent  through  gaming. 

3.  In  an  action  brought  by  a  firm  to  recover  for  money  lost  at  gaming  by 
one  of  its  employes,  this  court  holds  that  defendant  can  not  be  allowed 
credit  for  any  payment  made  by  such  agent  on  account  of  such  transactions, 
or  because  the  agent  won  a  sum  from  him,  and  afiirmsthe  judgment  for  the 
plaintiffs. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
T.  SI.  Shaw,  Judge,  presiding. 
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Messrs.  Sheen  &  Lovett,  for  appellant 

Messrs.  McCulloch  &  McCl'lloch,  for  appellees. 

Lacey,  p.  J.  This  suit,  in  many  respects  in  its  facts,  is  like 
that  of  these  same  appellees  v.  Bunn,  39  111.  App.  122.  This 
suit,  like  the  one  above  named,  was  brought  to  recover  for 
money  lost  by  one  Weider,  ihe  agent  and  salesman  of  the  aj> 
j)clleed  in  the  hide  and  pelt  business,  carried  on  by  such  agent 
in  the  city  of  Peoria,  the  appellees  residing  and  having  their 
main  house  in  the  city  of  Chicago. 

The  business  was  carried  on  in  Peoria  under  the  name  of 
Oborne,  Hosick  &  Co.  Weider  was  their  sole  and  general 
agent  at  Peoria,  drew  drafts  on  ap|>cllees  at  Chicago,  and  de- 
posited the  money  in  a  bank  in  Peoria,  and  in  this  way  their 
moneys  were  transferred  to  Peoria,  to  be  used  in  the  transac- 
tions of  their  own  business,  and  to  be  drawn  out  by  Weider 
upon  checks  drawn  by  him  in  their  name.  Weider  never  liad 
any  business  transactions  with  the  appellant  for  the  appellees 
in  a  legitimate  way,  but  drew  the  checks,  which  are  the 
foundation  of  this  action,  to  the  order  of  the  appellant,  to  the 
full  amount  of  the  recovery  in  this  case.  These  checks  were 
lirm  clicks,  drawn  in  the  firm  name  by  Weider,  and  were 
paid  at  the  Peoria  bank  out  of  appellees'  funds  and  the  amount 
charged  against  appellees.  Their  checks  were  either  cashed  to 
appellant  himself,  or  to  his  indorser,  as  his  name  was  on  them 
as  indorser.  The  way  the  checks  came  to  be  issued,  Weider 
and  others  were  playing  a  game  of  cards  called  poker  in  Stacy 
Jlart's  room,  and  Weider  would  put  up  his  check  for  chips, 
and  then,  whenever  the  game  was  over,  he  would  take  out 
those  checks  and  issue  a  check  to  whomsoever  was  winner,  and 
Weider  gave  appellant  checks  for  the  amount  he  was  winner. 
This  was  the  check  for  $147.75.  The  $200  check  issued  to 
appellant  was  issued  to  him  and  delivered  to  him  as  stake^ 
holder  in  another  game  of  cards  called  faro.  After  the  game 
was  over,  one  Hart  wa»  winner;  appellant  transferred  the 
check  to  Hart  against  the  protest  of  Weider.  The  otlier 
cliecks  sued  on,  and  on  which  recovery  was  had,  were  given  to 
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appellant  in  a  similar  way  for  gambling  debts.  It  will  not  be 
necessary  to  refer  to  any  other  cirenmstances  in  regard  to 
Welder  and  his  firm,  as  we  do  not  deem  it  necessary  in  order 
to  a  proper  decision  of  the  case.  The  above  were  the  main 
facts  in  the  case,  or  at  least  the  evidence  tended  to  establish 
them,  and  the  jury  were  justified  in  finding  they  were,  though 
in  some  immaterial  matters  they  were  contradicted  by  evidence 
by  appellant. 

The  appellant's  attorneys  make  several  points  which  they 
urge  for  reversal.  First,  it  is  urged  that  the  action  will  not 
lie  under  the  common  counts  for  money  had  and  received  and 
laid  out  and  expended,  etc.,  for  the  reason  that  the  appellant 
never  agreed  to  pay  appellees  any  money,  and  has  not  re- 
ceived any  to  their  use,  and  if  there  is  any  right  of  recovery 
at  all  in  appellees,  they  should  have  declared  specially.  We 
think  the  point  is  not  well  taken.  A  bank  check  in  this  State 
transfers  the  money  of  the  drawer  in  the  bunk  to  the  drawee 
the  moment  the  check  is  delivered,  and  from  that  moment  it 
ceases  to  be  the  property  of  the  drawer,  and  belongs  to  the 
drawee  or  his  assignee.  In  this  case  appellant  actually  drew 
out  the  money  from  the  bank  on  appellees'  checks,  issued  by 
Weider  to  pay  a  gambling  debt.  The  other  check  was  trans- 
ferred to  another  party  by  appellant  and  was  drawn  by  him. 
Now,  though  these  checks  may  not  have  been  legal,  tliey  ac- 
complished their  purpose,  and  appellant  got  appellees'  money 
on  them,  or  assisted  others  to  do  so,  and  thus  must  be  held  to 
have  received  appellees'  money  on  a  gambling  debt.  Other 
parties  may  have  been  liable,  but  this  would  not  render  appel- 
lant less  so.  For  the  doctrine  that  a  check  transfers  the 
drawer's  money  to  the  drawee,  we  refer  to  Ridgely  Bank  v, 
Patton,  109  III.  479;  Brown  v.  Leckie,  43  111.  497;  Bank  v. 
Ritzinger,  118  111.  484;  The  Union  Nat.  Bank  v.  Oceana  Co. 
Bank,  80  111.  212. 

It  is  insisted,  again,  that  inasmuch  as  Weider  could  draw 
out  appellees'  money,  in  part,  to  pay  his  own  salary,  that  so 
far  as  that  salary  was  concerned  the  money  was  his.  We 
think  this  claim  made  by  appellant's  attorneys  can  not  be  sus- 
tained.    The  money,  until  drawn  by  Weider  and  applied  on 
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his  salary,  belonged  to  appellees,  and  the  evidence  shows  that 
these  checks  were  not  drawn  to  pay  salary  or  for  any  purpose 
or  benefit  of  appellees,  but  for  gaming  purposes,  and  tlfiat  appel- 
lant received  the  benefit  of  it  in  that  way;  and  that  appellees 
received  no  benefit  therefrom  either  for  the  payment  of 
Welder's  salary  or  for  any  other  purpose.  The  appellant 
makes  another  claim,  and  that  is,  that  subsequently  to  the  losses 
by  gaming,  Welder  had  paid  appellees  some  portion  of  such 
losses  and  that  appellant  is  at  least  entitled  to  a  deduction  in 
a  proportionate  amount,  and  that  some  money  was  won  by 
Weider  of  appellant  which  the  former  may  iiave  used  to  pay 
appellees  some  portion  of  the  loss.  We  think  neither  of 
these  contentions  is  maintainable.  There  was  at  the  time  of 
trial  a  large  amount  due  from  Weider  to  appellees  on  account 
of  these  gaming  and  other  defalcations,  and  the  appellant  can 
not  be  allowed  credit  for  such  payment,  at  least  till  all  are  '|mid , 
or  till  there  is  less  due  than  the  amount  claimed  in  this  suit. 
If  appellant  had  paid  anything  specifically  on  the  amount 
sued  for  by  ap}X)llees,  and  it  had  been  so  applied,  then  reduc- 
tion might  be  claimed;  not  otherwise.  If  any  action  had 
accrued  to  appellant  against  appellees  on  account  of  money  won 
by  Weider  from  him,  and  paid  to  appellees,  a  question  we  need 
not  decide,  the  appellant  might  have  an  action  against  them  if 
one  would  He,  but  it  can  not  be  regarded  as  payment  of  appel- 
ant's  debt  in  suit  unless  it  was  so  accepted.  But  we  think  the 
evidence  entirely  fails  to  show  any  such  state  of  facts. 

The  saying,  in  appellees'  second  instruction,  that  Weider 
could  not  draw  a  check  to  pay  his  own  debts  against  appellees' 
money,  nwiy  not  have  been  strictly  true,  but  it  can  not  be 
harmful  to  appellant,  for  in  drawing  checks  to  pay  gamirig 
debts  he  was  not  trying  so  to  do,  but  was  doing  something  he 
had  no  authority  to  do,  which  must  have  been  known  to  ap- 
pellant at  the  time. 

The  appellees'  third,  fourth,  fifth,  sixth,  eighth,  ninth  and 
tenth  instructions  were  not  erroneous  in  assuming  the  money 
in  the  Peoria  bank  was  that  of  appellees,  for  such  it  undoubt- 
edly was,  Weider  only  having  a  right  to  draw  it  out  for  cer- 
tain purposes,  none  of  which   was  for  gaming.     The  court 
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committed  no  error  in  excluding  appellant's  refused  instruc- 
tions, as  will  be  seen  from  what  we  have  already  said. 

The  question  as  to  how  much  of  appellant's  money  Weider 
received  after  the  date  of  the  game  at  which  he  won  $1,600, 
was  properly  excluded.  This  could  make  no  difference  under 
the  facts  of  this  case,  as  we  have  above  shown,  and  besides, 
appellant  received  the  benefit  of  all  this  class  of  testimony  at 
another  time  during  the  trial. 

We  see  no  error  in  the  record  and  the  judgment  of  the 
court  below  is  afiSlrmcd. 

Judgment  affirmed. 


John  V.  Farwell  et  al.  I  ^  ^] 

161»  239| 

George  B.  Cook  et  al. 

Judgments — Advancement  of  Payment  of— Partnership — Debts  of  — 
Practice. 

1.  The  equitable  rule  which  rpqtiires  the  aRsets  of  a  firm  to  be  first 
applied  to  the  payment  of  firm  debts,  is  founded,  not  upon  the  equities  of 
the  creditors,  but  upon  the  equities  of  the  partners,  and  such  equities  can 
only  be  worked  out  through  them. 

2.  A  creditor  of  a  given  firm  can  not  raise  the  point  that  one  partner  did 
not  authorize  another  partner  to  sign  a  power  of  attorney  to  confess  judg- 
ment upon  a  note  given  to  another  creditor. 

3.  Upon  a  motion  by  a  creditor  of  a  firm  named,  to  advance  the  pay- 
ment of  the  judgment  of  such  creditor  against  such  firm,  as  against  three 
previous  judgments  in  behalf  of  other  creditors  thereof,  this  court  declines, 
in  view  of  the  evidence,  to  interfere  with  the  judgment  denying  the  same. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  th^  Circuit  Court  of  Will  County;  the  Hon. 
Chables  Blanchabd,  Judge,  presiding. 

Messrs.  Snapp  &  Bbecksnbidoe,  for  appellants. 
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Mr.  O.  W.  Brown,  for  Carson,  Pirie,  Scott  &  Co.,  appellees. 

Mr.  Egbebt  Phelps,  for  Will  County  National  Bank,  ap- 
pellee. 

Mr.  E.  Meers,  for  George  Cook,  appellee. 

Laoby,  p.  J.  This  was  a  motion  by  appellants  to  advance 
the  payment  of  the  judgment  of  appellants  v.  George  B.  Cook 
&  Co.  as  against  three  several  judgments :  1,  in  case  of 
Carson,  Pirie,  Scott  &  Co.;  2,  the  Will  County  National 
Bank;  3,  George  Cook  against  the  same  defendants;  the  three 
last  being  in  point  of  time  in  the  order  named,  prior  to  that  of 
appellants.  All  the  above  several  judgments  were  obtained  in 
the  Circuit  Court,  in  open  court,  on  confession,  by  virtue  of 
powers  of  attorney  contained  in  the  several  notes  given  to  the 
respective  plaintiffs.  The  fund  out  of  which  appellants  sought 
prior  payment  was  raised  by  the  sale  of  a  stock  of  merchan- 
dise, the  copartnership  property  of  the  above  named  defend- 
ants, George  B.  Cook  &  Co.,  which  was  afterward  sold  by  the 
sheriff  by  virtue  of  an  execution  issued  out  of  the  Circuit 
Court  on  the  said  judgment  in  favor  of  Carson,  Pirie,  Scott 
&  Co.  V.  George  B.  Cook  &  Co.,  and  levied  on  the  said  mer- 
chandise, and  brought,  at  the  sale,  §4,275,  which  amount  the 
sheriff  holds,  awaiting  final  disposition  of  appellants'  motion  in 
the  Circuit  and  this  court.  All  the  said  judgments  were  ren- 
dered on  the  9th  day  of  October,  1890,  being  rendered  between 
the  hours  of  2:10  p.  m.  and  9:55  p.  m.  inclusive,  Carson,  Pirie, 
Scott  &  Co.  being  first  and  appellants'  being  last.  The  first 
named  judgment,  of  Carson,  Pirie,  Scott  &  Co.,  in  order  of 
time,  is  claimed  by  appellants  to  be  subsequent  to  appel- 
lants' judgment  in  point  of  payment,  for  the  supposed  reason 
that  while  it  may  be  valid  as  against  George  B.  Cook  and 
John  A.  McDonald  as  individuals,  it  is  not  good  as  against 
appellants.  It  is  claimed  to  be  valid  against  said  defend- 
ants both  as  partners  and  individuals,  and  therefore  entitled  to 
priority,  as  is  argued. 

After  a  full  examination  of  the  subject,  we  have  arrived  at 
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the  conclusion  that  there  is  nothing  in  this  point  for  appel- 
lants. First,  because  the  fact  that  while  in  the  first  judgment 
rendered,  of  Carson,  Pirie,  Scott  &  Co.,  the  declaration  names 
the  defendants  as  partners  under  the  firm  name  of  George  B. 
Cook  &  Co.,  and  the  note  and  power  is  only  signed  as  individ- 
uals, the  judgment  is  rendered  against  them  as  individuals, 
and  in  an  action  at  law  like  the  proceeding  here,  where  the 
partners  are  not  asking  relief  in  equity  to  have'  the  assets 
marshaled  and  applied  in  prior  payment  to  the  partnership 
debts,  it  can  make  no  difference  to  appellants,  as  such  equities 
can  only  be  worked  out  through  the  members  of  the  partner- 
ship, one  judgment  in  law  standing  on  an  equal  footing  with 
all  others  without  reference  to  the  ftct  of  partnership  or  no 
partnership.  Ilanford  v.  Prouty,  133  111.  339.  The  firm 
creditors  have  no  independent  lien  on  the  partnership  assets. 
Ladd  V.  Griswold,  4  Gil  m.  25;  Hapgood  v.  Corn  well,  4rS  111. 
64;  Goembel  v.  Arnett,  100  111.  34;  Hier  v.  Kaufman,  134 
111.  215. 

Tlie  partners  composing  the  firm  of  George  B.  Cook  tfe  Co. 
are  not  invoking  any  aid  in  this  matter. 

Second.  If  this  could  make  any  difference,  appellants' 
judgment  is  similarly  situate  with  the  first  one  named  in  that 
respect,  for  while  their  note  is  signed  by  the  firm  name,  as 
well  as  the  individual  names  of  the  firm,  there  was  no  proof 
of  the  execution  of  the  note  or  power  of  attorney  in  the  firm 
name,  only  in  the  individual  names.  This  would  seem  to  settle 
the  point  of  priority  as  claimed  by  appellants  against  them. 
In  case  of  the  Will  County  National  Bank,  where  the  note 
is  signed  in  the  firm  name  and  executed  by  George  B.  Cook, 
it  is  objected  that  there  is  no  proof  that  McDonald  signed  the 
note  or  authorized  Cook  to  sign  the  power  of  attorney.  While 
the  proof  is  not  positive  that  McDonald  authorized  Cook  to 
sign  the  power,  it  may  be  inferred  from  the  evidence  that  he 
did  so;  besides,  appellants  can  not,  for  McDonald,  set  up  and 
insist  on  the  judgment  being  void  for  want  of  power  in  Cook 
to  sign  the  warrant  of  attorney;  that  alone  could  be  done  by 
McDonald.  Hier  v.  Kaufman,  supra;  Martin  v.  Judd,  60  111. 
78;  Carlson  v.  Litch,  101  111.  504.     The  George  Cook  judgment 
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was  valid.  The  power  of  attorney  gave  authority  to  confess 
judgment  on  the  note  upon  which  judgment  was  obtained 
either  before  or  after  it  became  due.  From  the  evidence  in 
the  case  and  from  the  way  the  notes  were  signed,  we  are  led 
to  the  conclusion  that  all  the  notes,  or  nearly  so,  were  given 
for  partnership  debts.  How  unjust  it  would  be  for  appellants 
to  get  the  advantage  sought,  by  excluding  such  evidence,  and 
simply  looking  at  the  judgment  record  and  pajiers.  A  court 
of  equity,  where  tiie  partners  seek  relief,  is  the  only  proper 
place  where  justice  in  a  case  like  this  can  be  done. 

This  disposes  of  all  the  points  raised  and  claimed  for  error 
by  attorney  for  appellants.  It  follows,  therefore,  that  the 
judgment  of  the  court  below  should  be  affirmed,  and  it  is  there- 
fore done. 

Judgment  affii^med. 


Robert  W.  Waterman  et  al. 

V. 

Philander  M.  Alden  et  al. 


Administration — Trusts — Duties  and  Obligations  qf  Ererutors  and 
Trustees — Banks — Rights  of  Stockholders — Profits — Income  or  Principal 
— Costs — Circuit  Court — Jurisdiction  qf^ 


1.  Where  persons  act  in  the  dual  capacities  of  executors  and  trustees, 
and  in  law  are  distinpruished  as  separate  pemons  in  their  separate  capacities, 
it  is  their  duty  as  trustees  to  collect  and  receive  what  might  become  due  to 
them  as  such,  without  loss  or  diminution  by  their  neglect,  and  to  that  end 
they  should  keep  a  watchful  eye  on  the  sources  of  the  fund. 

2.  The  source  of  the  fund  in  question  being  in  the  administiation  of  the 
estate,  the  personal  estate  vesting  in  the  executors,  the  trustees  could  only 
take  through  the  executors  in  the  distribution  of  the  estate  in  the  County 
Court.  The  trustees  hud  no  title  to  the  claims  or  stocks,  and  could  neither 
collect  the  one  nor  sell  the  other.  It  was  the  duty  of  the  executors  to  collect 
the  claims  and  convert  the  property  into  money,  and  render  a  just  and  true 
account  to  the  County  Court  as  required  by  law.  Such  court  had  full 
power  and  jurisdiction  to  call  them  to  account,  and  to  charge  them  with  all 
losses  accruing  through  their  neglect  or  misconduct 
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3.  Upon  final  settlement,  parties  int^ref^ted  are  entitled  to  notice  and 
have  a  right  of  appeal,  and  in  case  there  is  no  appeal,  the  adjudication  is 
binding  on  all,  and  settles  the  relative  rights  of  the  parties. 

4.  While  the  conduct  of  parties  as  executors,  as  well  as  trustees,  may  be  a 
proper  subj^^ctof  inquiry  in  determining  as  to  their  removal,  the  Coumy 
Court  has  jurisdiction  of  their  accounts  as  executors,  and  that  jurisdiction  in 
exclusive,  unless  in  a  proper  case  it  should  be  tuper>rdcd  by  the  Circuit 
Court  under  the  general  chancery  jurif;diction.  It  may  be  so  superseded, 
but  only  where  the  court  has  jurisdiction  of  all  the  parties  in  interest,  and 
for  special  reasons,  showing  that  the  administration  should  be  withdrawn 
from  the  County  Court,  and  then  only  by  taking  cognizance  of  the  whole 
administration. 

5.  The  maxim,  that  equity  will  treat  that  as  done  which  ouffht  to  have 
been  done,  only  operates  in  favor  of  one  who  holds  an  equitable  right  to 
have  the  thing  done  as  against  the  one  upon  whom  the  duty  of  doing  the 
thing  has  devolved,  and  only  treats  that  as  done  which  ought  to  be  done. 
In  the  case  presented,  the  duty  of  doing  the  collecting  and  distributing 
devolved  upon  the  executors,  and  the  jurisdiction  to  determine  whether  the 
acts  claimed  ou$rht  to  have  been  done,  was  in  the  County  Court 

6.  Trustees  under  a  will  are  chargeable  with  rents  of  real  estate  actually 
received,  or  which  might  have  been  realized  by  the  exercise  of  reasonable 
Ciire  and  diligence.  The  fact  that  farmR  rented  on  shares  do  not,  in  a  given 
year,  pny  as  much  as  if  rented  for  cash,  is  not  sufficient  to  charge  the  trustees. 
In  the  case  presented,  this  court  holdi,  in  view  of  the  facts,  that  the  trustees 
were  not  guilty  of  bad  faith,  or  a  lack  of  reasonable  care  and  diligence  in 
managing  the  farms  in  question  or  other  real  estate  nnmed,  and  that  there 
is  no  evidence  justifying  the  charging  to  them  any  more  than  thoy  accounted 
for. 

7.  In  the  ordinary  course  of  business  it  is  not  necessary  that  every 
trustee  shall  be  present  and  participate  in  every  act. 

8.  Trustees  are  not  to  be  judged  by  a  standard  of  perfection  which  would 
insure  the  best  results.  It  is  sufficient  if  they  exercise  reasonable  care  and 
prudence. 

9.  A  stockholder  in  a  bank  has  no  leflral  title  to  the  profits  of  the  business 
until  a  division  is  made.  Profits  in  the  control  of  the  directors  are  income 
to  the  corporation  and  belong  to  it,  but  they  are  nut  income  to  the  stock- 
holders until  such  division. 

10.  Where  a  dividend  upon  its  stock  is  declared  by  a  corporation,  it 
belongs  to  the  person  holding  the  stock  at  the  time  of  the  declaration,  whether 
the  holder  be  a  life  tenant  or  remainderman,  without  regard  to  the  source 
from  which,  or  the  time  during  which,  profits  and  earnings  divided  were 
acquired  by  the  comp;iny. 

11.  Where  dividends  or  profits  are  in  question,  such  dividends  and  prof- 
its are  meant  as  are  ascertained  and  declared  by  the  corporation,  and  not 
profits  growing  day  by  day,  or  month  by  month,  to  be  ascertained  by  inves- 
tigation into  the  accounts  and  transactions  of  the  corporation  by  third  per- 
sons, or  by  the  court. 
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12.  While  dividends  in  cash,  bonds,  certifi&ites  of  indebtedness  and  (he 
like  are  income,  stock  dividends  made  as  such  by  (he  act  of  a  corporation 
within  its  powers  are  generally  held  to  be  accretions  of  capital  and  go  to 
the  remainderman. 

13.  In  the  case  presented,  this  court  holds,  as  regards  the  conduct  and 
munageiuent  of  the  e8(ate  involved,  (hat  the  trustees  herein  so  performed 
their  duties,  (hat  their  removal  would  be  unjustifiable,  and  that  it  can  not 
be  assumed  that  any  ordinary  business  men  under  like  circumstancee  would 
do  any  better  if  substituted  in  their  places. 

14.  This  court  also  holds  that  the  cestuis  que  trust  were  entitled  to  the 
net  income  arising  out  of  funds  in  the  ezecutor^s  hands,  computable  frouj  tho 
testator *s  death,  upon  the  estate  as  it  existed  at  the  death,  as  afterwi:rd  ascer- 
tained upon  settlement  of  the  estate. 

15.  In  the  case  presented,  it  is  held  that  the  profits  of  certain  bank 
shares  were  income,  in  the  absence  of  an  alKrmative  binding  act  on  the  part 
of  the  bank  changing  their  character,  and  that  it  was  immaterial  whether 
they  were  earned  by  the  bank  in  the  lifetime  of  the  testator  or  after. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  tho  Hon. 
John  D.  Crabtkee,  Judge,  presiding. 

Mr.  William  R.  Plum,  for  appellants. 

It  is  a  breach  of  trust  not  to  furnish  accurate  information 
of  estate;  trustees  must  keep  clear  and  distinct  accounts,  and 
be  ready  to  render  them  whenever  called  for,  or  pay  costs. 
Willis  on  Ests.  of  Trustees,  L.  L.  No.  10,  177-81. 

It  is  a  paramount  duty  to  have  them  ready  and  open  for 
inspection.  Courts  will  not  toleiate  an  omission.  Urlin  on 
Trusts,  277. 

Trustees  are  bound  to  keep  clear  and  distinct  accounts  of 
the  property  in  their  management.  Freeman  v.  Fairlie,  3 
Mer.  43. 

All  presumptions  are  against  trustees  failing  to  keep 
accounts.     Perry  on  Trusts,  Sec.  821. 

Payments  to  attorneys  and  others  for  work  on  accounts 
which  the  trustees  themselves  may  do,  will  not  be  allowed. 
Hurlbut  et  al.,  Ex'rs,  v.  Button,  13  Cent.  Eep.  378  (N.  J.); 
Fowler  V.  Lockwood,  3  Eedf.  R  466. 

Executors  must  promptly  collect,  especially  where  out  on 
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personal  liability  only,  though  debtor  is  reputed  wealthy. 
Solicitation  without  suit  insutiicient.     Laweon  v.  Copeland,  2 

B.  C.  C.  156;  Carey  v.  Bund,  6  Beav.  486 ;  Bailey  v.  Gould, 
4  T.  &  C.  221 ;  Att'y  Gen'l  v.  Hicham,  2  Y.  ife  C.  C.  C.  634  ; 
Powell  V.  Evans,  5  Ves.  839;  Bullock  v.  Wheatley,  1  Call, 
130 ;  Lewin  on  Trusts,  290 ;  Schouler  on  Executors,  267 ; 
Johnson's  Estate,  9  Watts  &  S.  107;  Byrne  v.  Norcott,  13 
Beav.  336;  Whitney  v.  Poddicord,  63  111.  249;  Johnson's 
Est.,  9  Watts  &  S.  107. 

They  should  not  have  employed  the  bank^s attorney.  Waring 
V.  Waring,  3  Ir.  Ch.  R.  331. 

Alden  had  no  right  to  secure  his  own  debt  at  the  expense  of 
the  estate.    Long's  Estate,  6  Watts'  Rep.  49. 

Truptees  are  held  to  the  same  diligence  they  should  exercise 
as  to  their  own  allairs.  Lewin  on  Trusts,  294-297;  Perry  on 
Trusts,  266. 

Alden  and  Robinson  are  liable  in  chancery  for  a  devastamt 
Rowan  v.  Kirkpatrick,  14  111.  1;  James  v.  Frearson,  1  Y.  & 

C.  C.  C.  370;  Taylor  v.  Millington,  4  Jur.  N.  S.  204. 

They  can  not  plead  the  dual  cai)acity  dodge  in  these  courts 
of  conscience  and  common  sense.  Johnson  v.  Johuson,  2  Hill, 
(So.  Car.)  215;  State  v.  Hearst,  12  Mo.  365;  Watkins  v.  State, 
2  Gill  &  J.  220;  Karr  v.  Karr,  6  Dana,  3;  Williams  on  Ex- 
ecutors,  1658,  6th  Ens:.  -Ed. 

Manifestly  the  executorship  and  trusteeship  were  so  related 
that  breaches  of  trust  in  either  capacity  by  parties  holding 
both  positions,  M'hich  endangered  the  fund  they  wore  to  re- 
ceive in  the  other  capacity,  was  inquirable  in  a  bill  for  removal 
grounded  on  a  breach  of  trust,  and  equity  having  jurisdiction 
for  one  object  will  retain  it  for  all  purposes  of  complete 
relief. 

The  rule  that  trustees  can  make  no  profit  out  of  their  trust 
estate  requires  no  citations. 

If  they  profit  by  deposits  they  must  at  least  repay  those 
profits.  Brown's  Estate,  11  Phila.  127 ;  Whitney  v.  Peddi- 
cord,  63  111.  249. 

Use  can  not  be  disguised  by  loans  to  his  firm.  Schouler's 
Ex'rs,  464. 
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luvestmcnt  in  interest-bearing  securities  is  one  of  the  most 
important  duties.     Perry  on  Trusts,  452. 

And  unless  performed  in  a  reasonable  time,  the  trustees  are 
chargeable  with  interest.  Perry  on  Trusts,  462,  and  N.;  Fow- 
ler V.  Colt,  25  N.  J.  Eq.  202;  Gilman  v.  Oilman,  2  Lans.  1; 
Mclntyre  v.  People,  103  111.  142;  Lewin  on  Trusts,  293; 
Knowiton  v.  Bradley,  17  N.  H.  458 ;  Clemens  v.  Caldwell,  7 
E.  Mon.  171. 

Tlie  burden  is  cast  upon  the  trustees  to  excuse  their  neglect. 
Knowiton  V.  Bradley,  17  N.  H.  458. 

Each  trustee  nnist  see  for  himself  tliat  investments  are 
made.     Lewin  on  Trusts,  265. 

Executors  must  sc])arate  legacies  for  investment.  Fowler 
V.  Colt,  25  N.  J.  Eq.  202. 

Failure  to  invest  is  a  good  ground  for  removal  of  a  trustee. 
Clemens  v.  Caldwell,  7  B.  Mon.  171;  Att'y  Gen'l  v.  Garrison, 
101  Mass.  223. 

Robinson's  absence  and  inaction :  "  The  cestuis  que  trust 
are  entitled  to  the  absolute  certainty  of  personal  devotion  to 
their  interests,"  and  absent  trustees  will  be  removed.  Far- 
mers' Loan  and  Trust  Co.  v.  Ilughes,  11  Hun,  130;  Lill  v. 
Nealie,  31  111.  101. 

"  The  appointment  of  new  trustees  is  an  ordinary  remedy, 
enforced  by  courts  of  equity  in  all  cases  where  there  is  a  fail- 
ure of  suitable  trustees  to  perform  the  trust,  either  from  acci- 
dent, or  from  the  refusal  of  the  old  trustees  to  act,  or  from 
their  original  and  supervenient  incapacity  to  act,*or  from  any 
other  cause."     Story's  Eq.  Jur.  1287,  and  citations. 

If  their  acts  or  omissions  endanger  the  trust  property,  or 
show  a  want  of  honesty  or  proper  capacity,  or  reasonable 
fidelity,  they  will  be  removed,  and  in  cases  of  positive  mis- 
conduct, courts  of  equity  have  no  difficulty  in  interposing  to 
remove  trustees.     Story's  Eq.  Jur.  1289. 

In  the  (unwitnessed)  attempted  codicil  the  testator,  under 
his  own  signature,  attempted  Robinson's  removal. 

Courts  will  have  regard  to  the  wishes  of  the  person  by 
whom  the  trust  has  been  created,  if  expressed  in,  or  clearly  to 
be  collected  from  the  instrument  creating  the  trust  In  re 
Temple,  12  Jur.  N.  S.  539. 
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Courts  will  not  appoint  one  if  testator  has  expressed  disai> 
probation  of  him.     Perry  on  Trusts,  277. 

Any  reason  for  a  suit  on  tlle^bond  would  be  cause  for  re- 
moval.    Andrews  v.  Tucker,  7  Pick.  250. 

They  may  be  removed  for  loaning  on  personalty,  though 
some  of  the  cesiuis  que  trust  approved  of  it.  Johnson's  Ap- 
peal, 9  Pa.  St.  416. 

If  it  can  be  shown  trustees  have  been  guilty  of  misconduct, 
waste  or  an  improper  disposition  of  the  estate,  or  undue  lean- 
ing toward  conflicting  interests,  or  that  the  trustees  are  out 
of  the  jurisdiction,  the  court  will  appoint  new  trustees  as  soon 
as  possible.     Perry  on  Trusts,  818. 

If  fund  is  mismanaged,  removal  follows.  Kichards  v.  Bar- 
rett, 5  111.  App.  510. 

It  is  no  answer  as  to  neglect  to  keep  accounts  to  say  they 
have  been  put  into  shape  by  a  new  set  of  books.  Contrition 
does  not  toll  non-performance.  Castle  v.  Castle,  1  DeG.  &  J. 
352;  Crump  v.  Williams,  56  Ga.  590;  In  matter  of  Darfee, 
4  R  I.  401. 

Appellants  have  a  right,  as  a  matter  of  law  under  the 
proofs,  to  the  removal  of  the  trustees;  if  it  be  said  to  be  dis- 
cretionary with  the  courts,  it  would  be  an  abuse  of  it  not  to 
remove;  hence,  it  is  not  discretionary. 

The  Circuit  Court  erred  in  allowing  Alden  and  Robinson 
costs  and  expenses  of  this  litigation  including  solicitor's  fees 
and  expenses,  and  in  not  taxing  all  costs  against  them  per- 
sonally. 

Costs:  If  a  tithe  of  the  complaints  have  been  established, 
the  order  settling  costs  and  fees  is  without  merit. 

Trustees  must  be  constantly  ready  with  their  accounts,  and 
not  mix  them  with  others.  If  suit  is  necessarj^  they  will  be 
nuilcted  in  costs.  Urlin  on  Trusts,  277;  Fletcher  on  Estates 
of  Trustees,  L.  L.,  No.  10,  177;  Godefroi  on  Trusts  and  Trust- 
ees, 227-8;  TifTauy  &  Bullard  on  Trusts  and  Trustees,  704- 
5-6;  Perry  on  Trusts,  911. 

Chargeable  if  credits  omitted  in  accounts.  Chamberlain  v. 
Estey,  55  Vt  378. 

If  he  denies  assets  contrary  to  the  facts,  6upj)resses  evi- 


7'    «  '.    ^  '.-  C'  •  A  1.  L.tk:t.  C-c-  \,  V.  I   -\ 

\l   *.:   ry.w^r.'.*   srj:  Ar^re   f'.-is   ilrv  L^sat   cL-Ir   sLkre. 

if  •.••••'';  f>-  s  ;n  L'i  re-r'-Tsr.cc  to  c'^'ttj?  :e  :s  '::ib!e  for 
^/^'^.     \U,.*;*  y  T,  B.-o-^fke,  4  Grat.  1^7;  Jer.k:n*  v.  EiureJge, 

r.  *'  *fy'A  if-.f'.^'.  If  a  trii'ee  is  d^iirived  ••:  Li-  cc^j^ts  for 
a,  */;//:/;  ,rr*  \i*i  i:i^x\  not  Lave  H^iicit^jr'a  feres.     Perrvon  Trusts, 

if  J  /, 

\\''.  }jik  no  c'airn  f^^^r  rcinjbnr=emcnt,  if  pr«  c:'--'l:n;:s  vere 
tf''^ ^*'ott*;i\  hj  Ilia  ne^r'igence.     Lewin  on  Trusts*  6t»»>-7. 

Ifi  ^^  far  a«  this  biil  ftoujrht  to  cbar<re  Allien  and  Eobingon 
j/*;,*iy/i,;i:;y,  fcvcn  if  the  defen>e  is  successful,  thev  can  not  have 
^AW\Utr\  {(:(:n,  for  where  itij  object  is  to  create  a  trust  fund, 
an  in  tho  Marhh  and  Harvester  matters,  and  •*  to  convert  de- 
ftttifUiuiH  inio  truhtees  under  a  constructive  trust,  *  *  * 
th<;  defendants  can  have  costs  onlv  as  between  I'artj  and 
|;arty,  if  the  plaintiffH  fail ;  for  the  suit  in  such  case  turns  out 
to  !;e  between  Btran^ers."     Perry  on  Trusts,  Sd6. 

()u]y  one  eet  of  costs  are  taxable,  hence,  if  two  trustees 
ajipear  by  separate  solicitors,  the  fees  of  one  set  only  will  be 
taxed.     Daniell's  Cliy.  Pr.,  1413,  4th  Aul  Ed. 

This  rule  can  not  bo  avoided  by  the  two  uniting  in  employ- 
ing H(!von  isolicit4';rs. 

Nearly  ?^4,000  were  used  pending  suit  without  leave  of 
court,  and  before  the  court  had,  in  part  only,  exculpated  the 
truHUujH. 

Where  tlio  trustees  are  entitled  to  commissions  they  can 
only  deduct  it  after  an  allowance  by  the  court.  Danly  v. 
Ounimins,  31  N.  J.  Eq.  208. 

This  fund  was  witlidrawn  from  the  principal  income  fund 
all  ihoBO  years  of  litigation. 
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Messrs.  William  Lat^rop  and  Carnes  &  Dl.nton,  for 
appellees. 

"Wliere  the  will  appoints  a  person  exccntor  and  then  im- 
poses upon  him  as  such  the  execution  of  a  trust,  then  the 
appointee,  by  proving  tlie  will  and  qualifying  as  executor,  will 
be  deemed  to  have  accepted  the  trust,  knd  he  is  accountable 
in  each  cajmcity  separately.  It  is  as  if  two  dififerent  persons 
had  been  appointed  to  the  two  offices.  But  there  is  nothing 
to  prevent  a  person  who  is  named  both  executor  and  trustee 
from  accepting  one  office  and  renouncing  or  disclaiming  the 
other,  or,  having  accepted  both  offices,  he  may  be  removed 
from  one  office  for  cause  and  retained  in  the  other." 

In  Hill  on  Trustees,  third  American  edition,  side  page  237, 
we  tind  the  following: 

"  It  has  been  already  seen  that  where  the  same  person  is 
appointed  executor  of  a  will  as  well  as  trustee,  the  probate  of 
the  will  by  him  will  be  an  acceptance  of  the  trust.  It  in  fre*- 
quentlij  difficult  to  ascertain  the  precise  time  when  the potsses- 
sion  in  the  character  of  executor  or  administrator  ceases  and 
that  in  the  character  of  trustee  commences.  Every  case  must 
depend  upon  its  own  circumstances.  *  *  *  Page  23S. 
This  question  can  only  arise  respecting  personal  estate,  for 
when  real  estate  is  given  to  persons  in  trust  by  a  will  and  the 
same  persons  are  also  appointed  executors,  they  will  take  the 
land  as  devisees  from  the  first,  although  the  trust  is  to  sell, 
and  will  have  nothing  to  do  with  the  real  estate  as  exec- 
utors." 

The  question  arises,  what  are  the  net  income  and  profits 
that  these  trustees  are  ordered  to  pay  over  ? 

First.  When  shall  these  trustees  begin  the  computation  of 
the  net  income  and  profits?  The  leading  Englidicase  on  that 
subject  is  Stilwell  v.  Barnard,  6  Ves.  520,  cited  in  Pomeroy's 
Equity  Jurisprudence,  Vol.  3,  p.  136,  where  is  found  a  dis- 
cussion of  the  question  of  income  and  profits,  under  the  head 
of  "  Conversions."  The  same  case  is  cited  in  Perry  on  Trusts, 
2d  Vol.,  Sec.  550-1,  where  the  same  question  is  discussed 
under  the  general  head  of  **  First  Year's  Income." 

In  the  loading  case  of  Stilwell  v.  Barnard,  6  Ves.  520,  the 
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holding  was  that  the  life  tenant  was  not  entitled  to  any  of  the 
first  year's  income,  but  that  such  income  should  accumulate 
for  the  benefit  of  the  remainderman.  Later  the  English 
courts  seem  to  have  abandoned  this  doctrine,  and  the  cases  of 
Dimes  v.  Scott,  4  Kus.  209,  Tayfor  v.  Clark,  1  liar.  161,  and 
Hill  on  Trustees,  pa.fi:e8  3SS,  3S9,  may  be  consulted,  showing 
the  tendency  to  break  away  from  that  holding.  Mr.  Hill  in 
his  work  on  Trustees,  page  388,  says : 

"  The  interest  which  the  tenant  for  life  will  take  during 
the  first  year  after  the  testator's  death  is  yet  an  unsettled 
question.  This  question  admits  of  four  possible  solutions, 
and  the  decisions  of  very  eminent  judges  may  be  urged  in 
support  of  each. 

*'  First  The  tenant  for  life  may  be  entitled  to  nothing  until 
the  expiration  of  a  twelvemonth  from  the  testator's  death 
according  to  the  opinion  of  Sir  John  Leach  in  Scott  v,  IIol- 
l^ngsworth,  and  of  Sir  Thomas  Plummer  in  Taylor  v.  Hibbert, 
and  the  income  in  the  meantime  is  to  be  added  to  and  form 
part  of  the  capital  of  the  residue.  Both  of  those  learned 
judges  appear  to  have  assumed  that  this  opinion  was  in  accord- 
ance with  the  established  rule  of  the  court,  and  Sir  Thomas 
Plummer  treats  this  general  rule  as  having  been  so  settled  by 
Lord  Eldon  in  the  case  of  Stilwell  v.  Barnard.  However, 
in  the  suliseqnent  case  of  Angerstein  v,  Martin,  that  great 
judge  himself  disclaimed  any  intention  of  establishing  any 
such  general  rule  by  his  decision  in  Stilwell  v.  Barnard,  a 
decision  which  he  stated  to  have  been  founded  on  the  direc- 
tion to  accumulate,  which  formed  an  ingredient  in  that  case  ; 
and  his  lordship's  further  observations  on  the  decisions  in 
Stilwell  V.  Barnard  and  Scott  v.  Hoi  lings  worth  have  mate- 
rially weakened  the  authority  of  those  cases,  if  indeed  they  do 
not  expressly  overrule  them.  The  case  of  Viegers  v.  Scott 
arose  upon  real  estate,  which  was  directed  to  be  sold,  and 
the  point  in  question  does  not  seem  to  be  argued  in  that  case. 

"  Second.  According  to  the  decision  of  Sir  A.  Hart,  V.  C, 
in  La  Tcrriere  v.  Bulmer,  the  cestui  que  trust  for  life  dur- 
ing the  first  year  after  the  testator's  death  will  take  the 
income  of  such  parts  of  the  estate  as  are  properly  invested 
at  the  testator's  death,  or  may  become  so  invested  during  that 
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year.  Lord  Eldoii'e  decisions  in  Gibson  v.  Bott  and  Hewitt 
V.  Morris,  are  also  in  favor  of  this  doctrine,  wliicli  is  also 
strongly  supported  by  the  observation  of  Sir  J.  Wigram, 
V.  C,  in  Taylor  v.  Clark. 

"  Third.  The  tenant  for  life  may  be  entitled  to  the  income 
arising  from  the  property  in  its  existing  state  during  the  first 
year  from  the  testator's  death.  And  this  view  of  the  law  is 
supported  by  Lord  Eldon's  decision  in  the  case  of  Angerstein 
V.  Martin,  and  by  that  of  Lord  Langdale,  M.  R.,  in  Douglas 
V.  Congrevo.  It  has  been  observed  by  Vice-Chancellor  Wig- 
ram,  that  it  might  bo  a  question  whether  Lord  Eldon's  decree 
in  Angerstein  v.  Martin  was  intended  to  impeach  the  law  as 
laid  down  in  La  Terricre  v.  Buhner,  and  even  if  such  were 
Lord  Eldon's  intention,  it  must  have  been  considered  as  over- 
ruled by  Lord  Lynd hurst's  decision  in  Dimes  v.  Scott.  The 
later  case  of  Douglas  v.  Congreve,  which  is  clearly  incon- 
sistent with  Dimes  v.  Scott,  was  also  strongly  questioned  by 
Vice-Chancellor  Wigram  in  the  recent  case  of  Taylor  v.  Clark, 
in  which  all  the  authorities  on  this  subject  are  collected  and 
reviewed,  and  his  Honor's  decision  in  which  he  followed  Dimes 
V.  Scott  in  preference  to  Douglas  v.  Congreve,  is  directly  at 
variance  with  the  latter  case. 

"Fourth.  According  to  the  determination  of  Lord  Lynd- 
hurst  in  Dimes  v.  Scott,  the  tenant  for  life  will  take,  not  the 
interest  actually  arising  from  the  property  during  the  first 
year  after  the  testator's  death,  but  the  amount  of  the  divi- 
dends  on  so  much  three  per  cent  stock  as  would  have  been 
produced  by  the  conversion  of  the  property  at  the  end  of  that 
year.  And  this  solution  of  the  question  has  recently  been 
adopted  by  Vice-Chancellor  Wigram  in  the  case  of  Taylor  v. 
Clark. 

"  In  this  conflicting  state  of  authorities  on  the  subject, 
nothing  but  the  decisions  of  the  highest  judicial  authority 
can  set  the  question  completely  at  rest.  But  in  the  meantime, 
it  is  conceived  that  the  fourth  alternative,  as  established  by 
the  present  Lord-Chancellor,  in  Dimes  v.  Scott,  and  adopted 
in  Taylor  v.  Clark,  the  latest  case  on  the  subject,  must  be  con- 
sidered as  carrying  with  it  the  greatest  authority  in  its  favor. 
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However,  should  any  advei-se  claim  be  originated  on  tbis 
point,  no  trustee  could  be  advised  to  take  upon  himself  the 
responsibility  of  putting  his  own  construction  on  the  relative 
riglits  of  the  tenant  for  life  and  remainderman,  which  could 
only  be  determined  with  perfect  safety  to  ail  parties  by  the 
decision  of  the  court." 

Tlic  court  erred  in  finding  that  the  twenty  shares  of  stock  in 
the  Commercial  National  Bank  issued  to  the  trustees,  belonged 
to  the  income  fund  ;  he  should  have  found  same  to  be  a  part 
of  the  principal  fund. 

Upon  this  question  there  iasome  conflict  of  the  authorities, 
but  we  believe  that  the  finding  of  the  court  is  against  the 
weigiit  of  the  authorities,  and  inasmuch  as  this  case  seen)8 
likely  to  settle  the  law  in  this  State  on  the  subject  we  give 
considerable  attention  to  it. 

The  authorities  cited  show  three  solutions  of  the  questions 
here  presented. 

First.  That  such  stock  dividend  be  treated  as  principal 
without  reference  to  when  it  accrued. 

Second.  That  it  be  treated  as  income  without  reference  to 
when  it  accrued. 

Third.  That  it  be  treated  as  principal  or  income  or  appor- 
tioned according  to  when  it  accrued. 

Under  the  first  or  third  line  of  authorities  indicated,  the 
foregoing  statement  of  facts  clearly  indicates  tliat  these  stock 
dividends  in  this  case  should  be  treated  as  principal.  It  is 
only  by  following  the  second  line  of  authorities  that  the 
conclusion  readied  by  the  master  and  court  can  be  sus- 
tained. 

The  latest  decision  that  we  find  uj3on  the  subject  is  that  of 
Greene  et  al.  v.  Smith  et  al.  (R.  I.),  19  At  Eep.  1081.  The 
conrt  there  says :  *'  The  eflFect  of  issuing  the  new  shares  is  sim- 
ply to  distribute  the  surplus  value  previously  belonging  to  the 
old,  proportionately  lessening  the  value  of  the  old.  Such  a 
readjustment  can  not  be  said  to  result  in  income.  It  is  not 
income,  but  capital  in  a  changed  form."  Citing  Biddle'e 
Appeal,  99  Pa.  State,  278-283;  "and  this  is  the  doctrine  which 
iSj  at  least  in  cases  like  this,  the  more  generally  supported  by 
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the  decisions  of  the  courts  in  England  and  the  other  States." 
Citing  Atkins  v.  Algree,  12  Allen,  359;  Biddle's  Appeal,  90 
Pa.  St.  278;  Brinnell  v.  Grow,  50  Conn*  66;  In  re  Kerno- 
ciian,  104  N.  X.  618;  11  N.  E.  Eep.  149;  In  re  Barton's 
Trusts,  17  Law  T.  (N".  S.)  594;  Sanders  v.  Bromley,  55  Law 
T.  (N.  S.)  145;  Cook,  Stocks,  559. 

Mr.  Cook  in  his  work  on  Stocks,  etc.,  Sec.  559,  above  cited, 
announces  the  rule  contended  for  by  us,  and  cites  many 
authorities  in  its  support,  without  indicating  that  there  is  any 
conflict  in  the  holdings  of  courts  on  the  question. 

Mr.  Perry  in  his  work  on  Trusts,  Sec.  545,  discusses  the 
question  fully  in  the  light  of  decisions  of  that  time.  The 
court  will  desire,  no  doubt,  to  examine  the  text  and  notes  of 
those  authors  on  the  subject,  and  we  therefore  do  not  quote 
from  them. 

It  seems  to  us  after  reading  them  that  they  fully  sus- 
tain our  quotations  from  Greene  v.  Smith  first  cited  above; 
that  the  rule  there  announced  is  the  one  generally  supported. 

Shares  of  capital  stock  in  corporations  representing  surplus 
property,  and  distributed  to  its  stockholders,  are  not  to  be 
considered  income  and  belonging  to  life  tenant.  In  re  Brown, 
14  R  I.  371;  Minot  v.  Pain,  99  Mass.  101;  Leland  v.  Hayden, 
102  Mass.  542;  Heard  v.  Eldredge,  109  Mass.  258;  GiflFord  v. 
Thompson,  115  Mass.  478;  Parker  v.  Mason,  8  R  1.  427. 

So  much  of  the  surplus  as  was  earned  before  death  of 
the  testator  is  principal,  and  so  much  as  is  earned  after  deatli 
belongs  to  the  life  tenant.     Earp's  Appeal,  28  Penn.  St.  368. 

•'*  Extra  dividends  belong  to  the  remainderman  if  they  are 
earned  to  the  account  of  the  accumulated  profits  or  surplus 
earnings  ai  the  death  of  tlie  testator."  Yan  Doren  and  wife 
V.  Olden,  Trustee,  19  N.  J.  Eq.  176. 

Cartwright,  J.  James  S.  Waterman  died  July  19,  1883, 
leaving  a  will  which  was  afterward  admitted  to  probate  in  the 
County  Court  of  DcKalb  County,  whereby  he  gave  one-third 
of  his  estate  to  his  widow,  and  after  making  a  bequest  of 
$5,000  to  another  person,  gave  the  residue  of  his  estate  to  the 
appellees,  Philander  M.  Alden  and  George  S.  Robinson,  in 
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trnst  for  his  brothers  and  sisters  for  a  term  of  twenty-one 
years  after  his  decease,  during  which  time  the  trustees  were 
directed  to  hold  and  manage  the  trust  estate  and  pay-over  to 
such  brothers  and  sisters  the  net  income  and  profits  in  equal 
proportions  annually,  the  child  or  children  of  a  deceased 
brother  or  sister  to  take  tlie  same  share  the  parent  would  if 
living,  and  at  the  expiration  of  the  trust,  the  property  em- 
braced in  it  was  to  bo  divided  equally  among  the  same  persons 
named  as  beneficiaries  in  tlie  trust.  A  partition  of  the  estate 
with  the  widow  was  to  be  had,  and  power  was  given  to  sell 
and  dispone  of  property  at  public  or  private  sale  at  such  time 
or  times,  and  on  such  terms  and  in  such  manner  as  might  be 
deemed  best,  and  the  proceeds  to  be  invested  subject  to  tho 
regulations  of  the  trust.  The  executors  were  directed  not  to 
oppress  debtors  unnecessarily,  but  to  extend  indebtedness 
amply  secured  as  they  might  deem  best,  and  to  give  time  of 
payment  of  other  claims  in  their  discretion,  provided  they 
could  do  so  without  prejudice  to  the  estate.  The  appellees 
were  also  appointed  executors  of  the  will.  By  a  subsequent 
unwitnessed,  and  therefore  invalid  clause,  the  testator  sought 
to  revoke  the  appointment  of  George  S.  Robinson  as  executor, 
and  appoint  Robert  W.  Waterman,  one  of  the  appellants,  in 
liis  stead.  Ap])ellee8  qualified  in  the  County  Court  as  execu- 
tors, and  accepted  the  trust  created  by  the  will.  The  widow 
renounced  the  provisions  of  the  will  in  her  behalf,  and  took 
one-half  of  the  estate  in  pursuance  of  the  statute,  there  being 
no  descendants  of  the  testator.  The  executors  filed  their 
inventory  of  the  property  of  the  estate,  amounting  to 
$531,428.34,  of  which  the  estimated  value  of  the  real  estate 
wras  $127,512.70.  The  County  Court  having  acquired  juris- 
diction of  the  administration  of  the  estate  in  the  executors' 
hands,  proceeded  with  it  substantially  in  the  usual  manner. 
The  executors  presented  to  that  court  their  reports,  and 
various  proceedings  were  had  relating  to  their  accounts  and 
the  settlement  of  tiic  estate  in  their  hands  as  executors.  The 
estate  being  still  unsettled  in  the  County  Court,  the  original 
bill  in  this  case  was  tiled  June  9,  1887,  by  certain  of  tlio 
appellants  interested   in  the  trust  created  by  the  will,  and 
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against  the  appellees,  Alden  and  Kobinson,  and  others  who 
were  beneficiaries  under  the  trust.  Some  of  the  latter  after- 
ward became  co-complainants  in  the  bill  on  their  petition,  and 
the  bill  was  amended  from  time  to  time,  but  the  widow  was 
never  made  a  partj.  Issues  being  made,  the  cause  was 
referred  by  agreement  to  a  special  master  who  made  report, 
and  the  venue  afterward  being  changed  from  the  Circuit 
Court  of  DeKalb  County  to  Lee  County,  it  was  there  referred 
to  the  master  in  chancery,  who  took  testimony  and  stated  an 
account,  and  reported  to  the  court,  and  a  final  decree  was 
entered  from  which  this  appeal  was  taken.  The  bill  as 
amended,  made  numerous  charges  of  neglect  and  misconduct 
against  Alden  and  Robinson,  both  in  their  capacity  of  execu- 
tors and  also  as  trustees.  The  charges  against  them  as  exec- 
utors were,  that  Kobiiison  was  absent  in  Vermont  on  business 
most  of  the  time  and  neglected  his  duties;  that  they  kept  large 
sums  of  money  on  hand  which  should  have  been  distributed; 
that  Alden  was  cashier,  director  and  stockholder  of  the  Syca- 
more Bank,  where  large  sums  were  deposited  without  interest, 
whereby  he  profited ;  that  claims  of  the  estate  against  a  har- 
vester company  and  C.  W.  and  W.  W.  Marsh  were  almost 
wholly  lost  by  neglect,  and  through  Alden  pressing  a  claim  of 
the  Sycamore  Bank  in  which  he  was  personally  interested 
against  the  same  debtors  and  obtaining  priority;  that  they 
made  no  effort  to  sell  harvester  and  binder  company  stock, 
whereby  they  were  lost;  that  Alden  charged  the  estate  rail- 
road fares  while  riding  on  a  pass;  that  suits  were  delayed  and. 
claims  not  pressed,  and  that  they  failed  to  keep  proper 
accounts,  and  in  general  neglected  their  duties  as  executors. 
The  charges  affecting  Alden  and  Robinson  as  ti-ustees  were, 
that  Robinson  was  absent  and  neglected  his  duties;  that  they 
retained  moneys  that  should  have  been  distributed  and  kept  a 
deposit  in  the  Sycamore  Bank;  that  they  kept  large  sums  of  the 
principal  fund  uninvested;  that  they  had  made  a  loan  on  per- 
sonal security  and  a  loan  out  of  the  State;  that  Alden  charged 
fares  while" riding  on  a  pass,  and  charged  insurance  commis- 
sions on  trust  estate;  that  they  sold  rent-producing  property 
and  paid  unreasonable  commissions  on  sales  and  rents;  that 
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they  distributed  iDcome  unequally  and  irregularly;  that  they 
unlawfully  bought  and  kept  cattle,  and  fed  and  cared  for  exec- 
utors' live  stock  on  farms;  that  they  sold  lands  and  lots  with 
no  investment  in  view;  that  they  charged  the  income  with 
•  sums  chargeable  to  principal,  and  collected  income  which  they 
claimed  to  be  principal,  and  that  they  did  not  keep  proper 
accounts  or  report  to  the  beneficiaries,  and  neglected  and  mk- 
managed  the  estate  generally.  Complainants  prayed  for  a 
general  accounting;  that  Alden  and  Kobinson  should  bo 
decreed  to  pay  what  should  appear  to  bo  due  and  should  be 
renaoved  as  trustees,  and  tliat  other  trustees  should  be  ap- 
pointed in  their  stead.  In  the  original  bill  it  was  stated  that 
the  trustees  were  not  sued  in  their  capacity  as  executors,  but 
in  the  amended  bill  this  clause  was  omitted.  Tcfctimony  was 
taken,  upon  which  it  was  sought  to  charge  Alden  and  Robin- 
son in  this  case  in  the  accounting,  with  the  losses  to  the  estate 
in  tlieir  hands  as  executors  on  account  of  their  alleged  neglect 
as  executors  to  collect  the  harvester  company'  and  Marsh 
indebtedness,  and  to  sell  the  harvester  and  binder  stock,  and 
enabling  and  aiding  the  bank  to  obtain  priority,  and  also  with 
interest  on  moneys  kept  on  hand  or  deposited  as  executors 
and  belonging  to  the  administration,  and  with  railroad  fares 
charged  by  Alden,  and  with  other  matters  connected  with  tlie 
administration  of  the  estate  in  the  County  Court.  In  tlie 
final  decree,  the  Circuit  Court  refused  to  make  these  charges 
in  the  account  on  the  ground  that  it  liad  no  jurisdiction  to 
investigate  such  matters  for  tliat  purpose,  and  this  is  assigned 
as  error.  The  charges  of  dereliction  in  the  capacity  of  exec- 
utors, so  far  as  they  affected  integrity  or  ability,  were  properly 
enough  included  in  the  bill,  and  were  proper  subjects  of  in- 
vestigation on  the  question  of  honesty  and  business  capacity 
as  trustees.  If  the  evidence  showed  Alden  and  Robinson  to 
be  dishonest  or  incapable,  it  would  be  material  as  furnishing 
gi'ound  for  removal.  One-half  of  the  estate  remaining  after 
the  payment  of  debtp,  which  they  were  managing  as  executors, 
was  in  tlie  end  to  come  into  the  trust  estate  in  their  hands  as 
trustees,  and  while  they  acted  in  dual  capacities,  and  in  law 
were  distinguished  as  separate  persons  in  their  separate  capac- 
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ities,  yet  as  trustees  it  was  their  duty  to  collect  and  receive 
what  might  become  due  to  them  as  such,  without  loss  or 
diminution  by  their  neglect,  and  to  that  end  they  should  keep  a 
watclifui  eye  upon  the  sources  of  the  fund.  The  source  of 
the  fund  in  question  was  in  the  administration  of  the  estate. 
The  personal  estate  vested  in  the  executors,  and  the  trustees 
could  only  take  through  the  executors  in  the  distribution  of 
the  estate  in  the  County  Court.  The  trustees  had  no  title  to 
the  claims  or  stocks,  and  could  neither  collect  the  one  nor  sell 
the  other.  It  was  the  duty  of  the  executors  to  collect  the 
claims  and  convert  the  property  into  money,  and  render  a  just 
and  true  account  to  the  County  Court  as  required  by  law. 

The  County  Court  had  full  power  and  jurisdiction  to  call 
them  to  account,  and  to  charge  them  with  all  losses  occurring 
through  their  neglect  or  misconduct.  Upon  final  settlement, 
parties  interested  are  entitled  to  notice  and  have  a  right  of 
appeal,  and  in  case  there  is  no  appeal,  the  adjudication  is 
binding  on  all  and  settles  the  relative  rights  of  the  parties. 
While  the  conduct  of  these  parties  as  executors  as  well  as 
trustees  might  be  a  proper  subject  of  inquiry  in  determining 
the  question  of  removal,  yet  the  County  Court  had  jurisdiction 
of  their  accounts  as  executors,  and  that  jurisdiction  was  exclu- 
sive, unless  in  a  proper  case  it  should  be  superseded  by  the 
Circuit  Court  under  the  general  chancery  jurisdiction.  It 
may  be  so  superseded,  but  it  can  only  be  done  where  the 
court  has  jurisdiction  of  all  parties  in  interest,  and  for  special 
reasons,  showing  that  the  administration  should  be  withdrawn 
from  the  County  Court,  and  then  only  by  taking  cognizance 
of  the  whole  administration.  Freeland  v.  Dazey,  25  111. 
294;  Heustis  v.  Johnson,  84  111.  61;  Crain  v.  Kennedy,  85  111. 
340.  In  this  case  it  was  neither  asked  nor  intended  that  the 
Circuit  Court  should  assume  jurisdiction  of  the  whole  admin- 
istration of  tlie  estate;  no  reason  was  alleged,  or  proven, 
for  withdrawing  the  administration  from  the  County  Court, 
and  the  widow,  who  was  entitled  to  one-half  the  estate,  was 
not  made  a  party.  The  Circuit  Court  did  not  have  the 
necessary  parties  before  it  to  enable  it  to  adjudicate  upon  the 
particular  portions  of  the  administration  sought  to  be  drawn 
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in  question.  The  widow  was  equally  interested  with  tlie 
complainants  in  tlie  subject-matter  of  these  charges,  and  was 
a  neccsearj  part}'  even  in  case  the  court  should  assume  juris- 
diction of  a  part  of  the  administration.  In  any  view  of  the 
case  the  court  had  no  rip;ht  to  investigate  these  charges  for 
the  purpose  of  bringing  the  parties  to  account  and  the  action 
of  the  court  in  that  regard  was  correct.  So  far  as  the  evi- 
dence of  nmtters  occurring  in  the  administration  is  material 
to  the  question  of  removal  of  the  trustees,  it  will  be  con- 
sidered in  connection  with  all  the  other  evidence  upon  that 
subject.  It  is  urged  that  if  the  court  could  not  charge  Alden 
and  Kobinson  with  the  claims  arising  in  the  administration  in 
their  capacity  of  executors,  then  in  order  to  accomplish  the 
same  thing  by  indirection  it  should  apply  the  maxim  that 
equity  will  treat  that  as  done  which  ought  to  have  been  done, 
and  will  say  that  as  executors,  they  collected  these  obligations 
because  they  ought  to  liave  done  so,  and  then  distributed  the 
proceeds  because  they  ought  to  have  done  so,  and  in  the  dis- 
tribution they  received  as  trustees  one-half  of  the  sums  so 
treated  as  collected,  and  therefore  such  })art  is  to  be  charged 
to  tliem  in  their  accounts.  The  maxim  only  operates  in  favor 
of  one  who  holds  an  equitable  right  to  have  the  thing  done 
as  against  the  one  upon  whom  the  duty  of  doing  the  thing 
has  devolved,  and  only  treats  that  as  done  which  ought  to 
be  done.  The  duty  of  doing  the  collecting  and  distrib- 
uting devolved  upon  the  executors,  and  the  jurisdiction  to 
determine  whether  the  acts  claimed  ought  to  have  been  done 
was  in  the  County  Court.  What  the  court  is  asked  to  treat 
as  done,  was  to  be  done  by  the  executors,  and  involves  the 
same  questions  of  jurisdiction  and  parties  as  if  the  same 
charges  were  made  in  some  other  way. 

Appellants  tiled  eighty-six  exceptions  to  the  report  of  the 
special  master,  and  seventeen  execj)tions  to  the  report  of  the 
Lee  County  master,  in 'which  exceptions  the  administration 
matters  are  mingled  with  the  affairs  of  the  trust;  but  the 
claims  made  in  respect  to  the  latter,  may  be  considered  under 
a  few  heads.  The  master  and  court  charged  the  trustees  with 
$43.20,  the  amount  of  railroad   fare  charged   by   Alden   as 
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trustee  while  ridinp:  on  a  pass,  and  also  with  $14.60  insurance 
coniinlpsions  received  by  him  as  insurance  agent  for  effecting 
insurance  on  trust  estate.  The  remaining  claim  concerning 
I'ailroad  fares,  concerned  the  administration  and  not  the  trubt. 
Tlie  testator  owned  three  farms  at  the  time  of  his  death, 
and  they  were  all  rented  on  shares,  two  of  the  leases  extend- 
ing two  seasons  after  his  death.  Partition  of  the  real  estate 
was  had  with  the  widow,  and  the  farms  allotted  to  tlie  trustees 
were  afterward  sold.  In  the  meantime  tliey  managed  the 
farms,  and  the  claims  of  appellants  connected  with  them  are, 
that  they  bought  and  fed  cattle,  and  fed  executors'  stock  on 
the  farms  without  keeping  account  of  produce  fed  to  such 
stock  of  executors,  or  collecting  pay  therefor ;  that  tlie 
receipts  of  rent  were  grosslj'  inadequate,  and  for  that  reason 
and  want  of  proper  accounts,  the  trustees  should  be  charged 
with  the  keeping  of  the  stock  or  the  rental  value  of  the 
farms,  and  that  the  farms  were  sold  to  irresponsible  purchasers 
with  insufficient  security.  The  testator  rented  the  farms  with 
stock  for  dairy  business,  and  for  growth  and  increase,  and  the 
income  and  profits  were  to  be  shared.  Tlie  stock  was  kept 
on  the  farms  as  agreed  by  the  testator,  and  when  sold,  the 
proceeds  were  carried  to  the  executors'  account,  as  the  stock 
was  personal  property.  The  grass  which  the  stock  ate  in  the 
pasture  and  the  produce  fed  to  cattle  and  hogs  belonged 
to  the  trustees,  but  by  the  testator's  contract  it  was,  so  far  as 
necessary,  to  go  into  the  stock,  and  that  part  of  the  income  of 
the  farms  was  to  be  in  the  form  of  an  interest  in  the  stock  to 
be  turned  into  money.  The  trustees  could  not  alter  that 
arrangement.  If  they  could  charge  the  executors  with  tbe 
keeping  of  the  stock  and  change  the  income  of  the  real  estate 
w^hich  ho  had  fixed  in  profits  and  increase  of  stock,  into  direct 
cash  income,  it  would  be  ruinous  to  the  executors  incase  there 
should  not  be  the  anticipated  profit  In  this  condition  of 
affairs  there  was  no  account  kept  of  what  was  eaten  by  the 
stock.  If  it  was  proper  it  could  not  be  done  so  as  to  afford 
any  aid  in  determining  relative  rights.  If  the  account  had 
been  kept  it  would  throw  but  little,  if  any,  light  upon  such 
questions  as  how   much   of  the   value   of   milk  should  be 
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credited  to  the  cow  and  how  much  to  feed,  and  when  milk  was 
fed  to  pig^j  how  much  of  the  vahie  of  a  pig  should  be 
credited  to  parents,  how  much  to  the  cow,  how  much  to  the 
cow's  food  and  how  much  to  other  food  eaten  by  the  pig. 

It  is  manifest  that  the  proportion  of  increase  and  profit  each* 
should  receive  must  be  estimated  on  some  fair  basis.  The 
proceeds  of  the  stock  all  went  into  the  executors'account,  and 
in  order  to  adjust  the  relative  rights,  the  master  made  a  divis- 
ion of  increase  and  profits  on  a  basis  of  five  per  cent  interest 
to  the  executors  on  the  appraised  value  of  the  stock,  and  al- 
lowing the  trustees  the  balance,  which  was  as  fair  as  any  rule 
that  could  be  made.  After  the  testator's  leases  expired,  the 
trustees  rented  the  farms  until  sold.  In  the  renting  of  the 
farms  they  were  chargeable  with  the  rents  actually  received,  or 
which  might  have  been  realized  by  the  exercise  of  reasonable 
care  and  diligence.  The  income  from  farms  they  rented  on 
shares  was  small,  and  less  than  the  cash  rental  value,  but  the  mere 
fact  that  a  cash  rent  would  have  yielded  more  income  is  not 
sufficient  to  charge  the  trustees.  The  receipts  of  farms  rented 
on  shares  vary  with  crops  and  prices.  The  testator  had  rented 
the  farm  on  shares,  and  the  evidence  shows  that  during  these 
years  farming  in  general  was  unprofitable. 

So  far  as  aj)pears,  the  trustees  received  their  shares  and 
accounted  for  all  they  received,  although  they  had  no  special 
method  of  keejiing  accounts,  and  in  the  stock  business  got 
trustees'  accounts  mixed  with  executors'.  In  January,  1884,  a 
lot  of  steers  were  sold  from  a  farm  and  more  bought  to 
replace  them  at  a  cost  of  §660,  which  was  put  in  the  trustees' 
report,  and  it  being  ascertained  that  this  was  wrong,  they  were 
transferred  to  the  executors'  to  correct  the  error.  Tliey  were 
fed  on  tlie  farm  and  were  bought  and  kept  there  under  the 
lease.  In  view  of  all  the  facts,  we  think  the  trustees  were  not 
guilty  of  bad  faith,  or  a  lack  of  reasonable  care  and  diligence 
in  managing  the  farms.  The  farms  were  sold,  and  apparently 
good  security  taken,  and  there  seems  to  be  no  special  reason 
for  apprehending  a  loss.  At  any  rate,  there  has  been  no  loss 
as  yet  to  be  charged  to  the  trustees. 

The  testator  left  imj)roved  and  unimproved  real  estate  in 
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Chicaffo,  and  a  portion  of  each  was  allotted  to  the  trustees  in 
the  partition.  Tliey  were  charged  in  the  bill  in  this  case  with 
having  expended  large  snins  for  repairs,  and  selling  the 
property  when  productive  with  no  investment  in  view,  with 
paying  unreasonable  commissions  on  rents  and  sales  and  with 
not  selling  unimproved,  non-productive  property,  and  it  was 
sought  to  recover  from  them  the  alleged  unnecessary  expenses, 
losses  and  excessive  commissions.  The  properties  were  out  of 
repair  and  the  moneys  expended  for  repairs  were  so  expended 
to  put  them  in  good  condition,  and  in  that  way  the  permanent 
vendible  value  of  the  properties  was  enhanced.  I'he  income 
tenants  were  only  bound  to  bear  the  expense  of  keeping  them 
in  ordinary  tenantable  condition,  and  the  parties  agreed  that 
if  the  repairs  were  reasonable,  a  certain  amount  should  be 
charged  to  the  permanent  fund,  and  this  was  done.  The  real 
estate  was  left  in  the  care  of  the  same  agents  who  had  been 
employed  by  the  testator,  and  we  see  nothing  from  which  to 
conclude  that  their  charges  were  unreasonable,  or  that  ex- 
penses were  improperly  incurred.  The  parties  having  agreed 
upon  8^,354^.65  to  be  charged  to  the  permanent  fund  as  its 
share  of  the  expenses  of  improvement  and  management  the 
matter  was  properly  adjusted  on  that  basis.  The  trustees 
were  bound  under  the  law  and  by  the  will  to  exercise  discre- 
tion as  to  the  time  of  selling,  and  it  would  be  unreasonable  to 
liold  that  if  a  customer  should  be  found  at  a  good  price, 
a  sale  should  not  be  made,  because  the  investment  was 
not  then  provided,  or  that  they  sliould  sell  vacant  lots  at  all 
events,  and  could  not  hold  them  for  a  reasonable  time  with  a 
prospect  of  a  rise  in  values  in  a  rapidly  growing  city  in  the 
near  future.  Unproductive  property  should  be  converted  so 
that  the  income  tenants  may  receive  income,  and  if  held  for  a 
time,  the  equities  of  such  tenants  and  the  remaindermen 
should  be  and  may  be  adjusted  in  the  proceeds,  and  there  may 
be  cases  where  trustees  would  be  liable,  but  there  is  no  present 
reason  shown  for  charging  these  trustees  on  account  of  the 
delay.  It  is  claimed  that  the  trustees  should  be  charged  with 
interest  on  moneys  in  their  hands  belonging  to  income  and  not 
distributed,  and  upon  a  deposit  in  the  Sycamore  Bank,  and  for 
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the  purpose  of  equalizing  unequal  distribution  of  income. 
There  was  no  large  amount  of  income  kept  on  hand,  and  the 
trustees'  deposit  in  the  bank  was  small  and  no  more  than  was 
reasonable.  Distributions  of  income  were  not  made  equally 
among  cestuis  que  truat^  but  seem  to  have  been  regulated 
largely  by  needs  and  importunities,  and  they  were  made  equal 
b}'  the  court  by  charges  and  credits  of  interest  ranging  from 
twelve  cents  to  $(31.65,  and  this  api^ears  to  be  correct.  It  is 
also  contended  that  the  trustees  phonld  pay  interest  on  per- 
manent fund  not  invested.  The  record  shows  that  the  trustees 
were  making  frequent  loans  out  of  the  fund  on  the  security  of 
farm  mortgages  at  six  per  cent  or  more,  and  kept  the 
remaindcrof  the  fund  drawn  upon  for  these  loans  in  the  Com- 
mercial Bank  and  Illinois  Trust  and  Savings  Bank  at  such  i-ates 
of  interest  as  could  be  obtained  from  banks.  Having  a  large 
fund  to  loan,  they  would  necessarily  have  considerable  sums 
on  hand  from  time  to  time,  which  could  not  be  at  once 
invested  in  farm  mortizages,  and  they  realized  what  they  could 
on  such  suras  and  accounted  for  the  interest,  which  was  more 
than  could  have  been  realized  in  government  securities.  There 
was  no  ground  for  charging  them  any  more  than  they  ac- 
counted for. 

All  questions  raised  by  appellants  relative  to  liabilities  of 
the  trustees  in  matters  of  account  have  been  noticed  and  the 
question  of  removal  remains  to  be  considered.  Upon  this 
question  all  the  evidence,  including  that  concerning  manage- 
ment, which  has  been  already  considered  and  need  not  be 
again  adverted  to,  is  to  be  taken  into  account.  Robinson  was 
a  lawyer,  and  had  been  a  county  judge,  and  he  drafted  the 
will  in  question.  Alden  had  been  in  the  employ  of  the  testa- 
tor for  many  years,  assisted  him  in  his  business,  and  was 
familiar  with  his  ])roperty,  and  for  these  reasons  was  especially 
(jualitied  to  take  the  active  management  of  affairs  as  executor 
and  trustee.  At  the  time  of  testator's  death,  Hobinson  was 
absent  in  Vermont  and  remained  there  some  time  attending 
to  his  brother's  estate.  When  he  first  returned  to  Sycamore 
he  qualified  as  executor,  and  this  was  agreeable  to  the  parties 
who  manifested  any  desire  in  the  matter,  although  it  was 
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known  that  he  would  be  absent  from  home  much  of  the  time 
for  a  considerable  period.     Alden  took  the  active  management 
of  the  administration,  but  Kobinson  gave  it  such  attention  as 
he  was  able.     If  Eobinson's  absence  affected  anything   inju- 
riously, it  was  the  early  administration  of  the  estate.     We  can 
not  find   that  anything   pertaining  merely  to  the  trust  was 
neglected  on  that   account.     About   a  year  after   testator's 
death  there  was  an  unsuccessful  attempt  to  remove  Kobinson 
from  the  executorship  in  the  County  Court.     In  the  ordinary 
course  of  business  it  is  not  necessary  that  every  trustee  shall 
be  present  and  participate  in  every  act.     Afterward  when  the 
estate  in  the  trustees'  hands  was  being  increased  from  the 
administration,  he  was  able  to  give  all  necessary  time  to  his 
duties  as  trustee,  which,  from  his  profession,  would  naturally 
be  expected  to  be  largely  of  an  advisory  nature.     Alden,  as 
executor,  charged  the  estate  for  railroad  fares  when  riding 
on  a  pass  obtained  partly,  at  least,  on  account  of  his  i30sition 
as  executor,  but  there  was  no  deception  about  the  charges, 
and  the  matter  was  passed  upon  by  the  County  Court.     With 
regard  to  the  claims  of  losses  to  the  estate  in  the  administra- 
tion through  failure  of  the  executors  to  collect  claims,  or  sell 
stocks,  and  other   matters  connected  with  the  administration 
in  the  County  Court,  the  question  of  liability  is  not  involved 
here,  and  if  they  should  be  found  liable  on  those  claims  or 
any  of  them,  it  would  afford  no  ground  for  removal  as  trustees. 
The  evidence  concerning  those  matters  doe^  not  show  any- 
thing affecting  their  character  for  honesty  which  would  render 
them  generally  unfit  to  be  trustees,  nor  as  trustees  have  they 
failed  in  any  duty  in  seeing  that  tlie  executors  were  charged 
with  the  whole  personal  estate.     The  executors  inventoried 
all  the  property,  real  and  personal,  and  in    reporting  their 
account  to  the  court,  charged  themselves  with  the  entire  per- 
sonal estate,  amounting  to  $414,824.93,  and  in  order  to  balance 
this  charge  against  them,  must  show  it  all  out  of  their  hands 
to  the  satisfaction  of  the  County  Court.     By  this  system  of 
accounting,  they  were  charged  in  that  court  with  everything, 
whether  good,  doubtful  or  desperate,  and  were  required  to 
establish  credits,  and  the  balances  were  carried  along  from  one 
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report  to  another.  It  is  difficult  to  see  how  any  greater 
char^re  could  be  made.  The  executors'  and  trustees'  accounts 
were  not  kept  in  an  orderly  or  systematic  manner,  and  the 
two  accounts  were  mixed  in  some  instances.  An  illustration 
of  the  latter,  and  of  the  difficulties  of  classification,  is  to  bo 
found  in  the  case  of  the  stock  on  the  farms  hereinbefore  men- 
tioned. There  was  neitlicr  fraud  nor  intentional  omission  of 
duty  and  the  accounts  in  some  form  or  place  embraced  every- 
thing of  which  account  should  be  kept.  This  necessitated  a 
new  set  of  books  with  accurate  classification.  The  confusion 
was  not  strange  in  the  mingled  condition  of  executors'  and 
trustees'  estate.  They  were  finally  sorted  out  correctly  with 
the  aid  of  attorneys.  The  trustees  made  one  loan  on  personal 
security,  and  one  out  of  the  State,  but  tliey  were  made  inno- 
cently and  no  loss  occurred  in  consequence.  The  estate  was 
not  only  large  but  was  confined  to  no  line  of  business,  and  was 
dispersed  over  different  States.  The  testator  not  only  was  con- 
nected with  tlie  running  of  farms  and  owned  and  rented  real 
estate  in  Chicago,  but  was  in  banking  enterprises  and  the  har- 
vester and  binder  company,  owned  cattle  in  Kansas  and  lands 
in  Alicliigau,  and  had  been  in  other  business  in  Wisconsin  and 
other  foreign  States. 

The  testator  was  involved  in  many  transactions  out  of  which 
litigation  arose  and  many  very  large  claims  were  prosecuted 
against  the  estate.  It  is  not  strange,  considering  tlie  size  and 
character  and  situation  of  the  estate,  that  some  things  could  be 
found  in  its  management  that  would  be  open  to  just  criticism, 
and  such  is  the  fact  in  this  case;  but  the  same  thing  would  bo 
true  of  an  ordinary  person  managing  an  estate  of  his  own  of 
like  character  and  extent.  These  men  are  not  to  be  judged  by 
a  standard  of  perfection  which  would  insure  the  best  results. 
It  is  sufficient  if  they  have  exercised  reasonable  care  and  pru- 
dence. In  what  has  been  said  we  have  noticed  everything  in 
their  conduct  and  management  of  tlie  estate  which  seems 
worthy  of  attention  and  find  nothing  to  require  or  authorize 
their  removal  as  trustees,  or  to  lead  us  to  believe  that  any  or- 
dinary business  men  under  like  circumstances  would  do  any 
better  if  substituted  in  their  places. 
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Tlie  court  taxed  two-thirds  of  the  costs  of  suit  to  the  prin- 
cipal fund  and  one-third  to  the  income  fund,  and  allowed  the 
trustees  three-fourths  of  their  solicitors  fees  and  expenses  in 
this  suit  to  be  paid  out  of  the  principal  fund,  and  required 
them  to  bear  the  remaining  one-fourth  of  their  solicitors  fees 
and  expenses.  Both  parties  have  assigned  error  upon  this  dis- 
position of  those  charges.  The  costs  of  suit  are  ordinarily  in 
the  discretion  of  the  court  and  we  think  they  were  i)ro})erly 
taxed  to  the  funds.  The  trustees  should  be  allowed  for  all 
necessary  expenditures,  but  a  part  of  these  exfienses  were  for 
work  on  the  books  and  other  services  rendered  necessary  by 
failure  in  the  first  instance  to  keep  the  accounts,  and  we  can 
not  say  that  the  decree  was  wrong  in  that  regard.  Appellees 
have  also  assigned  other  cross-errors.  Tlie  point  is  made  but 
not  urged,  that  the  trustees  were  entitled  to  compensation  for 
their  services.  The  case  of  Cook  v.  Gilman,  133  111.  139,  is 
conclusive  that  they  are  not,  and  this  is  practically  conceded. 
There  was  no  error  in  charging  special  assessments  which  en- 
hanced the  permanent  value  of  the  Chicago  property  to  the 
permanent  fund,  requiring  the  income  tenants  to  be  charged 
ratably  on  account  of  increased  income,  the  proportionate 
shares  being  agreed  upon  by  the  parties.  The  court  held  that 
the  cestuis  que  trust  were  entitled  to  the  net  income  arising 
out  of  funds  in  the  executors'  hands,  computable  from  the  tes- 
tator's death  upon  the  estate  as  it  existed  at  the  death,  as 
afterward  ascertained  upon  settlement  of  the  estate.  The  rule 
adopted  expressed  the  rights  of  the  parties  as  we  conceive 
them  to  be,  where,  as  in  this  case,  the  income  is  given  without 
limitation,  and  the  rule  is  sustained  by  authority.  Where 
there  is  no  direction  for  accumulation  in  the  executors'  hands 
for  the  benefit  of  remaindermen,  and  nothing  showing  an  in- 
tention to  make  the  income  computable  from  a  later  date,  and 
the  estate  earns  income,  we  see  no  reason  why  it  should  not 
be  computed  from  the  death. 

The  testator  owned,  at  the  time  of  his  death,  forty  shares 
of  Commercial  National  Bank  Stock,  of  which  twenty  sliares 
went  to  the  widow,  and  the  remaining  twenty  to  tlie  trust 
estate.     The  bank  increased  its  capital  stock  to  the  amount  of 
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$500,000  in  new  sharea,  and  Alden  and  Robinson  received 
twenty  shares  of  the  new  stock  paid  for  with  accumulated 
earning  of  the  origizial  stock  in  the  possession  of  the  bank.  The 
Circuit  Court  held  the  new  stock  to  be  income,  and  to  go  to 
the  oestxm  que  trusty  and  the  correctness  of  this  is  questioned. 
The  evidence  on  that  subject  is,  that  in  March,  1885,  the 
directors  of  the  bank  passed  this  resolution:  "Whereas,  by  act 
of  Congress,  approved  February  28,  1885,  tin's  bank  was 
authorized  to  increase  its  capital  stock  to  any  sum  not  exceed- 
ing tw<»  million  (2/)00,000)  dollars,  therefore  be  it  resolved, 
that  under  the  authority  granted  by  such  act,  the  capital 
stock  of  this  bank  be  at  this  time  increased  to  tlie  aggregate 
amount  of  $1,000,000,  and  that  subscriptions  for  such  increase 
of  stock  be  immediately  called  for."  A  surplus  equal  to  the 
amount  of  new  stock  had  been  earned  at  testator's  death.  The 
new  stock  was  not  issued  as  a  stock  dividend  which  stock- 
liolders  were  to  take  in  that  form,  but  these  parties  as  original 
stockholders  were  permitted  to  subscribe  for  the  new  shares 
of  stock  to  the  amount  of  their  interest  in  the  accumulated 
earnings  in  lieu  of  a  cash  payment  of  that  amount,  so  that 
they  could  take  either  stock  or  cash  at  their  election.  All 
the  stockholders  subscribed  for  new  shares,  so  that  there  was  no 
occasion  for  a  cash  dividend  to  be  declared.  The  secretary 
testified  that  if  any  shareholder  had  refused,  it  would  make 
no  difference  with  the  bank,  as  others  stood  ready  with  their 
money,  and  such  shareholder  would  have  received  the  money. 
If  these  parties  had  declined  to  subscribe  for  the  new  stock, 
they  would  have  received  at  least  $2,240,  of  which  at  least 
$240,  was  earned  after  the  testator's  death.  There  have  been 
some  fluctuations  in  the  decisions  upon  questions  of  this  sort. 
In  the  earlier  English  cases  it  was  lield  that  extraordinary 
dividends  and  bonuses  belonged  to  the  remainderman  as 
accretions  to  the  capital.  The  first  case  of  that  kind  was 
Brander  v.  Brander,  4  Ves.  800,  where  it  was  held  that 
government  annuities  received  by  a  bank  and  distributed  went 
to  the  remainderman.  The  rule  was  followed  in  Paris  v. 
Paris,  10  Ves.  185,  in  case  of  an  extra  dividend,  and  the 
authority  of  Brander  v.  Brander  was  followed  in  other  cases. 
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But  in  later  cases  the  English  courts  refused  to  follow  that 
rule,  and  cash  dividends,  whether  ordinary  or  extraordinary, 
and  bonuses  declared  out  of  profits,  were  held  to  belong  to  the 
income  tenant.  Barclay  v.  Wainright,  14  Ves.  6Q;  Price  v. 
Anderson,  15  Sim.  473;  Johnson  v.  Johnson,  15  Jur.  714. 
And  the  latter  rule  is  generally  supported  by  the  authorities 
in  this  country.  Millen  v.  Genera.]  Trustee,  67  Ga.  284; 
Kichardson  v.  Richardson,  75  Maine,  570;  Lord  v.  Brooks, 
52  N.  H.  72.  If  the  action  of  the  bank  amounted  to  a  dis- 
tribution  of  accumulated  profits,  which  by  the  action  of  the 
trustees  in  making  the  subscription  for  new  stock  was  con- 
verted into  such  stock,  then  it  would  seem  plain  that  the  new 
sto^k  was  income,  because  the  trustees  could  not  change  rela- 
tive rights  of  the  cestuis  que  trust  and  remaindermen  by  the 
act  of  siibscribing.  While  dividends  in  cash,  bonds,  cer- 
tificates of  indebtedness  or  anything  of  that  sort  ^re  incotne, 
stock  dividends  made  as  such  by  the  act  of  the  corporation 
within  its  powers  are  generally  held  to  be  accretions  of  capital 
and  to  go  to  the  remainderman.  Minot  v.  Paine,  99  Mass. 
101 ;  Biddle's  Appeal,  99  Pa.  St.  278.  If  a  corporation  has 
power  to  withhold  dividends  and  use  fnnds  in  such  a  way  as 
to  inci-ease  the  corpus  of  its  capital,  and  in  pursuance  of  such 
power  it  withholds  the  dividend  and  gives  its  shareholders  an 
increase  of  capital  instead,  then  of  course  its  action  is  binding 
on  the  individual  stockholder,  and  the  increase  is  an  accre- 
tion to  his  capital.  A  stockholder  has  no  legal  title  to  the 
profits  until  a  division  is  made.  Profits  in  the  control  of  the 
directors,  are  income  to  the  corporation  and  belong  to  it,  but 
they  are  not  income  to  the  stockholder  until  his  share  is  ascer- 
tained and  declared.  Profits  on  hand  are  valuable  to  the 
capital  and  a  right  to  share  in  them  passes  upon  a  sale  or 
bequest,  but  they  are  the  property  of  the  corporation,  and 
may  be  applied  to  such  uses  as  it  may  lawfully  make  of  them. 
While  undivided  profits  belong  to  the  corporation  and  aflFect 
the  value  of  its  stock,  they  are  no  part  of  the  stock  and  do  not 
increase  the  shares  at  all.  An  accretion  to  the  stock  must 
accumulate  upon  it  in  stock,  and  become  corporate  with  it, 
and  if  the  directors  may  lawfully  use  undivided  profits  in  sucli 
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accretion,  and  do  so  while  they  remain  the  proj)erty  of  the 
bank,  then  the  share  of  a  stockholder  never  reaches  him  as 
income;  but  when  it  becomes  his  pro|)erty  by  separation,  it 
becomes  his  as  capital  by  way  of  accretion  to  his  shares.     It^ 
is  apparently  upon  the  principle  that  the  directors  may,  and  ' 
do,  in  their  discretion,  give  to  the  stockholders  capital  instead 
of  income,  that  the  court  hold  stock  dividends  to  be  capital. , 
But  profits  are  prima  facie  of  the  nature  of  income,  and  re- 
main such,  unless,  under  some  discretionary  power  in  the  corpo- 
ration, they  are  converted  into  capital.     If  any  such  discretion 
existed  in  the  bank,  it  does  not  appear  to  have  been  exer- 
cised.    If  the  earnings  were  turned  into  stock,  then  the  stock- 
holders must  take  it  in  that  way.     But  the  resolution  did 
nothing  but  authorize  subscriptions  to  the  capital  stock,  and 
the  bank  was  indifferent  whether  these  parties  should  sub- 
scribe or  not.      When  the  property  came  to  them  as  their  own 
by  separation  from  the  corporate  pro[)erty  it  did  not  assume  the 
absolute  form  of  capital,  but  might  be  income,  unless  by  their 
act  it  should  assume  the  form  of  capital.     Inasmuch  as  the 
bank  did  not  attempt  to  exercise  the   power  of   conversion,  it 
is  not  necessary  to  inquire  whether  the  power  existed.     The 
profits  were  income  in  the  absence  of  an  affirmative,  binding 
act  on  the  part  of  the  bank,  changing  their  character,  and  it 
was  immaterial  whether  they  were  earned  by  the  bank  in  the 
lifetime  of  the  testator  or  after  his  death.     In  some  cases,  the 
time  when  they  accrued  has  been  considered  of  importance, 
and  there  has  been  an  apportionment,  but  they  do  not  rest  upon 
sound  principle,  and  are  opposed  by  the  decided  weight  of 
authority.    As  we  have  said,  the  earnings  of  a  bank  do  not  belong 
to  the  stockholder,  but  are  legally  considered  as  accruing  to  him 
when  they  are  separated  and  set  off  to  him,  and  are  there- 
fore not  apportionable.     In  Richardson,  Ex'r,  v.  Richardson, 
75  Me.  570,  it  is  said  :    "  And  we  would  entirely  reject  the 
qualification  of  the  rule  admitted  in  some  instances  by  some 
courts,  that  the  life  tenant  is  not  entitled   to  so  much  of  the 
dividend  as  was  earned  in  the  lifetime  of  the   testator;  too 
much  difficulty  and  uncertainty  would  attend  the  practical 
operation  of  such  a  test;  nor  do  we  appreciate  any  legal  or 
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moral  merit  in  it.  We  think  the  true  rnle  to  be  that,  when 
a  dividend  upon  its  stock  is  declared  hy  a  corporation,  it 
belonnjs  to  the  person  holding  the  stock  at  the  time  of  the 
declaration,  whether  the  holder  be  a  life  tenant  or  remainder- 
man, without  regard  to  the  source  from  which,  or  the  time 
during  which,  profits  and  earnings  divided  v(ere  acquired  by 
the  company." 

In  Bates  v.  Mackinley,  31  Beav.  280,  dividends  earned  be- 
fore the  testator's  death,  but  declared  afterward,  were  held  to 
be  income  belonging  to  the  tenant  for  life.  When  dividends 
or  profits  are  in  question,  such  dividends  and  profits  are  meant 
as  are  ascertained  and  declared  by  tlie  corporation  and  not 
profits  growing  day  by  day,  or  month  by  month,  to  be  ascer- 
tained by  investigation  into  the  accounts  and  transactions  of 
the  corporation  by  third  persons,  or  by  the  court.  Hyatt  v. 
Allen,  56  K  Y.  553;  Clapp  v.  Astor,  2d  Ed.,  Ch.  379.  It 
would  be  entirely  impi'acticable  for  courts  or  trustees  to  apply 
a  rule  of  apportionment  by  investigation  of  tlie  accounts  of  a 
bank.  A  rule  must  be  plain,  uniform  and  capable  of  applica- 
tion by  trustees  in  the  performance  of  their  duties,  and  it  is 
immaterial  that  an  apportionment  could  be  made  in  this  case. 
A  rule  of  property  is  not  to  depend  upon  the  possibility  of  its 
application  in^  a  particular  case  where  a  bank  may  choose  to 
take  an  accounting  at  a  particular  date  and  make  known  the 
result. 

No  apportionment  could  be  made  without  an  examination 
of  the  accounts  and  transactions  of  the  bank,  and  the  courts 
refuse  to  enter  upon  such  examinations,  but  regard  dividends 
as  accruing  wholly  at  the  time  they  are  set  apart. 

The  decree  of  the  Circuit  Court  will  be  aflSrmed. 

Decree  affirmed. 
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The  Chicago,  Burlington  A  Northern  Eailroai> 

Company 

V. 

Addison  H.  Hawk. 


Railroads  —  Negligence  —  Personal  Injuries  —  Evidence  —  Pvactiee-- 
Holder  of  Stock  Pass, 

1.  Carriers  may  contract  for  exemption  from  responsibility  for  all 
DOKligence  except  that  which  is  {rross. 

2.  The  plaintiff  in  a  personal  injury  case  mast  recover,  if  at  all,  npon 
the  nHjji^lifirence  charfired  in  the  declaration,  and  not  npon  something  not 
charged  and  of  which  defendant  has  had  no  notice. 

3.  In  the  case  presented,  this  court  holds  that  the  p1aintiff*s  injury  was 
occasioned  by  his  own  want  of  attention  and  care  for  his  own  safety,  and 
that  the  judgment  io  his  favor  can  not  stand. 

[Opinion  filed  December  16,  1891.] 

Appeal  from  the  Circuit  Court  of  Carroll  County;  tbe 
Hon.  J.  D.  Ceabteee,  Judge,  presiding. 

Mr.  James  Shaw  and  Samuel  Eioholson,  for  appellant. 

Mr.  Qeobge  L.  Hoffman,  for  appellee. 

Per  Curiam.  Tliis  case  was  tried  by  this  court  at  the 
December  term,  1S89,  and  the  judgment  of  the  court  below 
was  reversed,  but  the  cause  not  remanded,  as  this  court  was  of 
the  opinion  that  there  was  no  evidence  in  the  record  tending 
to  sustain  any  of  the  charges  of  negligence  on  the  part  of  the 
appellant,  charged  in  the  appellee's  declaration,  and  also  we 
were  of  the  opinion  that  there  was  want  of  ordinary  care  on 
the  part  of  the  appellee,  as  disclosed  by  the  evidence,  and  those 
facts  being  found  by  this  court  diflferently  from  those  found 
by  the  court  below,  and  the  judgment  being  reversed  for  that 
reason,  we  ordered  the  finding  of  those  facts  to  be  incorporated 
and  entered  into  the  judgment  of  reversal,  but  by  some  mis- 
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prision  of  the  former  clerk  of  this  court  the  judgment  of 
reversal  was  entered  by  him  without  incorporating  therein 
the  finding  of  facts  by  this  court  as  ordered.  The  appellee 
appealed  to  the  Supreme  Court  and  upon  a  hearing  of  the 
case  by  that  court  the  judgment  of  this  court  was  reversed 
and  the  cause  remanded  to  this  court  because  the  record  as  it 
appeared  there  failed  to  show  the  necessary  finding  of  facts 
as  required  by  law,  and  directed  this  court  in  its  judgment  of 
reversal  that  '^  if  it  shall  again  enter  a  judgment  of  reversal 
based  upon  a  finding  of  facts  differently  from  that  found  by 
the  trial  court,  that  it  recite  in  its  final  order  the  material  ulti- 
mate facts  as  found  by  it  from  the  evidence  upon  the  issues 
submitted  to  and  tried  by  the  Circuit  Court." 

We  have  again  considered  the  case  and  have  arrived  at  the 
same  conclusion  that  we  heretofore  did.  The  opinion  filed  by 
this,  court  on  the  former  hearing,  written  by  Judge  C.  B. 
Smith,  May  28,  1890,  and  reported  36  III.  App.  327,  expresses 
our  views  of  the  case  fnllv,  and  the  same  will  be  'and  is 
hereby  adopted  by  this  court  as  the  opinion  herein  as  follows, 
to  wit : 

This  is  an  action  on  the  case,  and  comes  here  on  appeal  by 
appellant  from  a  judgment  of  the  Circuit  Court  of  Carroll 
County.  The  material  facts  involved  in  this  suit  as  disclosed 
by  this  record  are  these:  Appellant  owns  and  operates  its 
road  from  St.  Paul  to  Oregon  in  Ogle  County,  and  from  Ore* 
gon  it  runs  its  trains  of  cars  over  the  Chicago  and  Iowa  Rail- 
road to  Aurora.  At  Aurora,  all  its  trains  are  stopped  and 
broken  up,  and  cars  to  go  farther  eastward  and  to  Chicago 
are  taken  into  custody  by  the  Chicago,  Burlington  &  Quincy 
Railroad  Co.  under  some  kind  of  a  running  arrangement  with 
that  road.  The  Burlington  and  Northern  has  nothing  further 
to  do  with  the  cars  or  the  stock  after  it  is  delivered  to  the  C. 
B.  &  Q.  road,  and  both  cars  and  stock  pass  under  the  exclusive 
control  of  the  C.  B.  &  Q.  road.  But,  notwithstanding  this 
arrangement,  appellant  issues  through  shipping  bills  to  Chi- 
cago, and  gives  its  shippers,  when  in  company  with  their  stock, 
free  passes,  subject  to  certain  regulations  as  to  the  amount  of 
stock  and  the  number  of  persons  allowed  to  go  with  it  under 
a  free  pass. 
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Appellee,  Addison  11.  Hawk,  lived  at  Chad  wick,  on  the  line 
of  appellant's  road,  and  was  and  had  been  for  some  time  a 
dealer  and  shipper  in  stock  over  appellant's  road,  and  was 
familiar  with  the  methods,  rules  and  mode  of  shipment  on 
appellant's  road. 

On  the  7th  day  of  September,  1887,  appellee  shipped  one 
carload  of  hogs  from  Chadwick  to  •Chicago  over  appellant's 
road,  and  had  them  billed  for  Chicago  in  the  iisaal  and  cus- 
tomary shipping  contract  of  appellant's  road.  His  own  name 
was  indorsed  on  the  back  of  this  contract  as  being  entitled  to 
pass  free  in  accompanying  his  stock  to  Chicago. 

Two  other  shippers,  Mr.  Bishop  rfnd  Mr.  Wakefield,  also 
had  stock  for  the  same  train,  and  they,  in  company  with 
appellee,  with  their  stock,  started  for  Aurora  and  reached  there 
some  time  after  dark.  As  soon  as  the  train  reached  Aurora, 
appellee,  Mr.  Bishop  and  Mr.  Wakefield,  left  the  caboose  and 
train  and  went  to  a  neighboring  restaurant  to  get  a  lunch,  and 
while  they  were  at  lunch,  the  train  passed  into  the  custody  of 
the  C.  B.  &  Q.  road  and  was  at  once  broken  up  by  the  switch 
engines  in  the  yard  and  the  cars  distributed  to  their  proper 
places  and  for  their  proper  destinations  in  the  trains  then 
being  made  up  by  the  C.  B.  &  Q.  in  its  own  yard.  Appellee's 
stock  was  put  in  a  train  made  up  to  go  to  Chicago  that  night, 
and  was  to  and  did  leave  Aurora  about  9:30  p.  m.  The  yards 
in  Aurora  are  extensive  and  consist  of  a  great  many  tracks,  and 
are  more  or  less  covered  with  cars  and  trains  being  made  up 
for  different  points,  with  several  switph  engines  constantly  at 
work  shifting  a  great  many  cars  from  train  fo  train. 

After  appellee  and  his  companions  had  eaten  their  lunch, 
they  went  in  search  of  the  caboose  and  train  upon  which  they 
wore  to  continue  their  journey  to  Chicago.  Not  knowing 
where  the  caboose  or  train  could  be  found,  or  where  it  would 
start  from,  they  walked  up  among  the  tracks  in  the  yard,  where 
they  observed  a  switch  engine  at  work  moving  cars  about 
from  place  to  place,  and  among  these  cars  which  were  being 
moved  about  by  this  engine  was  a  caboose.  Appellant  swears 
they  saw  a  man  moving  about  in  the  yard  with  a  lantern 
apparently  taking  the  number  of  cars,  and  that  tliey  asked  him 
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where  the  train  of  cars  was,  which  was  to  take  the  C.  B.  &  N. 
stock  to  Chicago,  and  that  the  man  then  pointed  out  "  that 
caboose  down  there  with  the  engine  attached  to  it;"  and  that 
thereupon  they  went  to  this  caboose,  intending  to  get  into  it. 
Appellee  then  said  to  his  companions,  "  We  will  go  np  to  the 
caboose;  there  are  too  many  engines  switching  around  here, 
we  will  get  hurt"  Appellee  and  Wakefield  got  upon  one 
end  and  Bishop  on  the  other,  but  they  found  no  light  in  the 
caboose,  and  the  doors  locked,  and  no  person  in  charge  of  it 
except  the  engineer,  who  had  hold  of  one  end  of  it  with  his 
engine,  switching  it  about  with  other  cars,  and  bumping  it 
against  other  cars  in  the  manner  usual  to  switching  cars. 
Appellee  and  his  companions  made  no  inquiry  of  the  engineer 
or  fireman  about  the  caboose  when  they  found  it  dark  and 
unoccupied,  but  kept  their  places  in  the  ends  of  the  caboose, 
while  it  was  being  thus  hauled  about  by  the  engine.  Appellee 
testifies  that  while  so  on  the  caboose,  he  was  sitting  on  the 
guard  rail  with  his  face  to  the  door  of  the  coach,  holding  to 
the  iron  ladder  and  his  feet  hanging  down,  resting  on  the  floor 
of  the  platform  of  the  car.  He  was  holding  to  the  ladder  as 
he  says,  to  brace  himself,  not  thinking  of  any  accident,  and 
talking.  While  in  this  position  the  moving  cara  came  in  con- 
tact with  other  cars,  causing  the  car  he  was  on  to  rebound, 
and  that  from  such  bump  and  rebound  of  the  car  he  lost  his 
balance,  and  that  his  feet  was  thrown  backward  over  the  end 
of  the  platform,  and  that  one  of  his  feet  was  caught  between 
the  shoulder  of  the  drawbar  and  the  wooden  crane  upon  which 
the  platform  rests,  and  when  the  cars  again  came  together, 
his  great  toe  was  so  mashed  that  it  had  to  be  amputated  that 
night.  The  injury  was  not  regarded  at  that  time  as  being 
very  serious  or  liable  to  result  in  a  permanent  injury  to  appel- 
lee, but  the  wound  refused  to  heal,  and  the  injury  resulted 
very  disastrously  to  the  health  of  appellee,  and  involved  him 
in  great  suffering  for  a  long  time. 

There  are  five  counts  in  the  declaration.     They  are  not  sub- 
stantially dilereut.     The  gravamen  of  the  charge  in  all  those 
•  counts  is,  that  it  was  the  duty  of  the  defendant  to  have  the 
caboose  opened  a  sufiicient  length  of  time  before  the  depart- 
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Tire  of  the  train  for  Chicago,  so  that  appellee  could  board  and 
enter  the  said  "last  mentioned  caboose"  before  the  train 
wonid  start  toward  Chicago,  and  that  the  defendant  wa€ 
guilty  of  negligence  in  not  opening  the  doors  of  his  caboose 
upon  which  appellee  was  hurt,  a  sufficient  length  of  time  be- 
fore the  departure  of  the  train,  so  that  appellee  might  have 
gone  inside  and  taken  a  seat.  Xo  other  negligence  is  charged 
against  the  company,  or  relied  upon  on  the  trial. 

The  defendant  pleaded  not  guilty,  and  upon  a  trial  before  the 
jury,  the  appellee  obtained  a  verdict  of  $6,000.  Appellant 
moved  for  a  new  trial,  which  the  court  overruled  and  gave 
judgment  to  the  plaintiff  upon  the  verdict,  to  which  appellant 
excepted,  and  now  brings  the  case  here  on  appeal,  assigns 
numerous  errors  and  asks  for  a  reversal  of  the  judgment. 

In  the  view  we  take  of  this  case  it  will  not  be  necessary  to 
notice  all  the  assignments  of  error  relied  upon  for  a  reversal. 

First,  as  to  the  negligence  charged  in  the  declaration.  It 
appears  from  the  proof  that  the  caboose  upon  which  appellee 
was  hurt,  was  not  the  caboose  upon  which  lie  was  to  be  taken  to 
Chicago,  but  that  on  the  contrary  the  caboose  upon  which  he 
was  hurt  belonged  to  a  gravel  train,  which  had  just  come  into 
the  yards  from  the  Fox  River  Branch  of  the  C.  B.  &  Q.  road, 
and  was  to  be  taken  to  its  proper  place  in  the  yards  as  soon  as 
the  tracks  could  be  cleared  for  it  to  get  out.  Those  in  charge 
of  it  had  locked  it  up  for  the  night  and  gone  home.  The 
caboose  which  was  to  go  to  Chicago  on  the  stock  train  was  in 
another  part  of  the  yard  and  upon  another  track  some  distance 
away,  and  was  in  fact  open  a  sufficient  length  of  time 
before  the  train  departed  to  enable  those  who  went  on  that 
train  to  get  in  the  caboose  and  be  ready  when  the  train  started. 
There  was  no  negligence  in  the  company  in  not  opening  the 
caboose  upon  which  appellee  was  injured,  for  that  caboose  was 
not  to  be  further  used  that  night.  Appellee  had  no  right  to 
get  in  it;  even  if  it  had  been  opened  and  ho  could  have  entered 
it  ho  would  not  have  gone  to  Chicago  in  it.  It  must  be 
borne  in  mind  that  there  is  no  negligonce  charged  in  not  open- 
ing the  caboose  which  was  in  fact  intended  to  go  to  Chicago, 
and  which  did  go,  and  which  was  in  fact  oi^en.     But  even  if  the 
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right  caboose  had  not  been  open  in  time,  it  did  appellee  no 
Jiarm,  for  he  was  not  there,  and  was  not  for  that  reason  pre- 
vented from  getting  in;  nor  was  it  becanse  the  riglit  caboose 
was  not  open  that  he  was  hurt.  There  is  therefore  a  total 
variance  between  the  proof  and  the  declaration,  and  an  entire 
failure  to  prove  the  negligence  alleged  in  the  declaration,  or 
anj  one  connt  of  it.  Nor  is  it  any  answer  to  tliis  objection  to 
say  that  appellee  was  wrongfully  directed  to  this  car  by 
some  servant  in  the  employ  of  the  defendant,  for  there  is  no 
allegation  of  any  negligence  in  that  respect  in  the  declaration. 
Appellee  must  recover  if  at  all,  upon  the  negligence  charged 
in  the  declaration,  and  not  npon  something  not  charged,  and  of 
which  defendant  has  had  no  notice. 

Second.  It  is  again  insisted  that  inasmncli  as  appellee  was 
riding  upon  a  free  pass  under  an  agreement  that  the  com|)any 
should  not  be  liable  to  him  except  for  gross  negligence,  incase 
of  injury,  that  he  can  not  recover. 

That  portion  of  the  contract  upon  which  appellee  shipped 
his  stock  and  upon  which  he  was  riding,  relating  to  the  pass, 
is  as  follows : 

"It  is  also  agreed  *  *  *  that  the  persons  who  receive 
free  transportation  in  charge  of  said  stock,  in  consideration  of 
the  receipt  of  the  same,  agree  to  assume  all  risk  of  personal 
injuries  from  any  cause  whatever,  except  injuries  arising  from 
the  gross  carelessness  of  the  railroad  company." 

(Signed) 
"  The  Chicago,  Burlington  and  Northern  Raitjioad, 
"A.  11.  Hawks,  Shipper."  By  W.  H.  Oit,  Agent." 

Across  the  face  of  the  above  shipping  contract  was  stamped 
in  red  letters  the  following  sentence  :  *'  Read  this  contract^ 

On  the  back  of  this  shipping  contract  was  the  following 
statement,  viz.: 

"Parties  actually  in  charge  of  and  accompanying  the 
within  named  stock,  must  write  their  own  names  here  in  ink. 

(Signed)     A.  H.  Hawk." 

It  will  be  seen  from  the  above  that  the  shipping  bill  and  its 
provisions  became  to  all  intents  and  purposes  a  contract  duly 
signed  by  both  parties;  and  since  there  is  no  complaint  by 
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appellee  that  he  did  not  fnllv  nnderstand  its  terms  and  condi- 
tions, or  that  it  was  not  fairly,  freely  and  intelligently  entered 
into,  we  assume  that  it  was  so  fairly  entered  into  and  under- 
stood by  appellee  when  he  signed  it  and  bound  himself  to  its 
terms.  In  consideration  of  the  pass  by  which  he  saves  him- 
self the  expense  of  his  ride  to  Clricago  he  agrees  to  release 
the  company  from  all  damages  which  may  happen  to  him  on 
that  trip  except  such  as  are  causfid  by  the  gross  negligence  of 
appellant.  That  railroads  and  common  carriers  may  now  con- 
tract for  exemption  from  all  negligence  except  that  which  is 
gross  has  been  so  often  decided  by  the  Suj)rcnie  Court  of  this 
State,  that  that  question  must,  so  far  as  this  court  is  concerned, 
be  regarded  as  settled  law.  Arnold  v.  I.  C.  R.  R.  Co.,  83  III. 
280;  I.  C.  R.  R.  Co.  v.  Reed,  37  III.  484;  I.  C.  R.  R.  Co.  v. 
Morrison,  19  111.  136;  Western  Trans.  Co.  v.  Ncwhall,  24  III. 
466.  With  the  propriety  or  justice  of  this  rule  we  can  have 
nothing  to  do.  It  is  our  duty  to  follow  and  apply  the  law  as 
laid  down  by  the  highest  judicial  tribunal  of  the  State. 

Does  the  proof  in  this  case  show,  then,  that  the  defendant  or 
any  of  its  servants  were  guilty  of  gross  negligence  ?  We  have 
searched  this  record  in  vain  for  anv  such  evidence.  What 
are  the  plain  uncontradicted  facts  in  this  cause  furnished 
by  appellee  himself,  which  were  the  immediate  cause  of 
his  injury?  Simply  these:  lie  and  his  companions  chose 
to  go  in  this  yard  in  the  dark  and  hunt  up  the  caboose  for 
themselves,  and  there  casually  find  a  man-  numbering  cars 
who  informs  them  that  the  caboose  pointed  out  is  the  one 
to  take  the  C.  B.  &  N.  stock  to  Chicago.  Upon  approaching 
the  caboose  they  find  it  locked  and  dark,  liitched  to  a  sw;itch 
engine  and  being  thrown  about  in  the  yard  in  the  connection 
with  the  other  cars.  Without  asking  the  engineer  any  ques- 
tions as  to  what  he  was  doing  with  this  caboose,  or  where  it  was 
to  go,  they  got  on  it  and  stayed  there,  occupying  a  position 
full  of  danger  to  themselves,  without  any  knowledge  on  the 
part  of  the  engineer  that  appellee  or  any  one  else  was  there. 
Wakefield  and  Bisho;),  who  were  riding  with  him,  say  there 
was  nothing  unusual  or  out  of  the  usual  order  in  the  switching* 
and  that  there   was  no  unusual   bumping  or  jamming  cars 
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together.  So  far  as  the  switching  the  cars  about  was  con- 
cerned, there  is  no  proof  of  any  kind  of  negligence  on  the 
part  of  the  engineer.  There  is  no  proof  of  any  duty  or  prac- 
tice on  the  part  of  the  company  to  send  a  guide  with  shippers 
to  inform  them  where  to  find  the  train  or  caboose,  and  we 
know  of  no  law  which  makes  it  the  duty  of  a  railroad  com- 
pany to  keep  a  guard  or  watch  over  those  who  ride  on  any 
kind  of  a  train,  to  prevent  them  from  losing  the  train.  To 
impose  such  a  rule  on  a  railroad  company,  would  be  most 
unreasonable  and  impracticable;  there  is  no  hardship  in  requir- 
ing travelers  to  keep  themselves  informed  as  to  the  time  and 
place  of  departure  of  trains.  This  information  can  usually  be 
had  at  the  company's  office.  In  this  case  appellee  sought  no 
person  nor  any  information  at  the  office  or  depot,  where  he 
would  be  most  likely  to  get  correct  information  as  to  the  loca- 
tion of  the  train  he  must  take.  The  person  whom  he  met  in 
the  yard  who  informed  him  that  he  sup]>osed  the  caboose 
then  being  switched  around  and  pointed  out  to  him  was  his 
caboose,  gave  him  no  direction  or  advice  to  get  onto  it  while 
.it  was  being  thrown  about  and  jammed  against  other  cars,  not 
open. or  lighted.  At  the  utmost,  that  man,  whoever  he  was, 
or  whatever  may  have  been  his  dnty,  only  made  a  mistake  in 
pointing  out  the  wrong  caboose;  he  gave  appellee  no  advice 
or  encouragement  to  board  that  train  while  it  was  being 
switched  about  or  to  stand  on  the  platform  of  the  car  until  it 
was  opened;  his  information  was  not  the  proximate  cause  of 
the  accident. 

Plaintiff  himself  swears  tliat  ho  voluntarily  got  on  this  car 
and  stayed  on  there,  knowing  it  was  locked,  thinking  it  was  a 
safer  place  than  on  the  ground  among  the  tracks.  He  thus 
himself  acquits  every  one  of  any  agency  in  inducing  him  to  get 
onto  that  car  before  it  was  open,  and  assigns  as  a  reason  for 
his  so  doing  that  he  regarded  it  a  safer  place  than  on  the 
ground,  where  he  supposed  himself  in  danger  of  being  run 
over,  and  where  he  had  voluntarily  gone  without  any  agency 
on  the  part  of  defendant  or  any  wrongful  or  negligent  act  on 
the  part  of  any  of  defendant's  servants.  After  a  most  care- 
ful and  attentive  study  of  this  record  we  are  unable  to  find 
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where  the  defendant  was  guiltj  of  any  negligence,  or  lacking 
in  the  di.-'chargc  of  any  duty  it  owed  to  appellee,  much  less 
of  any  gross  negligence. 

On  the  contrary  the  proof  shows  that  appellee^s  injury  was 
occasioned  by  his  own  want  of  attention  and  care  for  his  own 
safety. 

In  addition  to  the  facts  and  circumstances  attending  and 
leading  to  tlie  injnr}^  as  disclosed  by  appellee  himself,  there  is 
the  testimony  of  three  other  witnesses  testifying  to  the  admis- 
sion of  appellee,  made  at  the  time  or  on  the  same  night  of  the 
injury,  as  to  how  it  happened,  in  response  to  questions  asked 
liim  by  those  who  were  taking  care  of  him  and  assisting  him 
after  he  was  hurt,  and  at  a  time  when  lie  himself  thought  Iiis 
injuries  were  not  of  a  very  serious  or  permanent  character. 

John  Kerns  swears  that  he  was  a  watchman  at  a  street  cross- 
ing within  three  or  four  rods  of  where  Mr.  Hawk  was  liurt, 
and  that  he  went  to  him  in  three  or  four  minutes  and  asked 
him  how  it  happened,  and  that  ap]>ellee  replied,  "It  was  my 
own  foolishness  or  carelessness.  I  put  my  foot  back  and 
got  it  ketched  in  the  draft  iron." 

W.  J.  Amy,  the  nurse  at  the  hospital  where  Mr.  Hawk  was 
taken  after  the  injury,  testified  to  having  a  conversation  with 
him  on  his  arrival  at  the  hospital.  '^I  said, '  this  is  too  bad; 
how  did  it  happen?'  '  Well,'  he  says,  'my  own  carelessness. 
I  was  talking  with  the  gentlemen  and  got  my  foot  caugiit' 
Ho  said  he  was  leaning  back  against  the  railing  and  got  his 
foot  caught  in  the  bumpers.  This  was  before  his  toe  was 
amputated." 

Dr.  C.  L.  Smith,  the  attending  surgeon,  who  amputated 
appellee's  toe  and  dressed  the  wound,  swears  that,  in  his  con- 
versation with  appellee  on  that  occasion,  appellee  said  (as  near 
as  witness  could  remember),  "  something  to  the  effect  that  he 
was  standing  on  the  platform  with  his  foot  hanging  over  the 
end  of  the  car  and  in  some  way  got  caught  by  the  bumpers." 

Appellee  was  recalled  to  testify  in  response  to  these  alleged 
admissions  made  by  him  to  these  three  witnesses.  He  says: 
"  I  had  no  conversation  that  I  know  of  with  Mr.  Kerns  at  all; 
have  no  recollection  of  stating  that  I  put  my  foot  Iwick  fool- 
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isblj;  I  have  no  recollection  of  making  such  statement  to  him 
or  the  yard  master.  As  to  the  conversation  that  Dr.  Smith 
swore  to,  I  have  no  recollection  of  it  now.  I  wonid  notswear 
that  it  was  not  true  ;  he  helped  me  down  stairs  next  morning, 
and  we  had  a  conversation,  but  wliat  it  was  I  don't  know.  Mr. 
Amy  was  there  when  Dr.  Smith  was  there ;  did  not  say  to  him 
that  I  had  my  foot  lianging  over  the  end  of  the  car.  My 
best  recollection  is,  it  is  not  true;  his  statement  was  not  true; 
but  I  would  not  swear  it  was  not." 

Giving  to  appellee's  denials  all  the  force  that  can  be  fairly 
claimed  for  them  it  amounts  only  to  a  statement  that  lie  does 
not  remember  of  making  the  admissions  and  does  not  believe 
he  made  them,  but  that  he  will  not  swear  he  did  not  make  them. 
This  kind  of  negative  testimony  from  a  single  interested  wit- 
ness, can  not  fairly  be  held  sufficient  to  overcome  the  positive 
declarations  of  three  apparently  fair,  intelligent  and  wholly 
disinterested  witnesses,  swearing  that  appellee  did  make  the 
statements  charged  to  him. 

After  a  careful  and  attentive  study  of  this  record  we  are 
unable  to  find  where  the  defendant  was  guilty  of  any  negli- 
gence, and  much  less  of  any  gross  negligence;  but  on  the  con- 
trary, the  proof  sliows  clearly  that  appellee's  injury  was  occa- 
sioned by  his  own  want  of  that  reasonable  degree  of  care  which 
the  law  requires  every  man  to  exercise  for  his  own  safety. 

For  the  reason  that  this  record  fails  to  show  any  cause  of 
action  against  the  defendant,  the  judgment  will  be  reversed, 
but  not  remanded. 

Judgment  reversed. 

Finding  of  facts  to  be  incorporated  into  final  order  of 
reversal,  herein,  to  wit: 

"And  it  appearing  to  this  court  that  the  facts  are  different 
from  those  found  by  the  Circuit  Court,  and  the  judgment 
herein  being  reversed  on  account  of  such  different  finding  of 
facts,  in  consideration  of  the  premises  ana  in  accordance  with 
the  statute  in  such  case  provided,  we  do  find  the  facts  in  said 
cause  submitted  to  this  court  and  found  by  us  from  the  evi- 
dence upon  the  issues  submitted  to  and  tried  by  the  Circuit 
Court  as  follows,  to  wit: 


332  Appellate  CorKis  of  iLLiyois. 


i  K  rj 


Voi^  41]  VTilum  T.  Mi!Ier. 


^^Thc  appeilec*6  iDJiirj  was  caused  bj  his  own  want  of  reason- 
able care  for  bis  own  safety  at  tlie  time  of,  and  preceding  the 
injnrj,and  also  that  there  is  and  was  no  evidence  in  the  record 
or  before  the  jury  in  the  court  below  proving  or  tending  to 
prove  any  of  the  acts  of  negligence  on  the  part  of  appellant 
in  manner  and  form  as  alleged,  as  charged  in  any  of  the  counts 
in  the  said  declaration." 


HoBEBT  R  Wilson 

V. 

Matthew  M.  Miller. 


Sfatufe  of  Frauds—Oral  Contract  for  Salt  of  Beal  Estate — Memc 
randa — Hvfflcieneff  of. 

1.  At  common  law  it  was  not  necessary  for  a  contract  for  the  pnrchafie  of 
real  ejifate  to  be  in  writing. 

2.  There  beinfr  no  proof  to  the  contmry  in  the  record,  the  common  law 
will  be  presumed  to  be  in  force  in  a  State  other  than  that  in  which  the 
action  in  question  was  instituted. 

S.  Where  a  contriict  has  been  made  in  a  sister  State  to  be  performed  in 
that  State,  the  Taliditj  thereof  must  be  determined  by  the  Jaws  of  that 
State.  The  rights  of  the  parties  must  be  determined  by  the  lex  loci,  the 
remedy  by  the  lex  fori. 

4.  No  action  can  be  brought  in  this  State  to  enforce  an  oral  agreement 
made  in  a  sister  State,  whether  valid  there  or  not,  which  if  made  in  Illinois 
could  not,  by  reason  of  our  statute  of  frauds,  be  sued  upon. 

5.  To  be  memoranda  sufficient  to  take  a  contract  out  of  the  statute  of 
fruuds,  the  writings  must,  when  taken  together,  evidence  all  the  essential 
termK  of  the  contract.  The  material  relation  of  the  several  papers  must  appear 
on  their  face,  and  can  not  be  established  by  ptirol  evidence,  nor  can  parol 
::vidcnce  be  resorted  to  in  aid  of  the  papers,  to  make  complete  proof  of  the 
contrnct. 

6.  This  court  reverses  the  judgment  for  the  plaintiff  in  the  case  pre- 
ffontod,  for  the  reason  that  the  memoranda  signed  by  the  defendant  were 
insuflicient  to  take  the  contract  out  of  the  statute  of  frauds. 

[Opinion  filed  January  18,  1892.] 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  County;  the 
lion.  J.  II.  Cabtwriqht,  Judge,  presiding. 


r^ 
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Mr.  W.  Spe2(slby,  for  appellant. 
Mr.  E.  L.  Bedford,  for  appellee. 

Hakkeb,  J.  This  was  an  action  by  appellee,  a  Kansas  real 
estate  dealer,  to  recover  from  appellant  the  balance  dne  on  a 
parol  contract  for  the  purchase  of  three  town  lots  situated  in 
Clay  Centre,  Kansas. 

The  declaration  avers  that  on  the  ^Ist  of  October,  1887, 
at  Clay  Centre,  Kansas,  the  plaintiff  sold  defendant  lots  6,  6 
and  7,  block  1,  Miller's  addition,  in  consideration  of  $1,000 — 
$100  down  and  $900  to  be  paid  January  21,  1888;  that  the 
$100  was  paid,  but  that  the  defendant  had  neglected  and 
refused  to  pay  the  $900,  although  the  plaintiff  had  tendered 
and  ofiFered  to  deliver  to  hiui  a  warranty  deed  for  the  prem- 
ises. The  general  issue,  statute  of  frauds,  fraud  in  represent- 
ing the  value  of  the  lots,*  fraud r  in  showing  the  purchaser 
other  and  different  lots  from  those  described  and  representing 
them  to  be  the  same  lota,  and  failure  to  tender  a  good  and 
suthcient  deed,  were  pleaded.  Issue  was  taken  on  the  pleas  and 
a  trial  was  had,  resulting  in  a  verdict  and  judgment  in  favorof 
appellee  for  $1,050. 

The  following  were  the  only  memoranda  in  writing  of  the 
contract  produced  in  evidence: 

1.  "Clay  Centre,  Kansas,  Oct.  21,  1887. 
Received  of  R.  R.  Wilson  $100  in  cash,  in  consideration  of 

which  and  a  further  payment  of  $900  to  be  paid  on  or  before 

the   21st  day  of  January,  1888,  1  agree  to  convey  to  him  by 

warranty  deed  lots  5,  6  and  7,  in  block  1,  of  M.  M.  Miller's 

addition  to  Clay  Centre,  Kansas. 

M.  M.  Miller." 

2.  ''Monday  Morning,  6:30,  Jan.  23,  1888. 
On  account  of  sickness  and  disappointment  in  not  having 

received  funds   ordered  to  meet  this  Saturday,  I  forfeit  the 
above  $100  and  relinquish  all  claim  on  the  above  lots. 

R.  R.  Wilson." 

3.  "  Omaha,  Neb.,  Oct.  24,  1887. 
CoL.  M.  M.  Miller, 

Dear  Sir:     Should  I  take  a  notion  to  buy  the  lot  adjoining 
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the  three  I  bought,  what  would  be  your  very  lowest  price  for 
it?  I  feel  that  I  paid  a  pretty  good  price  for  the  three  lots 
and  would  like  a  back  lot  if  you  can  let  me  have  it  low 
enough.  120x140  is  a  small  farm  for  $1,000.  Please  advise 
me  at  Hanover,  and  oblige, 

Yours  respectfully, 

E.  R.  Wilson." 

The  evidence  in  the  record  fails  to  show  that  appellee 
resorted  to  such  frand^and  deceit  in  obtaining  the  contract  as 
would  allow  appellant  to  avoid  it.  Miller  showed  Wilson  the 
right  lots  when  he  offered  to  sell,  and  although  he  may  have 
exaggerated  their  value  to  considerable  extent,  his  representa- 
tions in  that  regard  did  not  go  further  than  is  allowable  under 
the  law  to  one  seeking  a  sale  of  his  property.  There  M-as 
nothing  to  prevent  Wilson  from  exercising  his  own  judgment. 
We  are  not  disposed  to  relieve  him  from  the  consequences 
of  a  hard  bargain  simply  because  he  failed  to  exercise  that 
degree  of  precaution  which  a  prudent  man  should  exercise 
when  about  to  invest  in  Kansas  real  estate.  Tlie  evidence 
sufficiently  shows  a  tender  of  deed  on  tlie  part  of  appellee 
before  bringing  the  suit. 

The  only  contention  of  appellant  worthy  of  very  serious 
consideration,  is  the  one  involved  by  the  plea  of  the  statute  of 
frauds. 

A£  common  law  it  was  not  necessary  for  a  contract  for  tlio 
])urchase  of  real  estate  to  bo  in  writing.  The  contract  be- 
tween Miller  and  Wilson  was  made  in,  and  was  to  be  per- 
formed within  the  State  of  Kansas.  There  being  no  proof 
to  the  contrary  in  the  record,  the  common  law  will  be  pre- 
sumed to  be  in  force  there.  Where  a  contract  has  been  made 
in  a  sister  State,  to  be  ])crformed  in  that  State,  it  is  a  familiar 
principle  that  the  validity  of  the  contract  must  be  determined 
by  the  laws  of  that  State.  The  rights  of  the  parties  must  be 
determined  by  the  lex  loci,  the  remedy  by  the  lex  fori.  If 
the  statute  of  frauds  relates  to  the  remedy  and  not  to  the 
rights  and  merits  of  the  contract,  then  this  case  hinges  entirely 
upon  whether  the  memoranda  in  evidence  were  sufficient 
to  take  the  contract  out  of  the  statute  of  frauds. 
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The  English  Court  of  Common  Pleas  many  jcars  a^o  hold 
that  the  statute  fell  within  the  lex  fori,  and  tliat  an  action 
would  not  lie  in  the  courts  of  En^^ind  to  enforce  an  oral  agree- 
ment made  in  France  and  valid  there,  which,  if  made  in  Eng- 
Jand  could  not,  bj  reason  of  the  statate  of  frauds,  have  been 
sued  .upon.     Lcroux  v.  Browne,  12  C.  B.  800. 

We  are  not  advised  that  the  question  hais  ever  been  passed 
upon  by  any  court  of  last  resort  in  this  country,  although  we 
have  been  interested  in  making  a  rather  exhaustive  examina- 
tion. Justice  Story  twice  exjn-essed  doubt  upon  it,  but  in 
neither  case  was  the  question  actually  presented  for  decision. 
Van  Reimsdyk  v;  Keane,  1  Gall.  630;  Smith  v.  Burham,  3 
Sumn.  435. 

In  the  case  of  Work  v.  Cowhick,  81  111.  317,  Judge  Dickey, 
in  a  separate  opinion,  approved  the  rule  announced  in  Leroux 
V.  Browne,  supra,  but  the  majority  of  the  court  were  not  pre- 
pared, without  further  consideration,  to  adopt  his  view  as  the 
law,  and  decided  the  case  on  other  grounds. 

We  are  disposed  to  follow  the  English  decision,  and  there- 
fore hold  that  no  action  can  be  brought  in  this  State  to 
enforce  an  oral  agreeuient  made  in  a  sister  State,  wfiether 
valid  there  or  not,  which,  if  made  in  Illinois,  could  not,  by  rea- 
son of  our  statute  of  frauds,  be  sued  upon.  In  this  view  we 
are  supported  by  two  highly  respectable  American  authors — 
Browne  on  the  Statute  of  Frauds,  137 ;  Wood  on  the  Statute 
of  Frauds,  305.  Such  holding  does  not  go  to  the  extent  of 
declaring  the  contract  invalid,  nor  to  interfering  with  the  rights 
of  the  parties  in  any  forum  which  will  recognize  the  sufficiency 
of  the  proofs.  The  contract  is  not  void,  but  the  litigant  seek- 
ing redress  because  of  an  alleged  breach  is  debarred  simply 
because  his  proofs  of  the  contract  are  not  up  to  the  standard 
required  by  the  Illinois  statute. 

Conceding,  then,  that  there  being  no  proof  to  the  contrary, 
it  will  be  presumed  the  common  law  is  in  force  in  the  State 
of  Kansas,  as  counsel  for  appellee  insists,  the  common  law 
rule  allowing  parol  agreements  for  the  sale  of  lands  to  be 
enforced  can  not  aid  appellee  in  this  controversy.  His  right 
to  maintain  this  action  is  determined  by  the  Illinois  statute. 


336  Appellate  Courts  of  Illinois. 

Vol.  42.]  Wilson  v.  Miller. 

Sec.  2  of  our  Statute  of  Frauds  reads  as  follows:  "  No  action 
shall  be  brought  to  charge  any  person  upon  any  contract  for 
the  sale  of  lands,  tenements  or  hereditaments  or  any  interest 
in  or  concerning  them,  for  a  larger  term  than  one  year,  unless 
such  contract  or  some  memorandum  or  note  thereof  shall  be 
in  writing  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorized  in 
writing,  signed  by  such  party." 

The  contract  sued  on  was  parol,  and  the  only  written  mem- 
oranda thereof  were  the  instrument  executed  by  Miller  Mrhen 
the  $100  were  paid,  the  letter  written  by  Wilson  from  Omaha 
and  the  written  statement  executed  by  Wilson  on  the  23d  of 
Januai-y,  1888,  when  he  returned  the  instrument  executed  by 
Miller.  It  is  insisted  upon  the  i)art  of  appellee  that  these 
memoranda  are  sufficient  to  take  the  contract  out  of  the  statute 
of  frauds. 

To  effect  that  end  they  must,  when  taken  together,  evidence 
all  the  essential  terms  of  the  contract.  Browne  on  Statute  of 
Frauds,  396;  Wood  on  the  Statute  of  Frauds,  647;  Frazer  v. 
Howe,  106  111.  563 ;  Riley  v.  Farnsworth,  116  Mass.  223. 
This  they  do  not  do.  The  instrument  executed  by  Miller  on 
the  21st  of  October,  1887,  is  nothing^more  than  a  receipt  for 
$100,  and  a  unilateral  obligation  on  his  part  to  convey,  on  the 
payment  to  him  of  §900  within  a  certain  time.  It  contains  no 
statement  that  Wilson  had  agreed  to  pay  $900.  On  its  face 
it  shows  that  while  Miller  had  contracted  to  convev,  Wilson 
had  merely  an  option  on  the  deal,  for  which  he  had  paid  $100. 
It  is  not  a  memorandum  signed  by  the  party  sought  to  be 
charged,  and  as  evidence  could  only  be  considered  in  con- 
nection with  the  writing  made  by  him  and  attached  thereto, 
in  which  he  stated  that  he  forfeited  the $100  and  relinquished 
all  claim  to  the  lots. 

This  last  mentioned  memorandum  was  made  by  Wilson 
when  he  surrendered  tlie  receipt,  January  23,  1888.  It  must 
be  regarded  in  the  light  either  of  a  repudiation,  or  an  aban- 
donment on  the  part  of  Wilson.  Whether  a  letter  repudiating 
a  parol  contract  within  the  statute  of  frauds  takes  the  contract 
out  of  the  statute,  isa  question  on  which  neither  autliorities  nor 
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courts  are  agreed.  Browne  on  the  Statute  of  Frauds,  362;  Wood 
on  the  Statute  of  Frauds,  652.  But  the  authorities  which  hold 
such  a  letter  may  have  that  efiPect,  also  hold  that  it  must  admit 
the  existence  of  a  previous  completed  contract  between  the 
parties. 

Kegarding  this  writing  as  a  repudiation,  it  is  not  a  sufficient 
memorandum,  because  it  does  not  furnish  evidence  of  what 
the  parol  agreement  was,  nor  does  it  admit  that  there  ever  was 
a  completed  one  between  the  parties.  The  most  rational  view 
is  to  consider  it  as  an  abandonment,  however;  not  the  aban- 
donment of  a  contract,  but  of  an  election  which  he  had,  to  buy 
the  lots. 

Considering  the  two  instruments  together,  unaided  by  parol 
proof,  the  only  reasonable  construction  to  place  U)X)n  them  is 
that  Miller  had,  in  consideration  of  $100  paid  by  Wilson, 
given  Wilson  a  ninety  days  option  on  the  purchase  of  the 
three  lots  and  that  Wilson  had  abandoned  the  option. 

The  letter  written  by  Wilson  from  Omaha,  October  24, 1887, 
does  not  refer  to  Miller's  unilateral  obligation.  No  connec- 
tion can  be  established  between  them  without  resorting  to 
parol  proof.  True,  it  refers  to  three  lots  bought;  but  it  does 
not  say  what  lots,  nor  refer  to  the  terms  of  any  parol  agree- 
ment. The  connection  between  the  letter  and  the  parol  con- 
tract testified  to  by  Miller  as  made  when  the  parties  went  out 
to  examine  the  lots,  can  not  be  established  without  resorting 
to  parol  proofs. 

The  material  relation  of  the  several  papers  must  appear  on 
their  face,  and  can  not  be  established  by  parol  evidence,  nor 
can  parol  evidence  be  resorted  to  in  aid  of  the  papers,  to  make 
complete  proof  of  the  contract.  Browne  on  Statute  of  Frauds, 
367;  McConnell  v.  Brillhart,  17  III.  354;  Atwood  v.  Cobb,  16 
Paige,  227;  Ines  v.  Hazard,  4  R.  I.  29;  Wiley  v.  Roberts,  27 
Mo.  388;  Briggs  v.  Munchow,  56  Mo.  467;  Coe  v.  Duffield,  7 
Moore,  252;  Stead  v.  Liddard,  1  Beng.  4. 

Said  Justice  Scholfield  in  Frazor  v.  Howe,  supra:  "The 
writing,  to  meet  the  requirement  of  the  statute,  need  not  give 
all  the  details,  but  must  express  the  substance  of  the  contract 
with  reasonable  certainty,  either  by  its  own  terms  or  by  refer- 
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ence  to  Bome  other  agreement  or  matter  from  which  it  can  be 
ascertained  with  like  reasonable  certainty.  Tlie  contract  can 
not  rest  partly  in  writing  and  partly  in  parol." 

The  parol  evidence  heard  upon  the  trial  established  a  con- 
tract, but  such  evidence  could  not  be  considered  in  view  of  the 
defendant's  second  plea. 

Governed  by  the  rule  contained  in  the  authorities  above 
cited,  we  are  of  the  opinion  that  the  memoranda  signed  by  the 
appellant  were  insufficient  to  take  the  contract  out  of  the  stat- 
ute of  frauds  and  that  the  judgment  should  be  reversed;  and 
inasmuch  as  they  appear  to  be  the  only  writings  signed  by 
appellant,  the  cause  will  not  be  remanded. 

Judgment  reversed. 

Justice  Cartwthoht,  having  tried  this  case  in  the  Circuit 
Court,  took  no  part  in  its  decision  here. 


Dennis  Ryan 

V. 

George  W.  Newoomb  et  al. 

Tru$t  Deeds — Sale  under — Bill  to  Sedeetn. 

Upon  a  bill  filed  for  leave  to  redeem  certain  lands  from  a  sale  under 
A  trust  deed,  the  cause  having  twice  been  before  the  Supremo  Court,  this 
court  holds,  in  view  of  the  decisions  therein,  that  the  action  of  the  trial 
court  in  allowing  redemption  upon  the  payment  of  principal  and  interest 
alone  was  proper. 

[Opinion  filed  January  18,  1892.] 

Inebbor  to  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  N.  J.  PiLSBUBY,  Judge,  presiding. 

Mr.  Dennis  Ryan,  pro  se. 

Mr.  Qborob  Eddy  Newcomb,  for  defendants  in  error. 
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Per  Curiam,  Dennis  Ryan  filed  a  bill  in  equity  against 
George  W.  Newcomb  and  others  for  leave  to  redeem  certain 
lands  from  a  sale  under  a  trust  deed,  and  the  cause  has  twice 
been  before  the  Supreme  Court.  On  the  first  hearing  in  the 
Sapreme  Court  a  judgment  was  entered  directing  the  Circuit 
Court  to  enter  a  decree  allowing  Ryan  to  redeem  from  such 
pale  under  the  trust  deed  upon  the  payment  of  the  $1,400 
note  which  the  trust  deed  was  given  to  secure  and  such  inter- 
est as  might  be  due  thereon.    'Ryan  v.  Newcomb,  125  111.  91. 

Upon  the  remanding  order  being  filed  in  the  Circuit  Court, 
that  court  found  the  amount  due  for  principal  and  interest  on 
the  note  and  trust  deed  and  added  to  the  sum  so  found  the 
taxes  paid  upon  the  mortgaged  premises,  and  entered  a  decree 
permitting  a  redemption  upon  payment  of  the  aggregate  of 
such  amounts.  Upon  appeal  by  Ryan  the  Supreme  Court  held 
tliat  the  former  decision  was  conclusive  between  the  parties, 
and  that,  inasmuch  as  such  former  decision  did  not  include 
taxes,  he  was  entitled  to  redeem  according  to  the  terms  of 
such  decision  without  the  payment  of  taxes.  Ryan  v.  New- 
comb,  136  111.  57. 

The  cause  coming  on  again  in  the  Circuit  Court,  the 
amount  due  for  principal  and  interest  on  said  mortgage 
indebtedness  was  found  to  be  $2,855.16,  and  a  decree  was 
entered  allowing  a  redemption  upon  payment  of  the  same. 

This  action  of  the  court  was  in  strict  accoi'dance  with  the 
judgment  of  the  Supreme  Court  and  the  decree  will  be 
affirmed. 

Decree  affirmed. 
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William  R.  Shelby  et  al. 


Lijunefion— Removal  of  Dams^Written  Contracts^-Parol  Representa- 
tions to  Vary — Practice. 
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K  It  M  btH  an  ovTarTUiir  mSe  tint  all  eoBT«r«atiom  aad 
*a,*t^:fr<\0fnt  to,  and  at  the  tine  of.  the  execution  of  a  writtni 
■MrrflM  ia  it.  It  ha«  its  exe»-plioiis,  and  eourti  of  eqnitj  vill  iadul^  tima 
to  pr^ent  injactioe,  wbere  it  woold  be  aocouipluhed  thrim^  Cnad,  &are%9 
or  m'u*sike, 

2.  la  aocfa  cue  the  court  will  look  beyond  the  termi  of  a  tingle  traasae- 
tioo,  aad  aoy  evidence,  whether  by  corr^pondenee  or  otberwiK.  tending  to 
thf/w  the  real  natore  of  the  contract,  ii  admtreible,  and  the  ooort  will  gire 
ctfect  to  the  Mduid  contract  aa  disclosed  bf  the  writtea  instranent,  and 
aoch  additional  evidence. 

3.  Coorii  of  equity  wilU  in  the  enforcement  of  a  contract.  cndeaTor  to 
evcote  the  tme  intention  of  the  parties,  and  to  arrive  at  sncfa  intention, 
wiJl,  when  nec<;«sary,  consider  extrinsic  evidence. 

4.  When  thus  the  troe  intent  is  dudosed  the  contract  will  be  enCorted, 
nnloM  to  do  so  would  work  a  plain  violation  of  the  langoage  em  picked  in 
the  written  instrument. 

5.  if  the  intent  as  disclosed  by  the  extrinsic  evidence  is  so  inconsistent 
with  the  plain  langu^ige  of  the  writing  that  to  give  it  effect  would  make  a 
contract  entirely  repornant  to  the  plain  meaning  of  the  words  in  the  writ- 
ing, the  intent,  as  dinclosed  by  the  extrinsic  evidence,  most  yield  to  the 
intent  expresHcd  by  the  words  in  the  writing. 

6.  The  law  requires  of  every  man  good  faith  when  he  makes  declara- 
tions upon  which  be  knows  others  may  act  to  their  prejudice. 

7.  Upon  a  bill  filed  to  restrain  persons  named  from  removing  two  dams 
situated  in  a  certain  stream  to  prevent  the  lowering  of  the  water  therein, 
complainant  having  purchased  from  defendants*  testator  a  portion  of  an 
isliind  in  said  stream  for  picnic  purposes,  this  court  holds  that  the  continued 
use  of  the  pool  which  bordered  the  island,  as  it  existed  at  the  time  of  the 
grant,  was  appurtenant  to  the  island.  That  its  existence'  was  necessaxy  to 
the  enjoyment  of  the  property  for  the  uses  for  which  it  was  sold  by  tbe 
grantor,  and  accepted  by  the  grantee;  that  complainant  did  not  exceed  its 
corporate  powers  when  it  made  such  purchase,  and  that  it  is  entitled  to  a 
decree  restraining  the  destruction  of  tbe  dams,  and  the  lowering  of  the 
water  to  such  an  extent  as  to  prevent  boating. 

[Opinion  filed  January  18,  1892.] 

Appeal  from  the  Circnit  Court  of  Kankakee  County;  the 
Hon.  N,  J.  PiLSBUBY,  Judge,  presiding. 

Mr.  W.  n.  Lyford,  for  appellant. 

The  agreement  of  the  grantor  that  the  dams  should  be 
maintained,  and  the  pool  remain  full  during  the  summer  sea- 
son, which  preceded  the  final  execution  of  the  deed,  as  well 
as  the  agreements  to  o]>en  a  road  and  to  allow  excursionists  to 
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fish  below  the  dams,  which  succeeded  the  execation  of  the 
deed,  must  be  construed  as  forming  with  the  deed  the  real 
contract  of  the  grantor,  to  the  performance  of  which  he  and 
his  successors  are  bound. 

In  Freer  v.  Lake,  1 15  111.  662,  which  was  a  bill  in  equity  to 
redeem  certain  premises  from  a  mortgage  which,  on  its  face, 
was  an  absolute  deed,  it  appears  that  Freer,  on  May  27, 1878, 
sent  a  letter  to  Lake  containing  a  draft  of  a  deed,  In  the 
letter  Freer  stated  that  he  would  perform  certain  things  in 
relation  to  the  property  granted,  which  were  not  mentioned 
in  the  deed.  Lake,  relying  upon  the  statements  in  the  letter, 
executed  the  deed  and  delivered  it.  On  page  667,  the  court 
said : 

"  What  was  the  nature  of  the  transaction  and  the  relation 
of  the  parties  after  the  delivery  of  the  deed?  The  letter  of 
Freer,  written  to  the  complainant,  and  the  deed  she  executed, 
bearing  the  same  date,  are  a  part  of  the  same  transaction  and 
constitute  one  contract."     Stacey  v.  Kandall,  17  111.  466,  468. 

"  Where  two  instruments  are  executed  as  a  part  of  the  same 
transaction  and  agreement,  whether  at  the  same  time  or  at 
different  times,  they  will  be  taken  and  construed  together." 
Peugh  V.  Davis,  96  U.  S.  332,  336. 

"  It  is  an  established  doctrine  that  a  court  of  equity  will 
ti'cat  a  deed  absolute  in  form,  as  a  mortgage,  when  it  is  exe- 
cuted as  security  for  a  loan  of  money.  The  court  looks  beyond 
the  terms  of  the  instrument  to  the  real  transaction,  and  when 
that  is  shown  to  be  one  of  security  and  not  of  sale,  it  will  give 
effect  to  the  actual  contract  of  the  parties.  As  the  equity 
upon  which  tlie  court  acts  arises  from  the  real  character  of 
the  transaction*  any  evidence,  written  or  oral,  tending  to  show 
this,  is  admissible.  The  object  of  the  parties  in  such  cases  will 
be  considered  by  a  court  of  equity;  it  constitutes  a  ground  for 
the  exercise  of  its  jurisdiction,  which  will  always  be  asserted 
to  prevent  fraud  or  oppression,  and  to  promote  justice."  See, 
also.  Brick  v.  Brick,  98  U.  8.  614,  516. 

In  Batavia  Mfg.  Co.  v.  Newton  Wagon  Co.,  91  III.  230,  239, 
which  is  an'action  growing  out  of  the  construction  of  a  deed 
conveying  water  privileges,  the  court  said : 
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"  What  was  the  intention  of  the  parties  in  using  the  lan- 
guage with  reference  to  water  power  tound  in  the  deed  of 
the  Batavia  Manufacturing  Company  to  Levi  Newton  ?  For 
if  tliat  intention  can  be  ascertained  as  well  from  the  attendant 
circumstances — the  state  of  the  parties  and  the  state  of  the 
thing  granted — as  from  the  language  employed  in  the  deed, 
effect  must  be  given  to  it."  Hadden  v.  Shoutz,  15  111.  581, 
583-586. 

**  In  construing  deeds,  as  other  writings,  courts  must  seek 
to  ascertain  and  give  effect  to  the  intention  of  the  parties;  and 
for  that  purpose  they  may  and  will  take  notice  of  attendant 
circumstances,  and  by  them  determine  the  intention  of  the 
parties."  *  *  *  (page  5S8.)  "  The  law  must  give  a  com- 
mon sense  construction  to  grants,  and  consider  the  state  of 
things  and  the  considerations  in  view  of  the  parties  at  the 
time  the  grant  is  made,  which  moves  them  to  its  execution 
and  acceptance."  In  United  States  v.  Appleton,  1  Sumn.  492, 
Story,  J.,  said :  "  It  has  been  very  correctly  stated  at  the  bar 
that  in  the  construction  of  grants  the  courts  ought  to  take  into 
consideration  the  circumstances  attendant  upon  the  transaction, 
the  particular  situation  of  the  parties,  the  state  of  the  country 
and  the  state  of  the  thing  granted,  for  the  purpose  of  ascer- 
taining the  intention  of  the  parties.  In  truth  every  grant  of 
a  thing  naturally  and  necessarily  imports  a  grant  of  it  as  it 
naturally  exists,  unless  the  contrary  is  provided  for."  In  this 
case  the  grant  is  of  the  land  by  metes  and  bounds,  upon  which 
the  mill  and  dam  were  situated  and  in  use,  with  its  appurte- 
nances. The  mill  and  dam  did  not  pass  as  an  appurtenant  to 
the  land,  but  as  a  part  of  the  land  itself,  as  much  as  the 
soil  upon  which  they  were  situated;  and  the  right  to  enjoy 
them  as  they  were  then  situated  and  enjoyed,  passed  as  an 
appurtenant  to  the  thing  granted.  The  land  without  the  mill 
was  of  but  little  value.  The  value  of  the  thing  granted  con- 
sisted principally  in  the  mill  and  the  right  to  use  and  enjoy  it. 
The  grantor  was  there  and  knew  this,  and  was  well  aware  that 
the  grantee  expected  that  he  was  acquiring  the  right  to  use  it 
as  it  was  then  enjoyed.  The  fact  that  he  took  a  deed  of  the 
land  which  conveyed  to  him  the  mill,  without  its  being  par- 
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ticularlj  mentioned  in  the  deed,  by  no  means  indicates  that  no 
importance  was  attached  to  the  mill,  and  that  the  right  to 
enjoy  it  as  such  was  not  in  the  contemplation  of  the  parties.^' 

(P.  5S5.)  "I  have  thus  adverted  to  the  attendant  circum- 
stances of  this  conveyance,  to  see  whether  there  was  anything 
in  those  circumstances  showing  that  it  was  the  intention  of  the 
parties  to  grant  nothing  but  the  naked  land  itself,  contained 
within  the  description  in  the  deed,  or  whether  it  was  the 
intention  of  the  parties  that  the  ordinary  incidents  which  the 
law,  at  least  prima  facie,  attaches  to  such  a  conveyance, 
should  attend  it.  The  circumstances  clearly  show  that  it  was 
the  positive  and  affirmative  intention  of  both  parties,  that  all 
the  rights  and  privileges  should  pass  by  this  deed  which  the 
law  presumes,  in  the  absence  of  such  proof,  they  intended 
should  be  conveyed.  Here  the  proof  of  intention  and  the 
presumptions  of  law  are  coincident." 

In  Schmohl  v.  Fiddick,  34  111.  App.  190,  which  was  decided 
by  this  court  in  1889,  a  party  executed  a  lease  for  a  building 
containing  an  elevator.  The  lessee  refused  to  accept  the  lease 
unless  it  contained  a  provision  that  the  lessor  should  operate 
the  elevator  at  his  own  expense.  The  lessor  would  not  change 
the  lease  but  said  to  the  lessee :  **  What  is  the  use  of  being  so 
particular?  We  expect  to  run  the  elevator,  anyway."  The 
court  said  : 

"Appellants  invoke  tlie  well-known  rule  of  law,  that  all 
conversations  antecedent  to,  and  at  tlie  time  of  the  execution 
of  the  written  contract  are  merged  in  the  written  contract," 
etc.,  *  *  *  ''but  the  rule  above  relied  on  by  appellants 
to  defeat  this  decree,  has  its  exceptions.  It  is  the  constant 
practice  of  courts  of  equity  to  resort  to  parol  evidence  where 
it  is  charged  that  contracts  have  been  procui*ed  by  fraud, 
duress  or  mistake;  so  courts  of  equity  will  reform  contracts  in 
cases  of  mistake,  or  annul  them  in  cases  of  fraud,  or  construe 
them  where  tliere  is  doubt  or  vagueness  as  to  the  true  mean- 
ing, and  for  that  reason  a  resort  to  parol  evidence  becomes  a 
necessity."     *    *    * 

"  Parol  evidence  is  resorted  to  in  cases  of  doubtful  meaning, 
not  for  the  purpose  of  altering  or  varying  the  contract,  but 
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for  the  purpose  of  ascertaining  what  the  real  contract  was, 
and  to  enforce  it  as  the  parties  intended  it  to  be." 

Held,  that  the  right  to  have  the  elevator  operated  at  the 
lessor's  expense  passed  with  the  lease,  although  not  mentioned 
in  it.     Wilson  v.  Roots,  119  111.  379,  386. 

*'  The  rale  is  familiar  and  of  frequent  application  in  cases 
before  this  court,  that  where  different  instruments  are  executed 
as  the  evidence  of  one  transaction  or  agreement,  they  arc  to 
be  read  and  construed  as  constituting  but  a  single  instrument" 
Buckman  et  a1.  v.  Alwood  et  al.,  71  111.  155,  158. 

"  It  is  alleged  in  the  bill  that  the  relation  of  debtor  and 
creditor  in  respect  to  the  money  forming  the  consideration  of 
the  deed,  was,  by  agreement,  still  subsisting  between  the  par- 
ties, and  that  a  re-conveyance  was  to  be  made  by  the  grantee 
upon  the  payment  of  that  money.  Assuming  this  to  be  so,  it 
would  be  a  fraud  in  Rnckman  to  set  up  that  deed  as  absolute 
after  the  death  of  Alwood,  as  has  been  done.  Metropolitan 
Bank  v.  Godfrey,  23  111.  51.  And  upon  this  ground  parol 
evidence  would  be  admissible  to  show  the  truth  of  the  trans- 
action. If  a  grantee  fraudulently  attempts  to  convert  into  an 
absolute  sale  that  which  was  originally  meant  to  be  a  security 
for  a  loan,  the  original  design  of  the  conveyance,  though  con- 
trary to  the  terms  of  the  writing,  may  be  shown  by  parol. 
1  Hill  on  Mort.  31,  32,  33,  and  authorities  in  notes;  Wright  v. 
Bates,  13  Verm.  R.  349;  Nelson,  Ch.  J.,  in  Patchin  v.  Pierce, 
12  Wend.  61;  v  Morris  v.  Nixon,  1  How.  (U.  S.)  118;  1  Sug. 
on  Vend.  Vol.  1, 174  (Sth  Am.  Ed.),  and  cases  cited  in  notes." 
Wright  V.  Gay,  101  III.  233,  240. 

*'  It  is  very  well  settled  by  decisions  of  this  court  that  oral 
evidence  is  admissible  in  equity  to  show  that  an  absolute  deed 
was  intended  as  a  mortgage." 

In  Torrence  v.  Shedd,  112  111.  466,  481,  Sorin  conveyed 
land  to  Torrence  by  quit-claim  deed  dated  January  12,  1880. 
The  same  parties  entered  into  a  subsequent  agreement  dated 
January  29, 1881,  and  another  dated  February  18,  1881,  relat- 
ing to  the  terms  of  the  transaction.  The  court,  at  page  475, 
said: 

^'  It  is  tine,  as  contended  by  appellees,  the  deed  from  Sorin 
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to  appellant,  and  the  contcmpoi*aneoa8  contract  between  them 
relating  to  the  same  subject-matter,  must  be  treated  as  but 
parts  of  the  same  transactum,  and  consequently  should  receive 
the  same  construction  as  if  their  several  provisions  were 
embodied  in  the  same  instrument" 

Messrs.  John  Tully  and  H.  K.  Whebx.eb,  for  appellees. 

Habkeb,  J.  This  was  a  suit  in  equity  by  appellant  to 
restrain  the  heirs  of  George  W.  Cass  from  removing  two  dams 
situated  in  the  Kankakee  river  at  Momence.  There  isnodispute 
about  the  facts.     The  f  rictional  questions  are  exclusively  legal. 

There  is  an  island  in  the  Kankakee  river  at  Momence,  which 
divides  the  stream  into  two  nearly  equal  parts.  The  river 
there  flows  in  a  westerly  direction.  Over  forty  years  ago 
two  dams  were  erected,  one  from  the  upper  end  of  the  island 
to  the  south  shore,  and  the  other  from  the  lower  end  to  the 
north  shore  of  the  river.  By  means  of  these  dams  a  large 
pool  of  water  four  or  five  feet  deep  was  formed  along  the 
north  side  of  the  island  and  for  a  considerable  distance  above. 
The  dams  were  originally -constructed  to  furnish  water  power 
for  a  mill,  but  have  not  been  used  for  that  pm'pose  for  several 
years.  The  dams  have  been  maintained,  however,  and  the 
pool  of  water  and  beauty  of  the  island  have  attracted  a  great 
many  excursion,  picnic  and  fishing  parties  during  the  summer 
season. 

Appellant's  railroad,  running  from  Chicago  to  Danville, 
crosses  the  river  a  few  hundred  feet  above  the  lower  dam. 
It  had  been  carrying  excursion  parties  to  the  place  for  several 
years,  and  with  a  view  to  increasing  its  traffic  and  furnishing 
superior  accommodations  to  pleasure  seekers,  in  1886  negotia- 
tions  for  the  purchase  of  ten  acres  of  the  island  were  opened 
with  George  W.  Cass,  the  owner  of  the  island,  the  dams  and 
30,000  acres  of  land  lying  along  the  river  above.  Cass  was  a 
resident  of  New  York  and  the  negotiations  were  carried  on 
entirely  by  correspondence  between  him  and  the  general 
manager  of  the  railroad. 

In  the  first  letter,  written  September  15,  1886,  the  general 
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rnana^r  ae ked  whether  the  island  eonld  be  purchased  at  a 
moderate  price,  or  whether  a  lease  could  be  procarcd  at  an 
annaal  rental  to  be  continued  so  long  as  it  would  be  used  for 
excursion  purposes.  Cass  at  once  replied  that  he  would  be 
glad  to  arrange  for  a  sale  or  lease  of  such  |X)rtion  of  the 
island  as  was  adapted  to  the  use  of  excursionists,  and  a  few 
dajs  afterward  wrote,  proposing  to  sell  110  rods  off  of  the  east 
end  of  the  island  for  ^5,000,  or  himself  make  such  improve- 
ments as  might  lie  agreed  upon  and  lease  the  property  for  ten 
years.  In  this  letter,  he  said,  ^^you  are  aware  that  tliis  is  a  part 
of  the  mill  pro[)erty;  the  dams  and  water  power  still  is  exist- 
ing. In  deeding  Island  Park,  if  the  sale  is  made,  I  would 
reserve  the  riparian  and  water  right,  and  also  the  right  to  keep 
in  repair  or  rebuild  the  dam  at  the  head  of  the  island."  To 
this  letter  the  general  manager  replied  September  29, 1886, 
that  he  would  be  willing  for  Cass  to  reserve  the  right  to  enter 
the  premises  for  rebuilding  or  re|>airingthe  dams  or  any  other 
purpose,  not  interfering  with  the  use  of  the  grounds  for 
excursionists.  lie  also  stated  that  'Mn  order  to  give  the 
grounds  any  value  for  excursion  purposes,  it  is  indispensable 
tliat  the  dams  be  kept  u])  as  at  present,  because  if  the  dams 
are  to  be  taken  away  there  would  be  no  water  in  the  time  of 
excursions  to  make  the  grounds  desirable." 

He  also  stited  that  aside  from  the  water  privilege,  the 
property  was  not  worth  more  than  $100  per  acre.  In  answer 
to  that  letter  Cass  wrote  admitting  that  first  class  farm  land  at 
Moujence  could  bepurciiased  for  $100  per  acre,  but  that  land 
like  that,  with  forest  trees,  surrounded  with  water  for  fishing 
and  boating,  added  $1,000  per  acre  to  its  value.  As  to  the 
dams,  he  said  :  "  As  you  say,  the  dam  will  have  to  be  main- 
tiiined,  but  I  have  not  asked  you  to  contribute  to  the  expense 
thereof."     On  tlie  9th  of  October,  1886,  the  manager  wrote: 

^'  While  I  can  not  but  think  the  price  of  the  island  very 
large,  yet,  we  are  desirous  of  testing  the  grounds  for  excur- 
sion purposes  and  prefer  to  purchase  rather  than  to  lease. 
Will  f/)u  pl'-a^e  state  what  is  understood  by  the  ^riparian 
rights '  which  you  resermf  Tlie  definition  says  *  pertaining 
to  a  bank  of  river,'  and  if  this  does  not  interfere  in  any  way 
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with  the  use  of  the  grounds  for  our  purposes^  I  aiu  disposed 
to  accept  your  proposition  of  $5,000,"  etc. 

It  seems  that  at  the  time  there  was  in  force  a  certain  lease 
executed  by  Cass  to  the  Eugene  Ice  Company,  granting  tlie 
exclusive  privilege  of  taking  out  the  ice  from  the  pond  and 
using  the  mill  property  and  island  for  that  purpose,  which 
lease  had  until  the  1st  of  April,  1892,  to  run.  In  this  lease  it 
was  provided  that  the  ice  company  should  keep  the  dams  in 
repair;  should  construct  a  chute  in  the  central  portion  of  the 
lower  dam  eighty  feet  in  length  and  capable  of  being  lowered 
sixty  inches  so  that  the  water  in  the  pond  could  be  easily  let 
out  and  lowered  sixty  inches  below  the  comb  of  the  dam;  that 
the  ice  company  should  have  full  control  of  the  water  from 
the  1st  of  November  in  each  year  until  the  breaking  up  of  the 
ice  in  the  spring  and  that  from  that  time  until  the  first  of  the 
following  November  the  chute  should  be  kept  open. 

In  reply  to  the  manager's  letter  of  October  9th,  Cass  wrote 
inclosing  a  copy  of  the  lease  and  also  a  copy  of  a  reservation, 
to  be  incorporated  in  the  deed,  of  the  right  to  keep  and  main- 
tain the  dams  and  to  go  upon  the  island  for  the  purpose  of 
repairing  them.  The  manager  at  once  replied  under  date  of 
October  16,  1886: 

"  I  see  no  objections  to  the  conditions  or  terms  of  the  lease 
to  the  Eugene  Ice  Company,  except  that  in  order  to  make  the 
island  valuable  for  excursions  it  is  necessary  that  the  water 
should  be  kept  up  in  the  north  branch  of  the  river,  so  that 
boats  may  be  run  during  excursion  seasons.  I  notice  the  dam 
is  so  constructed  that  the  water  can  be  lowered  five  feet,  and 
if  this  is  done,  the  north  channel  will  be*  dry,  or  nearly  so,  and 
no  possibility  of  any  boating.  How  can  this  be  arranged?  Is 
it  your  intention  to  have  the  water  lowered  as  indicated  in  the 
lease  to  the  Eugene  Ice  Company,  during  the  summer  season? 
If  this  can  be  made  satisfactory,  I  shall  be  ready  to  accept  the 
proposition  for  the  sale  on  the  terms  mentioned  in  your  pre- 
vious letter,  and  as  specified  in  my  letter  to  you." 

In  answer  to  this  letter  Cass  wrote  as  follows: 

"  In  reply  to  yours  of  the  16th,  have  to  say  that  the  dams 
were  rebuilt  so  as  to  lower  them  in  the  spring  of  the  year  when 
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the  Btreams  north  are  fall,  so  as  to  draw  the  water  rapidly 
from  my  lands,  which  have  been  subject  to  overflow.  Daring 
last  summer  I  do  not  think  that  the  water  was  over  more  than 
one  foot  below  the  comb  of  the  dams.  Dui'ing  excursion 
season  there  is  no  objection  to  the  water  being  kept  to  the 
comb  of  the  dams;  should  there  be,  as  there  sometimes  is,  very 
high  water  in  June,  it  might  bo  necessary  to  lower  the  dam 
for  a  few  days  to  carry  off  the  surplus  water  but  never  so  as 
to  interfere  with  the  free  use  of  the  *  pool '  or  *  mill  pond  ' 
for  boating  purposes." 

The  manager  replied,  expressing  satisfaction  with  the  rep- 
resentations of  Cass  and  accepted  the  proposition  of  sale  at 
$5,000,  which  sum  was  subsequently  paid.  A  few  days  after- 
ward a  deed  was  executed  and  delivered  through  the  mails, 
containing  the  following  reservation  and  condition: 

"  Reserving  and  excepting,  however,  from  said  grant,  the 
right  to  own,  keep  and  maintain  a  dam,  as  the  same  at  present 
exists,  from  the  head  of  said  island  across  said  river  to  the  left 
bank  thereof,  and  for  that  purpose  said  grantor  shall  have  the 
right  to  enter  upon  said  premises  at  all  times  whenever,  in  his 
judgment,  it  may  be  necessary  to  make  repairs,  rebuilding  or 
replacements. 

"  And  it  is  further  agreed  between  the  parties  hereto,  that 
said  grantor  may  own,  keep  and  maintain  a  dam,  as  the  same 
at  present  exists,  from  said  island  across  said  river  to  the  right 
bank  thereof;  the  intent  and  object  of  this  reservation  and 
covenant  being  to  retain  in  the  grantor,  his  heirs  and  assigns, 
the  free  and  unincumbered  use  and  enjoyment  of  all  the 
water  power  and  otiier  privileges  for  manufacturing  purposes 
and  otherwise,  including  the  privilege  of  owning  and  appro- 
priating to  his  own  use  the  ice  that  may  be  formed  on  said 
river,  above  said  dam. 

"  It  is  also  agreed  that  this  grant  is  taken  subject  to  the 
terras  and  condition  of  a  certain  contract  made  between  the 
said  George  W.  Cass  and  the  Eugene  Ice  Company,  dated  the 
15th  day  of  September,  A.  D.  1884,  a  copy  of  which  is  hereto 
annexed." 

In  the  spring  following,  the  railroad  company  began  the 
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erection  of  buildings,  placed  a  large  number  of  pleasure  boats 
in  the  stream  and  otherwise  beautified  the  island  so  as  to 
attract  pleasure  seekers. 

In  this  way  it  expended  about  $12,000  in  addition  to  the 
$5,000  paid  Cass.  It  also  made  an  outlay  of  between  $30,000 
and  $40,000  in  excursion  cars  to  carry  excursionists  from  Chi- 
cago to  the  island.  The  dams  were  maintained  during  the 
seasons  of  1887,  1888  and  1889,  and  because  of  the  improved 
carrying  facilities  and  the  enhanced  attractions  of  the  place, 
upward  of  forty  thousand  people  were  taken  there  over 
appellant's  road  during  the  months  of  June,  July  and  August 
of  those  years. 

During  the  year  1889,  -George  W.  Cass  died,  and  his  heirs 
came'into  possession  of  his  real  estate  at  Momence,  and  large 
tracts  of  his  lands  above  there,  mostly  in  the  State  of  Indiana. 

In  the  spring  of  1890,  William  R.  Shelby,  husband  of  one 
of  the  heirs,  and  Charles  W.  Cass,  one  of  the  heirs,  had  an 
interview  with  appellant's  general  manager  in  which  they 
stated  that  they  desired  to  excavate  the  rock  in  the  river  along 
the  side  of  and  above  the  island  some  three  feet  in  order  to 
dmin  the  lands  of  the  heirs,  as  authorized  by  an  act  and  appro- 
priation of  tlie  legislature  of  the  State  of  Indiana.  For  that 
purpose  they  claimed  that  it  would  be  necessary  to  entirely 
tear  away  the  dams.  Ths  general  manager  objected  upon  the 
ground  that  to  tear  away  the  dams  would  render  valueless  to 
appellant  its  entire  island  property.  Notwithstanding  his 
objection,  the  heirs,  some  time  during  the  month  of  May  fol- 
lowing, caused  the  removal  of  thechntes  and  the  turning  out  of 
all  the  water  in  the  pool,  thereby  entirely  destroying  the  facili- 
ties for  boating.  Appellant  therenpon  replaced  the  chutes 
and  upon  a  presentation  of  its  bill  secured  a  temporary  injunc- 
tion restraining  the  Cass  heirs  from  tearing  down  the  dams  or 
from  in  any  manner  lowering  the  water  on  the  north  side  of 
the  island,  and  from  interfering  with  appellant  and  its  agents 
from  so  repairing  the  dams  as  to  keep  the  water  on  a  level 
with  the  top  of  the  comb. 

By  agreement  of  parties  the  bill  was  dismissed  as  to  all  the 
heirs  excepting  Mary  C.  Shelby,  who  had,  since  the  death  of 
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her  father,  become  tlie  owner  of  the  nnii  property,  the  dams 
and  the  lands  adjacent  to  the  river  above. 

Her  answer  denies  any  obh'gation  on  the  part  of  Cass  to 
maintain  the  water  in  the  pool  to  the  comb  of  the  dams,  as 
charged  in  the  bill,  claims  that  the  correspondence  and  repre- 
sentations made  by  her  father,*  pending  the  negotiations,  were 
finally  merged  in  the  deed  of  November  12,  1886,  and  that 
appellant  took  the  land  snbject  to  all  the  conditions  in  the 
lease  of  the  Eugene  Ice  Company,  and  denies  that  appellant, 
being  a  corporation  organized  under  tlie  laws  of  the  State  for 
the  purpose  of  constructing,  maintaining  and  operating  a  rail- 
road, had  any  right  or  power  to  purchase  or  operate  picnic 
gi'ounds.  • 

The  cause  was  referred  to  a  master  who  took  and  repbrted 
the  proofs.  Coming  on  for  a  hearing,  it  was  submitted  with- 
out argunjcnt,  and  the  Circuit  Court  rendered  a  decree  dis- 
solving the  injunction  and  dismissing  the  bill.  From  such 
decree  the  appellant  prosecutes  this  appeal.  On  motion  the 
injunction  was  continued  in  force  pending  the  action  of  this 
court. 

On  the  part  of  appellant  it  is  contended  that  there  was  an 
agreement  upon  the  part  of  George  W,  Cass,  as  evidenced  by 
his  letters  to  the  general  manager,  that  the  dams  should  be 
maintained,  which  induced  the  purchase  of  the  island;  that  such 
agreement  is  enforcible  against  those  holding  under  him  as 
heirs;  that  the  continued  use  of  the  mill  pond  as  it  existed  at 
the  time  of  the  grant  to  the  appellant,  was  appurtenant  to  the 
island;  that  the  existence  of  the  mill  pond  was  necessary  to 
the  enjoyment  of  the  island  for  the  uses  in  contemplation 
when  sold,  and  that  the  conveyance  of  the  island,  therefore, 
carried  with  it  the  right  to  have  the  ])ond  maintained  as  it  then 
existed,  the  maintenance  thereof  being  within  the  control  of 
the  grantor,  who  owned  the  dams. 

Upon  the  other  hand  it  is  contended  on  tlie  part  of  appel- 
lees, that  there  was  no  such  undertaking  or  agreement  by 
George  W.  Cass  to  maintain  the  dams  as  can  be  enforced;  that 
any  promise  or  representation  made  to  that  effect,  pending  the 
negotiations,  must  be  considered  as  merged  in  the  deed  with 
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its  reservations  and  conditions;  that  the  correspondence  had 
prior  to  the  execution  of  the  deed  can  not  be  considered  as 
evidence  becanse  it  varies  the  terms  of  the  deed;  that  the 
reservations  in  the  deed  show  conclusively  that  the  free  and 
uninterrupted  control  of  the  water  was  retained  in  the  grantor; 
and  further  that  in  the  purchase  of  the  island  for  use  as  picnic 
grounds,  the  appellant  exceeded  its  authority  as  a  railroad  cor- 
poration and  can  not  have  the  aid  of  a  court  of  equity  to 
enforce  an  alleged  contract  which  is,  for  that  reason,  contrary 
to  public  policy. 

All  examination  of  the  correspondence  carried  on  between 
the  general  manager  and  General  Cass  leaves  no  doubt  as  to 
the  purpose  for  which  the  island  was  purchased,  and  that  Cass 
fully  understood  the  purpose.  Demanding  a  sum  nearly  ten 
times  the  value  of  other  real  estate  in  the  immediate  vicinity 
because  of  the  water  pool  making  it  attractive  to  excursionists, 
he  represented  to  the  appellant  that  the  dams  should  be  main- 
tained at  his  expense  as  an  inducement  to  the  purchase.  His 
letters  clearly  show  an  undertaking  upon  his  part  to  maintain 
the  dams  and  allow  the  water  to  remain  in  the  pool  during  the 
excursion  season,  unless,  in  the  event  of  a  rise  in  the  river  in 
June,  he  sliould  want  to  open  the  chute  for  a  few  days  to 
allow  the  accumulation  of  water  on  his  lands  above  to  run  off, 
but  never  to  such  an  extent  as  would  interfere  with  the  free 
use  of  the  water  for  boating  purposes.  This  was  recognized 
and  acquiesced  in  by  him  until  his  death.  To  allow  the  dams 
to  be  torn  away  and  the  rock  excavated  from  along  the  side  of 
the  island  would  render  appellant's  property  valueless  for  the 
purposes  for  which  it  was  purchased,  and  under  the  circum- 
stances would  work  a  great  injustice  to  appellant.  It  should 
not  be  allowed  unless  it  be  held  that  the  representations  and 
undertaking  of  General  Cass,  as  shown  by  his  letters,  are  vari- 
ant from  the  terms  of  the  deed,  and  for  that  reason  must  be 
considered  as  merged  in  it. 

It  is  not  an  unvarying  rule  that  all  conversations  and  reprcj- 
eentations  antecedent  to,  and  at  the  time  of,  the  execution  of 
the  written  contract,  are  merged  in  it.  It  has  its  exceptions, 
and  courts  of  equity  frequently  indulge  them  to  prevent  injus- 
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tice.  Xotable  exceptions  are  those  where  the  injustice  would 
be  acatmplibhed  through  fraud,  duress  or  mistake.  In  such 
case  the  court  will  look  beyond  the  terms  of  a  single  transac- 
tion, and  any  evidence,  whether  bv  correspondence  or  other- 
wise, tending  to  show  the  real  nature  of  the  contract,  is 
admissible;  and  the  court  will  give  effect  to  the  actual  contract 
as  disclosed  by  the  written  instrument,  and  such  additional 
evidence.  Schmohl  v.  Fiddick,  34  III.  App.  190;  Metropoli- 
tan Bank  v.  Godfrey  ct  al.,  23  III.  531;  Kuckman  y.  Alwood, 
71  111.  156. 

Courts  of  equity  will,  in  the  enforcement  of  a  contract, 
endeavor  to  execute  the  true  intention  of  the  parties,  and  to 
arrive  at  the  intention  of  the  parties,  will,  when  necessary, 
consider  extrinsic  evidence.  When  thus  the  true  intent  is 
disclosed,  the  contract  will  be  enforced,  unless  to  do  so  would 
work  a  plain  violation  of  the  language  employed  in  the  written 
instrument  Such  evidence  is  not  resorted  to  for  tlie  purpose 
of  altering  or  contradicting  the  written  contract,  thereby  mak- 
ing a  new  contract  repugnant  to  the  writing,  but  for  the  pur- 
pose of  ascertaining  the  points  upon  which  the  minds  of  the 
contracting  parties  agreed. 

If  the  intent,  as  disclosed  by  the  extrinsic  evidence,  is  so 
inconsistent  with  the  plain  language  of  the  writing  that  to 
give  it  effect  would  make  a  contract  entirely  repugnant  to  the 
plain  meaning  of  the  words  in  the  writing,  then,  of  course,  tlie 
intent,  as  disclosed  bj*  the  extrinsic  evidence,  must  yield  to 
the  intent  expressed  by  the  words  in  the  writing. 

The  language  of  Justice  Lawrence  in  the  case  of  Robinson  v. 
Stow  et  al.,  39  111.  668,  is:  "  While  it  is  not  the  province  of 
courts  to  interpolate  new  terms  into  contracts  against  the  evi- 
dent intention  of  the  parties,  with  the  view  of  making  such 
contracts  more  reasonable,  yet,  on  the  other  hand,  even  a 
strained  construction  of  the  language  will  be  adopted  for  the 
purpose  of  preventing  obvious  injustice.  The  intention  of 
the  parties,  it  is  true,  must  govern;  but  the  experience  of 
human  affairs  teaches  courts  that  this  intention  is  not  to  bo 
sought  merely  in  the  apparent  meaning  of  the  language  used, 
but  this  language  may  be  enlarged  or  limited  by  reference  to 
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the  circnmstancos  surrounding  the   parties,  and  the   objects 
thej  evidently  had  in  view."  ' 

Were  it  not  for  the  reservation  in  the  deed  and  the  recital 
that  it  was  subject  to  the  terms  contained  in  the  lease  to  the 
Eugene  Ice  Company,  there  oould  be  little  doubt  of  appel- 
lant's right  to  the  water  privileges  in  the  pool  and  to  having 
the  dams  maintained.  The  enforcement  of  the  agreement  in 
that  regard  would  do  no  violence  to  any  provision  in  the 
deed. 

A  reasonable  construction  to  be  placed  upon  the  reservation 
is,  that  it  simply  reserved  the  right  to  keep  and  maintain  the 
dams  as  they  existed  at  the  time,  the  right  to  go  upon  them 
for  the  purpose  of  repairing  and  rebuilding  them,  the  right 
to  the  free  and  unincumbered  use  of  tlie  water  power  for 
manufacturing  purposes,  and  the  right  to  harvest  the  ice 
forming  in  the  river  above  tlie  lower  dam. 

Instead  of  there  l)eing  anything  in  this  reservation  at  vari- 
ance with  the  contention  of  appellant  that  the  maintenance  of 
the  dams  had  been  agreed  to  by  General  Cass,  it  is,  really,  in 
harmony  with  such  contention. 

While  it  is  recited  in  tlie  deed  that  the  grant  was  subject 
to  the  terms  and  conditions  contained  in  tlie  lease  to  the  Ice 
Company,  and  it  was  provided  by  the  terms  of  the  lease  that 
although  the  Ice  Company  should  have  full  control  of  the 
water  from  the  1st  of  November  of  each  year  until  the  break- 
ing up  of  the  ice  in  the  spring,  but  that  from  that  time  until 
the  1st  of  November  following,  the  chute  should  be  kept  open, 
it  should  be  borne  in  mind  that  when  a  copy  of  the  lease 
was  sent  to  the  general  manager  that  he  wrote  General  Cass 
objecting, , that  if  the  chute  was  to  be  kept  open  as  indicated 
by  the  lease,  from  spring  until  November,  there  would  be  no 
possibility  of  boating;  that  Cass  replied  that  during  the  excur- 
sion season  the  water  could  be  kept  to  the  combs  of  the  dam, 
except  in  case  of  very  high  water,  in  June,  when  it  might 
be  necessary  to  lower  the  dam  for  a  few  days  to  carry  off  the 
surplus  water,  but  never  so  as  to  interfere  with  the  free  vse  of 
the  pool  for  boating  purposes. 

Having  made  this  representation,  equity  would  seem  to 
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dictate  that  Cass  and  his  heirs  were  estopped  froiu  having 
that  condition  in  the  lease  enfo/ccd.  It  is  apparent  from  the 
evidence  that  appellant  paid  (5,000  and  accepted  the  deed, 
solely  npon  the  faith  that  such  condition  would  not  be  enforced. 
Specially  interrogated  about  it  as  Cass  was,  he  and  his  heirs 
were  bound  by  the  declaration  then  made  and  which  induced 
t)ie  purchase.  The  law  requires  of  every  man  good  faith 
when  he  makes  declarations  upon  which  he*knows  others  nuiy 
act  to  their  prejudice.  Knoebel  v.  Kircher,  33  111.  308;  Par- 
melee  V.  Lawrence,  44  111.  405;  Hefner  v.  Vandolah,  57  III. 
520;  Kinnear  v.  Mackey,  85  III.  96;  Ilill  v.  Blackwclder,  113 
III.  283;  Schmoh]  v.  Fiddick,  34  III.  App.  190. 

We  think  it  a  reasonable  construction  and  limitation  of  that 
clause  in  the  deed  which  recites  ^'  Tiiat  this  grant  is  taken, 
subject  to  the  terms  and  conditions  of  a  certain  contract  made 
between  the  said  George  W.  Cass  and  the  Eugene  Ice  Com- 
pany dated  the  15th  day  of  September,  1884,  to  hold  that 
its  intent  and  purpose  was  to  protect  the  rights  of  the  Ice 
Company  under  its  contract  and  the  rights  of  Cass  under  it^ 
except  as  to  the  one  providing  that  the  chute  should  be  kept 
open  from  the  date  of  the  breaking  up  of  the  ice  in  each  year 
until  the  first  day  of  November  following."  Any  other  con- 
struction supposes  Cass  to  have  intended  to  reserve  the  right  to 
act  in  bad  faitli.  That  he  intended  no  such  thing  is  evidenced 
by  his  conduct  in  allowing  the  chute  to  remain  closed  during  the 
excursion  seasons  from  the  date  of  the  deed  to  the  time  of  his 
death.  Such  conduct  plainly  evinces  the  construction  which 
he  placed  upon  it,  and  we  do  no  violence  to  the  terms  of  the 
contract  in  adopting  it  as  our  interpretation.  Vermont  Street 
M.  E.  Church  v.  Brose,  104  III.  206;  Hall  v.  First  National 
Bank  of  Emporia,  133  III.  234. 

Under  all  the  facts  and  circumstances,  as  disclosed  by  the  evi- 
dence, we  think  the  continued  use  of  the  pool  which  bordered 
the  island, as  it  existed  at  the  time  of  the  grant,  was  appurtenant 
to  the  island.  Its  existence  was  necessary  to  the  enjoyment 
of  the  property  for  the  uses  for  which  it  was  sold  by  the 
grantor  and  accepted  by  the  grantee.  The  conveyance  of  the 
islai-J  carried  with  it  the  right  to  have  the  pool  maintained 
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as  it  then  existed,  the  maintenance  of  the  dams  being  within 
the  control  of  the  grantor.  The  dams  had  been  maintained 
for  many  years.  Opened,  it  is  true,  during  spring  freshets, 
but  closed  again  when  the  surplus  water  above  had  passed 
out;  tliey  were  kept  closed  during  the  summer  season.  The 
pool  of  water  thereby  maintained  afforded  the  attractive  feature 
of  the  island.  Without  the  pool  the  island  would  be  useless  for 
the  purposes  for  which  it  was  purchased.  It  must  be  pre- 
sumed, then,  that  the  grantors  intended  to  convey,  and  the 
grantee  expected  to  receive,  not  only  the  thing  specifically 
described  in  the  grant,  but  the  thing  necH3S6ary  to  the  enjoy- 
ment thereof,  and  by  reason  of  which  a  large  price  was  asked 
and  received.  2  Blackstone,  36;  Thomas  v.  Wiggers,  41  III. 
470;  Morrison  v.  King,  62  111.  30;  Piper  v.  Connelly,  108  111. 
646;  C.  R  I.  &  P.  E.  R.  Co.  v.  Smithy  U  Hh  363. 

We  see  no  force  in  the  contention  of  appellees  that  the  rail- 
road company  exceeded  its  corporate  powers  when  it  purchased 
the  island  for  the  picnic  grounds,  and  that  the  enforcement  of 
the  alleged  contract  would  be  against  public  policy.  The  pur- 
chase of  the  island  was  made  with  the  sole  view  of  increasing 
the  passenger  traffic  of  appellant's  road,  and  seems  to  have 
well  accomplished  that  purpose.  But  be  that  as  it  may,  how- 
ever, appellees  are  in  no  position  to  question  the  right  of  the 
company  to  purchase  and  maintain  the  grounds  for  picnic 
purposes. 

While  the  appellant  is  not  entitled  to  an  injunction  as  broad 
as  the  one  sought  and  temporarily  ordered,  he  is  entitled  to  a 
decree  restraining  the  destruction  of  the  dams,  and  restrain- 
ing the  lowering  of  the  chutes  during  excursion  seasons,  except 
in  cases  of  high  water,  when  they  may  be  lowered  sufficiently 
long  to  allow  the  surplus  water  above  to  run  off,  but  never  so 
as  to  interfere  with  the  pool  for  boating  purposes. 

The  decree  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

Meversed  and  remanded  with  directions. 
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Frank  S.  Bbebsleu 

V. 

John  Martin. 

Appeal  and  Error — Execution — Sale  of  Land  under. 

1.  An  appeal  from  an  order  of  conrt  entered  at  a  given  term,  does  not 
bring  up  an  order  made  at  a  previous  term,  no  appeal  having  been  taken 
therefrom. 

2.  The  sale  of  lands  under  an  execution  en  masse  is  proper,  if  upon  their 
being  offered  in  separate  tracts  or  lots  they  fail  to  sell,  or  if  they  will  not 
bring  as  much  in  that  way  as  if  offered  en  masse^  and  enough  has  cot  been 
realized  or  would  be  realized,  if  bid  off  in  separate  lots  or  tracU,  to  satisfy  the 
judgment,  and  there  are  no  special  equities  against  the  sale  being  allowed 
to  stand. 

3.  Upon  a  motion  to  set  aside  and  vacate  the  levy  and  sale  of  cer- 
tain lands  therein  described,  made  under  an  execution  issued  upon  a  judg- 
ment in  favor  of  a  person  named  against  another,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  with  an  order  overruling  the  same. 

[Opinion  filed  January  18,  1892.] 

Appeal  from  the  Circuit  Court  of  Whiteside  Countj;  the 
Hon.  John  D.  Crabthee,  Judge,  presiding. 

On  March  21,  1881,  Peter  Bresaler  executed  three  mort- 
gages on  his  lands  in  sections  7,  8, 17  and  18,  town  21  N., 
range  7,  to  the  ^tna  Life  Insurance  Co.,  to  secure  the  pay- 
ment of  sums  aggregating  $20,700.  On  May  20,  1881,  he 
mortgaged  the  same  lands  to  Adam  Smith,  to  secure  the  pay- 
ment of  his  four  notes,  the  first  two  for  $1,500,  which  were 
assigned  to  Henry  Smith.  John  Martin  began  suit  at  March 
term,  1883,  and  on  March  15,  1883,  recovered  a  judgment 
against  Peter  Bressler  for  the  sum  of  $3,395,  $1,500  of  which 
was  made  on  execution  out  of  a  lot  in  town,  and  the  balance 
satisfied  by  sale,  July  14,  1883,  out  of  lot  2  in  S.  W.  J  of  Soc. 
7,  lot  2  in  N.  W.  i  of  18,  and  lot  2,  S.  W.  J  of  Sec.  18,  in 
township  aforesaid. 

On  March  8,  1883,  Dinsmoor,  clearly  cognizant  of  what  was 
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pending,  bought  of  Peter  Breesler,  the  lands  last  above 
described,  but  did  not  succeed  in  getting  his  deed  and  release 
of  ^tna  mortgage  on  record  till  after  the  rendition  of  the 
judgment. 

Henry  Smith,  November  20,  1883,  filed  his  bill  against 
Peter  Bressler,  Martin,  Dinsmoor  et  al.,  to  foreclose  mortgage 
given  to  Adam  Smith.  Dinsmoor  filed  two  cross-bills,  one 
against  Adam  Smith,  the  other  against  John  Martin.  Dins- 
moor set  up  that  he  had  purchased  for  $7,700,  the  lands  last 
above  mentioned,  of  Bressler,  and  that  he  had  applied  the  pur- 
chase money,  with  what  Bressler  furnished,  upon  the  $8,200 
^tna  mortgage,  and  thereby  secured  the  release  of  it,  and 
asked  to  be  subrogated  to  the  rights  of  the  JStna  Insurance 
Company  under  the  released  mortgage,  and  to  have  a  first 
lien  on  the  220  acres,  and  to  vacate  and  annul  the  Martin  sale 
and  certificate  of  purchase.  The  Supreme  Court,  on  appeal, 
ruled  tliat  the  Martin  sale  should  be  vacated  and  his. certificate 
canceled,  and  that  Dinsmoor  should  have  a  first  lien  on  the 
lands  discharged  of  the  Martin  lien.  Smith  v.  Dinsmoor,  119 
111.  656. 

On  December  20,  1887,  there  was  entered,  in  conformity 
with  the  case  cited  in  the  Circuit  Court,  a  decree  for  Dins- 
moor and  Smith  for  the  amounts  respectively  due  them,  and 
also  the  order  vacating  the  sale  and  canceling  the  certificate. 

At  the  September  term,  1887,  Adam  Smith  having  become 
the  owner  of  the  balance  due  on  the  Smith  mortgage,  filed  his 
bill  to  foreclose  the  same,  and  made  Martin,  Peter,  Frank  and 
Kate  Bressler  parties  defendant.  Martin  filed  a  cross-bill  in 
this  case,  making  his  co-respondents  and  Adam  Smith  parties 
defendant  Martin  sought  to  set  aside  so  much  of  the  satis- 
faction of  his  judgment  as  was  produced  by  the  sale  of  the 
Dinsmoor  land,  and  to  revise  said  judgment,  and  to  subject  all 
the  mortgaged  lands  (except  the  Dinsmoor  220)  to  the  satis- 
faction of  an  execution  to  be  issued  on  the  revised  judgment. 
The  bill  charged  that  Peter  Bressler,  in  fraud  of  his  creditors' 
rights,  had  fraudulently  conveyed,  on  July  1,  1884,  all  of  said 
mortgaged  premises,  save  the  Dinsmoor  land,  to  Frank  Bress- 
ler, and  that  the  latter  corruptly  held  the  title  to  the  same  for 
the  use  of  his  father,  Peter  Bressler. 
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On  the  hearing,  Febrnary  25,  1889,  the  Circuit  Court  found 
that  there  was  due  Adam  Smith  the  sum  of  $4,348.23,  and 
ordered  all  the  lands  originally  mortgaged  to  be  sold  to  satisfy 
such  sum  of  money.  The  court  found  that  there  was  due 
Martin  the  sum  of  $1,895  on  his  Judgment,  vacated  the  satis- 
faction produced  by  the  sale  of  the  Dinsmoor  ]and,  ordered 
execution  to  issue  on  such  judgment  for  $1,395  and  interest, 
and  ordered  that  the  judgment  be  a  lien  on  all  the  mortgaged 
lands  conveyed  by  Peter  Bressler  to  Frank  Bressler  by  deed 
dated  July  1,  1884,  and  found  that  Frank  Bressler  held  these 
lands  in  fraud  of  the  rights  of  Martin,  as  creditor  of  Peter 
Bressler. 

It  appeared  in  the  evidence,  on  hearing  of  the  original  bill, 
that  a  special  master  in  chancery  had  sold,  February  2, 1888, 
the  220  acre  tract  to  Dinsmoor  for  $7,478.54,  the  full  value 
of  the  premises,  and  that  he  had  sold  to  satisfy  the  amount  duo 
Smith  under  decree  of  December  20, 1887,  the  following  lands : 
E.  J  erf  S.  W.  of  Sec.  7,  for  $800;  E.  J  of  K  W.  of  Sec.  18, 
for  $476;  tliat  part  of  E.  J  of  S.  W.  of  18  north  of  Elkhorn 
Creek,  for  $50;  W.  i  of  S.  E.  of  Sec.  7,  except  15  acres,  for 
$450;  part  of  N.  E.  of  18,  north  of  Elkhorn  Creek,  $476; 
and  that  Frank  Bressler,  January  28,  1889,  redeemed  from 
the  sale  made  under  the  Smith  mortgage.  No  redemption  was 
made  from  the  Dinsmoor  sale. 

Frank  Bressler  appealed,  and  in  the  Appellate  Court 
assigned  for  error  on  the  original  bill,  that  the  Dinsmoor 
lands  and  the  lands  last  above  described,  together  with  the 
remainder  of  lands  covered  by  the  Smith  mortgage,  weixj 
ordered  to  be  sold.  This  error  in  no  wise  affected  the  rights 
of  Martin  under  his  cross-bill;  but  it  was  deemed  a  ground  for 
partial  reversal  of  the  decree  rendered  on  the  original  bilL 
But  as  Dinsmoor  was  not  a  party,  and  his  rights  could  not 
thereby  be  affected,  the  alleged  error  was  neutralized  by  Smith 
tiling  a  motion  in  the  Appellate  Court  to  release  from  his 
mortgage  li6n  the  Dinsmoor  lands  and  the  lands  sold  under 
the  former  decree  of  Smith.  This  motion  was  allowed  in  tlie 
Appellate  Court  and  the  decree  on  the  original  bill  was 
reversed,  so  far  as  it  applied  to  the  lands  described  in  said 
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motion.  Adam  Smith  and  Frank  Brcssler  were  required  each 
to  pay  one-half  of  the  costs,  and  in  all  other  respects  the 
decree  below  was  affirmed.  Bressler  v.  Martin,  34  111.  App. 
122;  Bressler  v.  Martin,  113  111.  278. 

At  the  May  term,  1891,  of  the  Circuit  Conrt,  the  following 
motion  .was  made,  to  wit:  And  now  comes  Frank  8.  Bresster 
by  counsel  and  moves  the  court  that  the  levy  made  by  the 
sheriff  of  said  county  on  the  following  described  lands,  to 
wit :  the  east  half  of  the  southwest  quarter  of  section  seven 
(7);  also  east  half  of  the  northwest  quarter  of  section  eight- 
een (18);  also  all  that  part  of  the  east  half  of  the  southwest 
quarter  of  section  eighteen  (18)  lying  north  of  Elkhorn 
Creek;  also  northeast  quarter  of  section  eighteen  (18),  north 
and  west  of  Elkhorn  Creek;  also  northwest  quarter  of  south- 
east quarter  of  section  seven  (7)  and  twenty-five  acres  from  off 
the  east  side  of  southwest  of  the  southeast  quarter  of  section 
seven  (7),  said  two  tracts  last  described  constituting  lot  one 
(l)as  platted;  all  of  said  described  lands  being  situated  in 
township  twenty-one  (21)  north,  range  seven  (7)  east  of  the 
fourth  P.  M.,  in  Whiteside  county,  Illinois,  be  vacated,  an- 
nulled and  set  aside,  and  the  sale  thereunder  be  also  vacated, 
annulled  and  set  aside  for  the  following  reasons  : 

1.  For  the  reason  that  the  judgment  under  which  said  ex- 
ecution was  issued  has  been  satisfied,  and  was  not  a  valid  and 
subsisting  judgment  at  the  date  of  said  levy. 

2.  For  the  reason  that  the  judgment  under  which  said 
execution  was  issued,  and  upon  wliich  said  execution  said  levy 
was  indorsed,  was  not  and  is  not  a  lien  upon  said  above 
described  lands  and  premises. 

3-  For  the  reason  that  said  John  Martin,  at  the  date  of 
said  levy,  liad  no  legal  right  to  levy  said  execution  upon  said 
lands  or  sell  said  lands  under  said  execution. 

4.  For  the  reason  that  the  above  described  lands  were  on 
the  2d  day  of  February,  A.  D.  1888,  sold  under  a  prior  mort- 
gage, executed  by  Peter  Bressler  to  Adam  Smith,  and  neither 
said  Peter  Bressler  nor  any  one  for  him,  nor  said  John  Martin, 
ever  redeemed  from  said  mortgage  sale. 

5.  For  the  reason  that  after  said  judgment  had  been  satis- 
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fied  of  record,  Frank  S.  Bressler,  on  July  1,  1884,  purchased 
said  lands  and  premises  from  Peter  Bressler  in  good  faith  for 
a  valnable  consideration,  and  on  said  date  took  the  actual, 
open  and  visible  possession  of  said  lands  and  premises,  and  has 
continued  in  such  possession  to  the  present  time,  and  is  now 
in  possession  thereof  and  the  legal  and  eqiutable  owner  of  the 
same.  And  the  satisfaction  of  said  judgment  has  not  been 
vacated  as  to  said  lands  and  premises,  nor  said  judgment  been 
reinstated  or  made  a  lien  upon  said  premises,  and  said  levy 
and  sale  is  therefore  illegal  and  void,  and  should  be  vacated 
and  set  aside. 

6.  For  the  further  reason  that  the  statute  requires,  when 
real  property  is  taken  in  execution,  which  is  susceptible  of 
division,  it  shall  be  sold  in  separate  tracts,  and  as  this  land 
was  susceptible  of  division,  it  should  have  been  sold  in  sep- 
arate tracts  and  not  en  masse  as  was  done  in  this  case. 

Signed,  Frank  S.  Bressler. 
C.  L.  Sheldon  and  Jarvis  Dinsmoor,  Att'ys. 

Motion  heard,  and  order  of  court  overruling  motion.  Ex- 
ception and  appeal  to  this  court 

Mr.  C.  L.  Sheldon,  for  appellant 

Mr.  J.  E.  McPhekran,  for  appellee. 

Per  Curiam.  Two  grounds  of  error  are  assigned  in  this 
court.  The  first  is,  that  the  court  below  erred  in  entering  the 
decree  at  February  term,  1891,  being  done  after  the  decisions 
in  this  and  the  Supreme  Court  on  a  former  appeal,  and  that 
the  court  below  also  erred  in  overruling  appellant's  motion  to 
set  aside  the  sale  by  the  sheriff,  of  the  lands  deeded  to  appel- 
lant by  his  father  under  execution  on  the  Martin  judgment 
against  Peter  Bressler,  the  appellant's  grantor,  made  after  its 
revival  by  order  of  the  Circuit  Court  which  was  affirmed  by 
this  and  the  Supreme  Court  The  appellee  can  not  avail  him- 
self of  the  first  error  assigned,  even  if  an  error,  for  the  reason 
that  no  appeal  was  taken  from  the  said  order  of  the  court 
The  appeal  in  this  case  was  taken  from  the  order  of  the  court 
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made  at  the  May  term,  1S91,  overruling  the  motion  to  set  aside 
the  sale  under  the  above  noted  execution.  This  appeal  does 
not  bring  up  the  order  made  at  a  former  term  of  the  court. 
We  therefore  dismiss  tliat  question  "without  decision,  as  not 
being  before  us. 

On  the  other  assignment  of  en'or  several  reasons  are  urged 
for  reversal,  none  of  them,  however,  we  think  valid.  It  is 
insisted  that  the  decree  of  the  Circuit  Court  setting  aside  the 
sale  and  satisfaction  of  the  Martin  judgment  was  rendered 
inoperative,  for  the  alleged  reason  that  this  court  when  the 
case  was  i^ere  before,  reversed  it  so  far  as  the  land  in  question 
was  concerned,  and  that  the  present  levy  and  sale  is  therefore 
void.  This  is  an  entire  misapprehension  as  to  what  was  de- 
cided by  this  court.  Smith  had  made  a  motion  to  release  the 
Dinsmoor  land  which  was  granted  by  the  court,  and  that  was 
all  that  was  intended;  but  even  if  the  orders  of  this  court  as 
recorded  were  broad  enough  to  cover  the  lands  in  question,  it 
would  not  aflFect  the  judgment  lien  of  appellee,  which  attached 
under  the  statute  as  soon  as  the  satisfaction  was  set  aside,  and 
the  judgment  thereby  revived. 

The  order  of  the  court  below  in  that  case  was  that  "  the  sat- 
isfaction on  the  Martin  judgment  be  vacated,  and  that  Mar- 
tin have  execution  on  said  judgment,  and  that  the  judgment 
be  a  lien  upon  the  lands  and  premises  first  above  described." 
If  this  last  clause  was  stricken  out,  the  order  setting  aside  the 
satisfaction,  and  ordering  an  execution  to  issue  would  remain, 
and  would  have  as  much  force  and  effect  as  if  the  ordgr  con- 
tained the  declaration  of  a  lien.  Such  a  declaration  was  not 
required  and  was  superfluous.  The  statute  creates  a  judgment 
lien  and  no  order  of  tlie  court  is  required.  After  the  case  was 
appealed  from  this  to  the  Supreme  Court,  that  court  consid- 
ered the  evidence  touching  the  lien  of  the  judgment  of  a]>- 
pellee  as  against  the  appellant,  and  held  that  its  revival  made 
it  a  lien  as  against  appellant,  and  that  he  must  be  held  to 
notice  of  the  existence  of  the  judgment,  using  this  language  : 
"  He  (appellant)  purchased  pending  the  litigation  between 
Dinsmoor  and  Martin  and  is  chargeable  with  notice  that  if 
Dinsmoor  prevailed   therein,   Martin  would   be   entitled   to 
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have  his  lien    revived.      He  occnpies  no  better    position  in 
tin's  controversy  than  docs  his  father,  Peter  Bressler." 

This,  then,  settles  the  fights  of  the  parties  herein  as  to  the 
lien  of  appellee's  judgment  as  against  appellant  and  no  more 
need  be  said  on  that  subject.  The  cross-bill  of  Martin  was 
germane  and  gave  the  court  jurisdiction  of  all  mattere  that 
were  passed  on  in  that  snit,  and  the  decree  thereunder  is 
binding  on  the  parties  to  the  suit,  or  the  cross-bill,  and  a 
l)oint  like  that  can  not  be  raised  here  for  the  lirst  time.  It  is 
objected  that  the  land  in  question  was  sold  e7h  masse  and  that 
under  the  statute  this  was  illegal.  We  do  not  undc^stiind  the 
law  forbids  the  lands  to  be  sold  en  masscj  if,  upon  its  being 
offered  in  separate  tracts  or  lots,  it  fails  to  sell;  or  if  it 
will  not  bring  as  much  in  that  way  as  if  offered  en  masse,  and 
enough  has  not  been  realized  or  would  be  realized,  if  bid  off 
in  separate  lots  or  tracts,  to  satisfy  the  judgment,  and  there 
are  no  special  equities  against  the  sale  being  allowed  to  stand. 
The  statute  provides  that  "  When  real  or  personal  property  is 
taken  in  execution,  if  the  same  is  susceptible  of  division,  it 
shall  be  sold  in  separate  tracts,  lots  or  articles,  and  only  so 
much  shall  be  sold  as  necessary  to  satisfy  the  execution  and 
costs."  The  object  in  requiring  lands  to  be  sold  in  this  way 
was  to  save  to  the  judgment  debtor  a  portion  of  his  land  if 
"  tracts  or  lots  "  of  it  would  satisfy  the  judgment,  and  if  his 
land  would  bring  as  much  sold  in  this  way,  to  enable  him  to 
redeem  certain  tracts  of  it  without  being  compelled  to  redeem 
the  whole.  But  to  absolutely  require  his  land  to  be  sold  in 
separate  tmcts  or  lots,  when  if  sold  en  m/xsse  it  would  bring 
more,  and  satisfy  more  of  the  judgment  against  him  which 
would  be  nnsatistied  without  the  higher  bid,  would  be  to 
require  the  plaintiff  in  the  execution  in  many  cases  to  desist 
in  making  his  debt  when  the  defendant  had  sufficient  property 
to  satisfy  it,  if  sold  en  masse. 

We  do  not  think  the  statute  was  intended  to  thus  operate. 
The  lands  in  tliis  case  were  put  up  first  in  forty  acre  tracts, 
and  then  in  eighty  acre  parcels  and  the  bids  reserved,  and  then 
put  up  en  masse,  and  tlien  a  higher  bid  was  received  for  it 
than  the  aggregate  of  tlie  separate  bids,  and  enough  to  satisfy 
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appellee's  judgmeDt  and  costs,  while  without  so  selling,  it 
would  not  have  been  sufficiept  This  was  proper.  Yan 
Valkenburg  v.  Trustees,  66  111.  103;  Phelps  v.  Conover,  25 
111.  309.  The  statute  has  been  changed  in  its  wording  some- 
what but  we  think  not  in  substance. 

The  Supreme  Court  recognizes  no  different  rule  under  the 
wording  of  the  new  statute  than  under  the  old.  Smith  v. 
Huntoon,  134  111.  24.  No  inadequacy  of  price  is  shown  in 
this  case,  nor  any  equities  existing  in  favor  of  appellant  that 
would  compel  the  setting  aside  of  the  sale.  Seeing  no  error 
in  the  record  the  order  of  the  court  below  in  overruling 
appellant's  motion  to  set  aside  the  sale  is  affirmed. 

Order  affirmed. 


The  Chicago,  Burlingto:^  &  Quincy  Railroad  Com- 
pany 

V. 

Samuel  P.  Dickson. 

Tta  ilroads — Neg  ligence — Col lisions— Persona  I  Injuries — Pleadhigs, 

1.  Insufficient  pleadings  for  want  of  any  allegations  or  averments  for 
which  anpecial  demurrer  could  be  sustained,  is  cured  after  verdict. 

2.  In  an  action  brought  to  recover  from  a  railroad  company  for  personal 
injuries  alleged  to  have  occurrfKi  through  its  negligence,  a  collision  of  two 
trains  having  taken  place,  this  court  declines,  in  view  of  the  evidence,  to 
interfere  with  the  judgment  for  the  plaintiff. 

[Opinion  filed  December  15,  1891.] 

Appeal  from  tlie  Circuit  Court  of  La  Salle  County;  the  Hon. 
DoBUANOE  DiBELL,  Judgc,  presiding. 

Messrs.  Samuel  Kicholson  and  O.  F.  Price,  for  appellant 

Messrs.  Bibd  Bickford,  and  O'Connoe,  Duncan  &  Eckels, 
for  appellee. 
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Per  Curiam,  This  was  a  suit  by  the  appellee  against 
appellant  to  recover  damages  for  personal  injuries  received  by 
him  while  in  the  train  of  appellant,  caused  by  the  collision  of 
the  ti'ain  on  which  he  was  a  passenger,  and  recovery  S2,566.66. 

The  declaration  charges  the  negligent  acts  by  which  the 
injury  was  caused,  to  be  that  "  The  defendant  carelessly  and 
negligently  caused  one  of  its  said  trains  to  run  into  the  train 
on  which  plaintiflE  was  being  carried."  The  accident  occurred 
at  Downer's  Grove,  by  the  train  (a  freight  train)  on  which  ap- 
pellee was  being  carried  in  a  box  car  in  attendance  on  two  stall- 
ions, being  derailed  and  run  into  by  a  passenger  train.  The 
declaration  is  objected  to  for  the  alleged  reason  that  it  does  not 
more  certainly  and  specifically  state  the  manner  of  the  neg- 
ligent act 

If  this  be  a  defect,  we  think  it  is  too  late  to  raise  it  after 
verdict.  If  the  declaration  was  faulty  in  this  re8i>ect,  it  should 
have  been  taken  advantage  of  by  demurrer;  but  after  verdict 
it  will  be  sufiicient,  as  all  intendments  are  to  be  taken  in  favor 
of  a  verdict. 

Insufficient  pleadings  for  want  of  any  allegations  or  aver- 
ments for  which  a  special  demurrer  could  be  sustained,  is 
cured  after  verdict  Statute,  Jeofails,  Sec.  6,  Chap.  7,  R  S.; 
C,  B.  &  Q.  R  R  Co.  V.  Harwood,  90  111.  425. 

It  is  not  specifically  stated  whether  the  negligence  consisted 
in  the  manner  of  the  derailment  of  the  train,  or  the  running 
of  the  passenger  train,  or  one  or  both.  Under  the  declara- 
tion any  of  this  proof  could  be  made,  and  it  would  not  be  a 
variance  because  of  the  general  averments  of  the  declaration; 
nor  would  it  be  a  different  cause  of  action.  For  the  same 
reason  the  failure  of  the  declaration  to  state  the  venue  of  the 
accident  would  bo  cured  after  verdict.  The  instructions  seem 
to  be  correct 

If  appellee,  as  he  swears,  was  permitted  to  ride  in  the  box 
car  with  the  horses,  this  would  be  a  waiver  of  his  contract,  if 
any  such  were  made;  and  the  instructions  on  that  point  were 
correct 

We  see  no  reversible  error  in  the  admission  of  expert  or 
other  testimony  complained  of  by  counsel  for  appellant,  nor 
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in  the  rejection  of  evidence  offered  by  appellant  It  appears 
to  ns  that  the  evidence  sufficiently  shows  the  negligence  of 
tlie  company  in  causing  the  collision,  and  also  the  required 
care  of  appellee  to  prevent  accident  The  extent  of  the 
injury  was  wholly  a  question  for  the  jury,  and  there  was  suf- 
ficient evidence  on  which  to  base  a  verdict. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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R.  J.  Adkins  et  al, 

V. 

Nellie  M.  Beane  et  al. 

Partition — Sah — Bights  qf  Purchasers — Judgments  and  Decrees — In- 
junctions, 

1.  One  Chandler  was  the  owner  of  one  undivided  seventh  of  his  fafher*s 
estate.  Two  attachment  suits  were  brought  against  him:  judgments  were 
rendered  for  the  plaintiffs  therein:  no  sale  of  said  interest  was  made,  for  the 
reason  that  at  the  time  of  such  judgments  said  estate  had  not  been  settled: 
afterward  a  suit  for  partition  was  instituted  by  other  heirs.  Said  Chandler 
was  made  a  defendant,  but  neither  of  the  judgment  creditors;  later,  one 
of  them  interpleaded,  setting  up  that  his  judgment  was  a  first  lien ;  the  court 
subsequently  ordered  premises  sold  **  free  from  the  attachment  lien/*  and 
the  money  brought  into  court.  Complainants  became  purcha^rs  at  such 
sale.  Subsequently  an  order  of  distribution  was  made  in  the  purtition  suit, 
directing  the  paying  out  of  the  proceeds  in  accordance  with  the  interests  of 
the  parties  as  found,  making  no  reference  to  the  latter  judgment,  the  holder 
of  which  was,  however,  paid  a  sum  named;  subsequently  the  other  judgment 
creditor  sued  out  a  special  execution  on  her  said  judgment  in  attachment, 
and  threatened  a  sale  of  the  interest  of  t^aid  Chandler  in  said  premises.  A 
bill  alleging  the  above  facts,  and  that  a  sale  would  cloud  the  title  of  com- 
plainants was  filed,  they  praying  an  injunction  prohibiting  such  sale;  the 
same  was  demurred  to  and  dismi^^sed.  This  court  holds,  that  as  to  the  sale 
Under  the  partition  proceedings,  the  second  judgment  creditor  was  in  no 
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wise  affecred,  she  not  bein^  a  party  thereto;  that  her  lien  was  not  divested; 
that  fthe  should  be  allowed  to  sell  a  part  of  the  property  proportioned  to 
her  lien,  as  compared  with  the  concurrent  lien  of  the  other  judgment  cred- 
itor, and  that  she  is  not  bound  to  look  to  him  for  satisfaction. 

2.  The  proportion  in  such  case  can  be  determined  by  ascertaining  the 
true  value  of  the  property,  and  unless  a  sum  equal  to  what  the  second 
jadf^ment  creditor  would  be  entitled  to.  be  paid  within  a  dny  to  be  fixed 
by  the  court,  the  entire  property  should  be  sold  in  satisfaction  of  that 
amount. 

3.  If  the  purchasers  at  (he  sale  are  compelled  to  pay  anything  to  rid  the 
property  of  the  unsatisfied  lien  of  the  second  attachment,  they  are  entitled 
toa  decree  aorainst  the  first  judcrment  creditor,  to  the  extent  of  whatever  he 
may  have  received  above  his  just  proportion. 

[Opinion  filed  September  30,  1891.] 

In  error  to  the  Circuit  Court  of  Cass  County;  the  Hon. 
Cyrus  Efler,  Judge,  presiding. 

Mr.  R.  W.  Mills,  for  the  plaintiffs  in  error. 

Mr.  J.  N.  Gridlet,  for  defendant  in  error  Nellie  M.  Bcane. 

Wall,  P.  J.  Bill  for  an  injunction  filed  by  Randall  J.  Ad- 
kins,  William  K.  Mertz  and  Martin  L.  Perrine,  alleging  that 
on  July  18,  1883,  Linus  C.  Chandler  was  the  owner  in  fee  by 
inheritance  from  his  father,  Charles  Chandler,  of  the  undi- 
vided one-seventh  part  of  all  that  part  of  the  east  half  of  the 
southwest  quarter,  and  the  west  half  of  the  southeast  quarter  of 
Sec.  31,  T.  19  N.,  R.  9,  W.,  that  is  ^included  in  lot  five,  as  plat- 
ted by^J.  S.  Lynch,  and  recorded  in  Vol.  42  of  deeds,  at  p.  202, 
in  the  recorder's  office  of  said  county,  and  lots  eight  and  nine 
in  the  addition  of  Charles  Chandler  to  the  town  of  Chand- 
lerville,  and  lot  90  in  tiie  town  of  Chandlerville  in  said  county, 
that  on  that  date  Nellie  M.  Beane  began  an  original  attach- 
ment suit  in  the  said  Circuit  Court  against  the  said  Linus  C. 
Chandler,  and  an  attachment  writ  was  issued  returnable  to  the 
next  August  term  of  said  court  and  that  the  same  was  levied 
upon  all  the  interest  of  the  said  Linus  C.  Chandler  in  said 
premises,  and  that  a  certificate  of  levy  was  duly  filed,  that 
before  that  date  Sherman  Paddock  had  begun  an  attachment 
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suit  against  tho  said  Linns  G.  Chandler,  and  that  a  writ  of 
attachment  had  issued, returnable  to  the  said  August  term,  and 
liad  been  levied  on  all  the  interests  of  Linus  C.  Chandler  in 
the  same  premises,  and  certificate  of  levy  duly  filed.  That 
personal  service  was  not  had  upon  Linus  C.  Chandler  in  either 
of  said  suits.'  lliat  at  the  said  August  term,  judgments  in 
rem  were  rendered  in  said  attachment  suits  against  said  prop- 
erty for  $446,  in  favor  of  Nellie  Beane,  and  for  $1,337.98  in 
favor  of  Paddock.  That  at  the  date  of  said  judgments  the 
estate  of  Charles  Chandler  had  not  been  settled,  and  for  that 
reason  no  sale  of  the  said  interest  of  Linus  C.  Chandler  was 
made  at  the  time.  That  afterward  a  portion  of  the  heirs  of 
Charles  Chandler  began  in  said  Circuit  Court  a  proceeding 
for  the  partition  of  the  said  premises  against  the  other  heirs, 
Linus  C.  Chandler  being  made  a  defendant,  but  that  neither 
the  said  Paddock  nor  Beane  were  made  parties  to  the  same, 
but  during  the  pendency  of  the  partition  proceedings.  Pad- 
dock interpleaded  therein,  and  by  a  petition  in  writing  alleged 
that  he  had  recovered  the  above  mentioned  judgment,  and  that 
it  was  a  first  lien  upon  the  said  interest  of  Linus  C.  Chandler. 
That  in  August,  18S8,  a  decree  was  rendered  in  the  parti- 
tion suit,  in  which  the  court  found  that  said  judgment  in 
attachment  of  Paddock  was  a  lien  on  the  interest  of  Linus, 
and  ordered  the  entire  premises  sold  '^free  from  the  said 
attachment  lien"  and  the  money  brought  into  court,  and  tliat 
at  the  sale  made  by  the  master  in  pursuance  of  ^aid  decree  the 
complainants  became  the  purchasers  of  the  premises  above 
described,  and  that  subsequently  an  order  of  distribution  was 
made  in  the  partition  suit  directing  the  master  to  pay  out  the 
proceeds  in  accordance  with  the  interests  of  the  parties  as 
found  by  the  court,  making  no  reference  whatever  to  the 
judgment  of  |Paddock;  that  in  pursuance  of  that  order  the 
master  paid  to  Paddock  tho  one-seventh  interest  of  Linus  C. 
Chandler,  amounting  to  $540.  That  on  August  19,  1890,  the 
said  Nellie  M.  Beane  sued  out  a  special  execution  on  her  said 
judgment  in  attachment  and  was  threatening  to  sell  the  inter- 
est of  Linus  C.  Chandler  in  said  premises. 

The  bill  further  alleges  that  the  effect  of  the  said  sale  by 
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the  master  in  chancery  was  to  sell  the  entire  interest  of  Linus 
C.  Chandler  in  said  premises  under  the  attachtnent  judgment 
of  Paddock;  that  it  was  for  the  benefit  of  the  Beane  judg- 
ment as  well  as  for  the  Paddock  judgment,  and  that  any  fur- 
ther sale  under  the  Beane  attachment  would  put  a  cloud  on 
the  title  of  petitioners;  makes  Nellie  M.  Beane  and  John 
Dirreen,  sheriff,  defendants,  and  prays  that  they  be  enjoined 
from  making  such  sale,  etc.,  and  for  general  relief. 

The  Circuit  Court  sustained  a  demurrer  to  said  bill,  and 
dismissed  the  same  at  the  cost  of  the  complainants  therein. 
The  record  is  now  brought  to  this  court  upon  a  writ  of  error 
and  the  question  is,  as  to  the  ruling  of  the  court  upon  the 
demurrcr.  It  is  urged  on  behalf  of  the  plaintiff  in  error  that 
the  case  is  within  the  rule  announced  in  Warren  v.  Iscarian 
Community,  16  111.  114. 

In  that  case  it  was  held  that  the  sale  of  the  property 
attached,  under  a  special  execution  issued  upon  one  of  two 
judgments  in  attachment  (where  the  writs  of  attachment  were 
returnable  to  the  same  term)  was  in  effect  a  disposition  of  the 
entire  fund  common  to  both  judgments,  and  that  the  pur- 
chaser acquired  the  property  free  of  the  lien  of  the  other 
attachment  creditor. 

There,  the  sale  was  made  under  and  by  virtue  of  the  attach- 
ment proceedings,  and  by  reason  of  the  statute  applicable 
thereto,  the  conclusion  reached  was  clearly  correct  Tlie 
other  creditor  had  ample  means  of  protection  in  view  of  the 
fact  that  he  was  really  a  party  to  the  proceeding  and  bound 
by  it  He  was  required  to  take  notice  of  what  occurred.  He 
could  see  that  the  property  brought  its  value  and  he  was  at 
liberty  to  apply  to  the  court  for  his  share  of  the  proceeds. 
In  tliis  case  the  situation  is  quite  different.  The  proceeding 
was  for  partition,  and  the  attachment  creditors  were  not  par- 
ties thereto.  One  of  them.  Paddock,  was  admitted  as  a  party 
on  his  own  motion  and  obtained  the  entire  proceeds  of  the 
sale.  The  sale  was  not  made,  in  form  or  in  substance,  under 
the  provisions  of  the  attachment  act,  and  the  other  attach- 
ment creditor  was  not  affected  by  it  for  the  plain  reason  that 
she  was  not  a  party  to  the  proceedings.     Her  lieu  was  not 
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divested.  Had  she  been  a  party  to  the  partition  case  she 
would  have  been  entitled  to  2^  pro  rata  share  of  the  proceeds; 
and  she  may  still  rely  upon  her  h'en. 

We  are  of  opinion  that  she  should  be  allowed  to  sell  a  part 
of  the  property  proportioned  to  her  lien,  as  compared  with 
the  concurrent  lion  of  Paddock,  but  should  not  be  permitted 
to  do  more. 

This  proportion  can  be  determined  by  ascertaining  the  true 
value  of  the  property,  and  nnless  a  sum  equal  to  what  she 
would  be  entitled  to  is  paid  within  a  day  to  be  fixed  by  the 
court,  she  should  be  allowed  to  sell  the  entire  property  in  sat- 
isfaction of  that  amount. 

Of  course  Paddock  should  refund,  but  she  is  not  bound  to 
look  to  him.  If  he  is  made  a  party  to  the  suit  the  rights  and 
equities  of  all  concerned  may  be  adjusted.  It  need  hardly  be 
said  that  in  case  the  purchasers  are  compelled  to  pay  any- 
thing to  rid  the  property  of  the  unsatisfied  lien  of  the  Beane 
attachment,  they  are  entitled  to  a  decree  against  Paddock 
therefor  to  the  extent  of  whatever  he  may  have  received 
above  his  just  proportion.  The  bill  should  have  been  retained 
for  the  purpose  indicated. 

The  decree  dismissing  the  bill  will  be  reversed  and  the 
canse  remanded. 

lieversed  and  remanded. 


Henry  H.  Swaim 
John  F.  Humphreys  et  al. 

ExeeutiotiB'-Practice — Attcrney  and  Client — Mortgages, 

1.  An  execution  upon  a  judgment  confessed  in  vacation,  iasned  before 
there  was  a  judsrment  of  record  to  support  it,  is  void. 

2.  This  court  will  not  pass  upon  a  question  considered  by  it  at  a  previous 
trial  of  the  same  case. 

3.  An  attorney  will  not  be  compelled  or  allowed,  against  the  objection 
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of  bis  client,  to  disclose  anything  communicated  by  bis  client  to  him  in  his 
professional  capHcity.      ^ 

4.  This  privilege  does  not  extend  to  matters  of  fact  which  the  attorney 
knows  by  other  means  than  confidential  communications  with  bis  client, 
even  though  if  he  had  not  been  employed  as  attorney,  he  would  not  be  likely 
to  have  known  them. 

5.  An  attorney  may  testify  that  before  a  judgment  in  behalf  of  his  client 
had  been  entered  of  record  by  the  clerk,  an  execution  was  issued  and  deliv- 
ered to  the  witness,  who  placed  it  in  the  hands  of  the  sheriff. 

6.  A  chattel  mortgage  on  a  stock  of  goods,  providing  that  such  goods 
may  be  sold  in  regular  course  of  business,  is  not  valid  as  against  the  rights 
and  interests  of  third  peruons,  but  as  between  the  parties  it  is  good. 

[Opinion  filed  November  25,  1891.] 

In  error  to  the  Gircait  Conrt  of  McLean  Coanty;  the  Hon. 
Owen  T.  Kkkyes,  Judge,  presiding. 

Mr.  Thomas  F.  Tipton,  for  plaintiff  in  error. 

Messrs.  Kebrick,  Luoas  &  Spencer,  for  defendants  in  error. 

BooGS,«T.  This  case  has  been  twice  before  in  this  conrt. 
Swaim  v.  Humphreys,  15  111.  App.  451;  Humphreys  v.  Swaim, 
21  111.  App.  231. 

Plaintiff  in  error,  then  sheriff  of  McLean  County,  received 
an  execution  issued  by  the  circuit  clerk  of  that  county  upon  a 
judgment  confessed  in  vacation  by  J.  S.  Arnspeiger  and  S.  K. 
Lovell,  in  favor  of  N.  N.  Winslow,  and  by  virtue  thereof 
levied  upon  certain  groceries  and  provisions  belonging  to  the 
defendants  in  the  execution,  being  part  of  their  stock  in  trade, 
they  being  retail  grocers  in  Bloomington.  Defendants  in 
error,  who  were  wholesale  grocers  in  Bloomington,  had  sold 
and  delivered  to  Arnspeiger  &  Lovell  the  goods  levied  upon, 
and  to  secure  the  amount  due  them  therefor,  had  received  a 
chattel  mortgage  upon  the  stock  of  ffi'oceries,  etc.,  and  they 
instituted  this  suit  in  replevin  against  the  sheriff  to  recover 
possession  of  the  goods. 

The  chattel  mortgage  permitted  the  mortgagors  to  retain 
possession  of  the  mortgaged  property  and  to  sell  same  in  reg- 
ular course  of  ti*ado,  and  being  for  that  reason  regai*ded  as 
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void,  defendants  in  error  sought  in  tlie  first  trial  in  the  Cir- 
cuit Court  to  recover  the  goods  on  the  ground  that  thej  had 
been  induced  to  sell  and  deliver  them  to  Arnspeiger  &  Lovell 
bj'  false  and  fraudulent  representations  on  the  part  of  that 
firm  as  to  their  financial  condition  and  commercial  standing, 
and  upon  that  theory  they  succeeded  upon  the  hearing. 

Plaintiff  in  error  brought  the  case  to  tliis  court,  and  it  was 
held  (15  HI.  App.  451)  that  the  evidence  did  not  support  tlie 
findings  of  the  Circuit  Court  on  this  issue  of  fraud,  and  the 
judgment  was  reversed  and  cause  remanded. 

Upon  the  hearing  of  the  case  the  second  time  in  the  Circuit 
Court,  defendants  in  error  claimed  that  the  execution  by  virtue 
of  which  the  sheriff  held  the  property,  was  issued  before  the 
judgment  upon  which  it  was  based  had  beeu  entered  of  record, 
and  in  support  of  such  claim  offered  oral  testimony,  which, 
upon  the  objection  of  the  defendant  in  error,  was  rejected  by 
the  court,  and  the  second  trial  resulted  adversely  to  the 
defendants  in  error,  from  which  they  prosecuted  an  appeal  to 
this  court.  Upon  consideration  of  the  question  tlius  pre- 
sented it  was  held  by  this  court,  first,  that  an  execution  upon 
a  judgment  confessed  in  vacation  is  void  if  issued  before  the 
judgment  is  actually  entered  of  record;  second,  that  oral  evi- 
dence is  admissible  to  prove  that  an  execution  was  issued  and 
was  in  fact  in  the  hands  of  the  sheriff  before  the  judgment 
was  written  up.  The  Circuit  Court  having  erroneously 
refused  to  permit  such  oral  evidence  to  be  heard,  its  judgment 
was  reversed  and  the  cause  again  remanded.  Humphreys 
V.  Swaim,  21  111.  App.  232. 

The  cause  has  again  been  heard  in  the  Circuit  Court,  the 
result  being  a  judgment  in  favor  of  defendants  in  error,  to 
reverse  which  the  writ  of  error  now  before  us  is  prosecuted. 

The  material  questions  arising  upon  the  present  record  are, 
first,  was  William  E.  Hughes  properly  required  to  testify  as 
to  whether  the  judgment  had  been  entered  of  record  when 
the  execution  was  issued  ?  Second,  could  defendants  in  error, 
if  their  mortgage  was  void  as  to  execution  creditors,  have 
judgment  for  the  recovery  of  the  property  ? 

Counsel  for  plaintiff  in  error  also  insist  that  oral  testimony 
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18  not  competent  to  be  received  to  show  that  the  judgment 
had  not  been  written  of  record,  when  the  execution  issued, 
but  as  this  court  in  this  same  case  (21  III.  App.  232)  has 
expressly  hold  that  sach  evidence  is  admissible  we  must 
decline  to  again  consider,  but  will  adhere  to  the  rule  there 
announced. 

William  E.  Hughes  was  intrgduced  in  the  Circuit  Court  as 
a  witness  for  defendants  in  error.  He  testified  that  he  was 
an  attorney  for  the  plaintiff  in  error,  and  was  also  attorney  for 
Wiuslow,  the  execution  creditor.  That  as  such  attorney  for 
Wiuslow  he  prepared  the  declaration  and  cognovit  upon 
which  the  judgment  in  question  was  rendered,  and  presented 
them  to  the  clerk,  and  performed  such  other  duties  as  were 
professionally  required  .to  entitle  his  client  to  a  judgment  in 
vacation.  As  such  attorney  he  requested  that  execution  be 
issued  on  the  judgment,  which  was  done  by  the  clerk,  and  the 
same  handed  by  the  clerk  to  him.  After  these  facts  were 
elicited,  the  witness  was  asked  if  the  clerk  bad  written  up  the 
judgment  before  the  execution  was  issued.  To  this  the 
plaintiff  in  error  objected,  on  the  ground  that  it  was  by  reason 
of  his  professional  relation  to  Winslow  that  the  witness  had 
obtained  whatever  knowledge  he  might  have  of  the  matter 
desired  to  be  inquired  into,  and  that  it  was  therefore  privileged 
from  disclosure  by  him.  This  objection  was  overruled,  and 
the  witness  required  to  answer. 

The  testimony  of  the  witness  established  the  fact  to  be,  that 
before  the  judgment  had  been  entered  of  record  by  the  clerk, 
the  execution  was  issued  and  delivered  to  the  witness,  who 
immediately  placed  it  in  the  hands  of  the  sheriff. 

The  rule  is  well  settled  that  an  attorney  will  not  be  com- 
pelled, or  even  allowed,  against  the  objection  of  the  client,  to 
disclose  anything  communicated  by  his  client  to  him  in  his 
professional  capacity,  and  the  reason  on  which  the  rule  rests 
is  that  it  is  in  the  interest  of  justice  that  the  most  full,  free 
and  complete  communication  should  take  place  between  attor- 
ney and  client  It  is  not,  however,  in  the  interest  of  jnstice 
to  extend  this  privilege  so  that  by  its  operation  the  truth  in 
relation  to  facts  otherwise  in  the  knowledge  of  an  attorney  be 
suppressed.     When  desiring  to  define  its  breadth  and  limits. 
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Mr.  Greenleaf  says:  "The  great  object  of  the  rule  seems  to 
plainly  require  that  the  entire  professional  intercourse  between 
client  and  attorney^  whatever  it  may  liave  coDsisted  in,  should 
be  protected  by  profound  secrecy.*'  1  Greenleaf  on  Ev.,  Sec. 
240. 

"The  privilege,"  it  is  said  in  Best  on  Evidence,  Sec.  281, 
"  does  not  extend  to  matters  of  fact  which  the  attorney  knows 
by  other  means  than  confidential  communications  with  his 
client,  even  though,  if  he  had  not  been  employed  as  attorney, 
ho  probably  would  not  have  known  them."  In  effect  the 
same  is  held  in  C.  F.  R.  &  B.  Co.  v.  Jamison,  48  111.  283; 
Crosby  v.  Berger,  4  Edwards'  Chan.  254;  Denbrough  v.  Baw- 
lins,  3  Mylne  &  K.  505;  1  Greenleaf  on  Ev.,  Sec.  244. 

The  fact  which  Mr.  Ilugbes  was  called  upon  to  disclose  did 
not  arise  from,  and  had  no  connection  with,  the  professional 
intercourse  between  himself  and  hid  client;  it  was  not  in  its 
nature  or  character,  eitlier  private  or  confidential;  it  was  not 
an  act  done  by  the  client  or  by  his  agent  or  servant  or  any 
one  acting  in  his  behalf. 

The  witness,  in  the  discharge  of  professional  duty,  had 
indeed  been  called  to  the  office  of  the  clerk  of  the  Circuit 
Court.  He  placed  papers  in  the  hands  of  the  clerk  which 
required  of  the  clerk  the  performance  of  an  official  duty,  in 
the  discharge  whereof  he  sustained  no  confidential  relation 
whatever  to  the  witness  of  his  client  It  became  important 
to  know  what  official  act  the  clerk  there  performed,  and  of 
this  the  witness  had  knowledge;  such  knowledge  was  not 
obtained  by  the  witness  in  anywise  from  the  client,  nor  from 
professional  intercourse  with  him.  The  privilege  of  secrecy 
does  not  extend  and  cover  information  and  knowledge  thus 
obtained,  and  the  Circuit  Court  ruled  correctly  in  requiring 
the  witness  to  answer. 

It  is  clear  that  the  execution  issued  before  there  was  a 
judgment  of  record  to  support  it.  The  execution  was  there- 
fore void,  and  the  possession  of  the  goods  by  the  sheriff  under 
it  unauthorized.     21  111.  App.,  supra. 

The  chattel  mortgage,  upon  which  must  rest  the  right  of 
defendant  in  error  to  possession  of  the  goods  in  question,  was 
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not  valid  as  against  the  rights  and  interests  of  third  persons. 
As  between  the  parties  to  it  the  mortgage  was  good  and 
effectual,  and  if  the  sheriff  had  no  legal  writ  wherewith  to 
seize  the  property,  it  must  be  surrendered  by  him  to  the 
owners,  or  to  the  defendants  in  error,  if  they  have  superior 
right  as  between  themselves  and  tlie  owners.  The  judgment 
must  bo  affirmed. 

Judgment  affirmed^ 
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V. 

Louis  Eichberg  et  al, 

NegofiahU  Instruments — A  iteration — Evidence — Instructions, 

1 .  Proof  of  the  execution  of  an  instrument  sued  on  is  not  under  our 
statute  necessary  as  at  common  law,  unless  that  ii»ue  be  raised  by  a  verified 
plea  denying  its  execution. 

2.  Where  the  genuineness  of  the  signature  is  not  denied,  but  the  defense 
is  that  the  instrument  has  been  altered  since  it  was  signed,  a  plea  setting 
out  in  detail  the  alleged  alteration  is  more  appropriate  than  to  attempt  to 
raise  the  point  by  filing  a  verified  plea  denying  its  execution. 

3.  A  material  alteration  made  in  a  note  by  the  payee  after  its  delivery  ' 
by  the  maker,  without  his  consent,  renders  it  void,  and  this  rule  governs 
where  the  alteration  is  made  by  the  payee's  consent  although  not  by  him 
personally. 

4.  While  at  common  law  the  rule  was  that  if  the  alteration  in  a  writ- 
ten instrument  was  a  material  one,  it  could  not  be  received  in  evidence, 
no  matter  by  whom  the  alteration  was  made,  an  alteration  made  by  a 
stranger  is  now  resrarded  as  a  spoliation,  and  secondary  evidence  is  admis- 
sible to  show  the  original  condition:  but  to  admit  such  evidence,  it  must  first 
be  shown  thai  the  change  in  the  paper  was  not  by  the  acts,  assistance  or  even 
the  laches  of  the  holder. 

5.  An  alteration  by  or  with  the  consent  of  the  holder,  if  material, 
destroys  a  given  note  as  evidence  as  effectually,  though  innocently  done,  as 
iFdone  with  fraudulent  intent;  but  if  innocently  done,  though  the  instru- 
ment is  destroyed,  the  original  debt  remains  and  recovery  may  be  had 
upon  it. 

6.  It  is  only  when  an  attempt  is  made  to  abandon  the  instrument  as  evi- 
dence, and  recover  upon  the  original  indebtedness  or  consideration,  that  it 
becomes  important  to  inquire  as  to  the  intent  with  which  the  alteration  wiis 
made,  for  the  reason  that  the  written  instrument,  being  the  best  evidence  of 
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the  contract  or  nndertakinff  of  a  party,  mafit  be  produced  or  accounted  for. 
If  a  party  seeks  to  excuse  its  production  on  tho  frround  that  it  has  been 
altered  since  its  execution,  the  law  requires  hira  to  show  why  it  was  chunp:e<i. 
If  it  appears  to  have  been  changed  without  wrongful  intent,  or  from  igno- 
rance, or  with  good  inten',  so  that  its  validity  as  evidenoe  is  destroyed  the 
law  will  permit  recovery  upon  the  original  consideration;  but  if  the  intent 
was  an  evil  or  fraudulent  one,  the  instrument  is  not  only  avoided,  but  the 
.  fraud  or  wrong  bars  the  remedy  upon  the  debt  itself. 

7.  Any  alteration  which,  in  any  event,  may  alter  the  maker's  liability, 
change  his  rights,  duties  or  obligations,  is  material. 

8.  The  addition  of  another  maker,  made  with  the  assistance  and  complic- 
ity of  the  holder,  is  a  material  alteration  and  destroys  the  validity  of  a  note 
as  evidence. 

9.  The  admissions  of  a  party  as  to  a  fact,  no  matter  how  made,  may  be 
given  in  evidence  against  him.  Common  law  pleadings  are  admissible  in 
evidence. 

[Opinion  filed  December  8,  1891.] 

In  error  to  the  Circuit  Conrt  of  Macoupin  County;  the  Hon. 
,  J.  J.  Philups,  Judge,  presiding. 

Mr.  A.  N.  Yancey,  for  plaintiff  in  error. 

Tiie  addition  of  the  name  of  a  maker  to  an  instrument 
already  signed  by  several  makers,  is  a  material  alteration.  It 
discharges  the  original  makers  and  binds  the  additional  signer. 
Hamilton  v.  Hooper,  46  la.  515;  Dickerman  v.  Miner,  43  la. 
608;  Wallace  v.  Jewell,  21  Ohio  (K  S.),  163;  Lunt  v.  Silver, 
5  Mo.  App.  186;  Haskell  v.  Chamion,  30  Mo.  136;  Henry  v. 
Coats,  17  Ind.  161;  Shipp  v.  Suggett,  9  B.  Mon.  (Ky.)  6;  Ad- 
dison on  Contracts,  Sec.  1280. 

The  addition  of  new  sureties  without  the  consent  of  tlie 
original,  is  a  material  alteration  which  discharges  the  non-con- 
senting surety.     Bamer  v.  Briggs,  2  Ind.  139. 

Messrs.  Anderson  &  Bell  and  Richard  E.  Dorset,  for 
defendants  in  error. 

If  it  be  true,  as  plaintiff  in  error  claims,  that  Soaps  signed 
as  surety  for  Walker,  and  that  the  note  was  fully  executed  in 
the  hands  of  the  payee,  and  that  afterward  Courtney  signed 
the  same,  then  the  only  legal  conclusion  is  this  :  That  Court- 
ney, having  signed  after  the  full  execution  of  the  note,  could 
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not  be  held  without  some  new  and  independent  consideration 
moving  to  him.  1  Parsons  on  Contracts,  6th  Ed.,  244;  Good 
V.  Martin,  95  U.  S.  R.  90;  Joslyn  v.  Collinson,26  111.  62;  Har- 
wood  V.  Kierstcd,  20  111.  307;  Story  on  Promissory  Notes, 
Sec.  467;  Cassell  v.  Morrison,  8  111.  App.  175;  Anderson  v. 
»  Norvill,  10  111.  App.  240.  , 

And  thus  if  we  sufed  Courtney,  they  would  defend  on  the 
line  above  mentioned.  If  we  sued  Soaps,  they  would  take  the 
position  they  now  seek  to  hold. 

In  Ives  V.  McHard,  2  111.  App.  176,  in  a  careful  opinion  by 
the  court,  it  is  said:  '^  Where  a  note  is,  long  after  its  execution, 
signed  by  some  one,  either  on  the  face  or  on  the  back  as  secu- 
rity, tlie  person  so  signing,  if  there  were  a  consideration,  is 
separately  liable  as  a  guarantor.  Some  judges  think  that  such 
a  signing  is  an  alteration  which  destroys  the  note  as  to  tlie 
other  makers  if  done  without  their  consent  In  our  judg-* 
ment,  however,  this  is  not  the  law." 

See  authorities  cited  by  the  court  in  tliis  case. 

BoGos,  J.  This  was  an  action  of  assumpsit  brought  by  de- 
fendants in  error  against  the  plaintiff  to  recover  upon  a  prom- 
issory note  assigned  to  them  by  Mary  A.  Sawyer. 

It  appears  that  one  J.  H.  Walker  arranged  to  borrow  $160 
from  Mary  A.  Sawyer  for  the  purpose  of  sending  it  to  his 
brother-in-law,  B.  F.  Courtney,  who  then  lived  in  Kansas,  and 
was  in  need  of  assistance.  Courtney  was  a  son-in-law  of  Mrs. 
Sawyer.  A  note  was  delivered  to  Mrs.  Sawyer  by  Walker, 
of  which  the  following  is  a  copy: 

"  Staunton,  III.,  June  16th,  1880. 
One  year  after  date  we,  or  either  of  us,  promise  to  pay 
Mary  A.  Sawyer,  or  order,  $150,  value  received  of  her,  with 
interest  from  date  at  the  rate  of  eight  per  cent  until  paid. 

Thomas  X.  Landers,  Oliver  X.  Piper, 

William  Soaps,  Galen  Francis, 

George  W.  Mize,  Joseph  Sawyer,  Jr. 

George  Soaps,  Frank  Godfrey, 

J.  H.  Walker,  M.  C.  Sawyer, 

J.  T.  CoTHRAN,  John  MoMullen, 

E.  E.  Godfrey,  William  X.  Brown." 
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Mrs.  Sawjer  on  receiving  tlie  note  gave  tbe  money  to 
Walker,  who  sent  it  to  Courtney. 

Courtney  returned  from  Kansas  in  the  summer  of  1881,  and 
after  tbe  note  fell  due  and  while  it  yet  belonged  to  Mrs.  Saw- 
yer, signed  the  note,  placing  his  signature  just  above  that  of 
plaintiff  in  error  and  at  the  top  of  the  left  hand  column  of 
makers'  names.  Courtney  testifies:  '*I  signed  the  note  after 
its  maturity;  it  was  in  the  hands  of  Mrs.  Sawyer  and  I  signed 
it  at  her  request;  she  told  hie  if  I  would  sign  it  she  would 
extend  the  time  of  its  payment  for  six  months,  and  in  consid- 
eration of  that  I  signed.  Soaps  was  not  present;  knew  noth- 
ing of  my  signing  it.  I  never  talked  with  him  about  it  until 
after  Eichberg  had  the  note.  I  did  not  first  propose  to  sign 
the  note,  but  signed  at  Mrs.  Sawyer's  request,  and  on  condi- 
tion she  would  extend  the  payment" 

Concerning  the  signing  by  Courtney,  Mrs.  Sawyer  testifies, 
^^  Courtney  came  back  from  Kansas  in  summer  of  1881;  he 
was  at  my  house  one  day  and  said  he  had  not  signed  that  note 
and  that  if  I  would  get  it  he  would  sign  it.  I  got  it  and  he 
signed  it  I  did  not  ask  him  to  do  so.  He  proposed  to  sign 
it  himself.  I  did  not  agree  to  extend  the  time  of  payment  if 
he  would  sign  it  Don't  recollect  that  Walker  said  anything 
about  Courtney  signing  the  note  when  he  delivered  it  to  me. 
Never  talked  with  Soaps  about  it  I  sold  the  note  to  the 
plaintiff  several  years  after  Courtney  signed  it" 

Tlie  note  was  assigned,  without  recourse,  by  Mrs.  Sawyer  to 
defendants  in  error  several  years  after  it  fell  due  and  after  it 
liad  been  signed  by  Courtney,  and  this  suit  was  brought  upon 
it  by  defendants  in  error,  against  plaintiff  in  error  alone,  to  the 
September  term,  1888,  of  the  Macoupin  Circuit  Court  The 
declaration  contained  two  counts. 

The  second  count,  omitting  the  usual  allegation  of  assign- 
ment, liability  of  defendant  to  pay  to  the  assignees,  and  the 
breach,  is  as  follows: 

"  And  whereas,  also,  heretofore,  to  wit,  on  the  sixteenth 
day  of  June,  A.  D.  1880,  at  Staunton,  111.,  to  wit,  at  said 
county  of  Macoupin,  the  said  defendant,  Geo.  W.  Soaps,  for 
value  received,  executed  to  one  Mary  A.  Sawyer  his  certain 
other  promissory  note  in  the  words  and  figures  following: 
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"  No.  134.  Staunton,  111.,  June  16,  1880.  One  year  after 
date  wo,  or  either  of  us,  promise  to  pay  Mary  A.  Sawyer,  or 
order,  $150,  value  received  of  her,  with  interest  from  date  at 
the  rate  of  eight  per  cent  until  paid. 

Signed,    George  Soaps. 

"And  the  plaintiffs  aver  that  after  the  cxjedution  and  delivery 
of  said  note,  the  said  Mary  A.  Sawyer  then  being  the  payee 
therein  named  and  the  legal  holder  thereof,  to  better  secure 
the  payment  of  the  said  sum  of  money  in  said  note  specified, 
procures  divers  other  persons  to  sign  said  note  and  to  become 
also  liable  for  the  payment  thereof,  according  to  the  tenor 
and  effect  of  said  note,  all  of  which  said  actings  and  doings 
were  without  the  knowledge  or  consent  of  the  defendant  and 
liave  never  since  the  commit^sion  thereon,  been  ratified  or 
assented  to  by  the  defendant." 

A  demurrer  was  sustained  to  this  second  count,  and  under 
leave  given  an  amended  declaration  was  filed  which  contained 
two  counts,  the  first  setting  out  the  note  t;i  haec  verba,  includ- 
ing the  signature  of  Courtney,  the  second  setting  out  the  note 
in  haec  verba,  omitting  the  signature  of  Courtney. 

To  this  declaration  plaintiff  in  error  tiled  the  general  issue, 
a  plea  denying  the  execution  of  the  instrument  sued  on,  veri- 
fied by  his  oath,  and  a  plea  that  the  time  of  payment  of  the 
note  had  been  extended.  Issne  was  joined  by  similiter  to  the 
first  and  second  pleas,  and  issue  was  made  on  the  third  plea  by 
denial  of  the  alleged  agreement  for  an  extension  of  the  time 
of  payment. 

A  trial  was  had  before  the  court  and  a  jury  resulting  in  a 
judgment  against  the  plaintiff  in  error  for  $269.57,  to  reverse 
which  this  writ  of  error  is  prosecuted. 

It  is  first  assigned  for  error  that  the  note,  over  the  objec- 
tion of  plaintiff  in  error,  was  received  in  evidence  and  read  to 
tlie  jury  without  proof  of  its  execution.  Under  our  statute 
proof  of  the  execution  of  the  instrument  sued  on  is  not  as  at 
common  law  necessary,  unless  that  issue  be  raised  by  a  verified 
plea  denying  its  execution.  Such  a  plea  properly  verified  was 
interposed  and  proof  of  its  execution  wiis  therefore  required 
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before  the  note  conld  properly  be  read  in  evidence.  Temple- 
ton  V.  Hayward,  65  111.  178;  Zuel  v.  Bowcn,  78  111.  234. 

We  are,  however,  strongly  inclined  to  regard  this  as  a 
harmless  error,  for  the  reason  that  the  genuineness  of  the  sig- 
nature of  plaintiff  in  error  to  the  note  was  not  really  denied 
by  him,  in  fact  he. admitted  it  to  be  genuine  when  he  was  tes- 
tifying as  a  witness. 

The  real  purpose  in  presenting  this  plea  was  to  raise  the 
question  of  the  legal  effect  of  the  addition  of  the  name  of 
Courtney  to  the  note,  which  plaintiff  in  error  claimed  so 
altered  the  instrument  as  to  make  it  no  longer  his  note. 

It  was  treated  by  the  court  and  the  parties  as  a  proper  plea 
for  that  purpose,  and  under  it  proof  as  to  the  alteration  of  the 
note  was  received  and  by  the  authority  of  an  intimation  in 
Pankey  v.  Mitchell,  Breese,  383,  it  may  be  regarded  as  raising 
that  issue,  though  where  the  genuineness  of  the  signature  is 
not  denied,  but  the  defense  is  that  the  instrument  has  been 
altered  siuce  it  was  signed,  we  think  a  plea  setting  out  in 
detail  the  alleged  alteration  would  at  least  be  more  appropri- 
ate.    2  Parsons  on  Kotes  and  Bills,  580. 

Accepting  it  as  a  proper  plea  for  the  purpose  mcntione<l, 
we  come  to  the  consideration  of  the  effect  of  the  addition  of 
the  name  of  Courtney  to  the  note. 

If  the  evidence  on  the  part  of  the  defendant  in  error  alone 
is  considered,  it  is  conclusively  shown  that  after  the  note  had 
been  signed  by  all  the  makers  and  delivered  to  the  payee 
(Mrs.  Sawyer),  and  indeed  after  the  note  had  become  due, 
that  Mrs.  Sawyer,  the  holder  and  owner  of  it  (the  note),  deliv- 
ered it  into  the  hands  of  Courtney  for  the  express  purpose  of 
permitting  and  allowing  him  to  sign  it  as  a  maker,  and  that 
he  did  sign  it  in  her  presence  and  with  her  full  knowledge 
and  consent. 

It  may  be  stated  as  well  settled,  that  a  materijil  alteration 
made  in  a  note  by  the  payee  after  its  delivery  by  the  makers, 
without  the  consent  of  the  makers,  renders  the  note  itself  void. 
Pankey  v.  Mitchell,  Breese,  383;  Gillett  v.  Sweat,  1  Gilm. 
489;  Gardiner  v.  Harbcck,  21  111.  129;  1  Greenleaf  on  Ev. 
Sec.  5(35;  3  Parsons  on  Notes  and  Bills,  571  and  580;  Benja- 
min V.  McConnell,  4  Gilm.  536. 
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Though  the  signature  of  Courtney  was  not  made  by  the 
payee  but  by  himself,  yet  the  payee  produced  the  note  as  ehe 
testifies,  and  handed  it  to  Courtney,  for  the  express  purpose 
of  enabling  him  to  attach  his  name  to  it  He  did  sign  it  in 
her  presence,  with  her  full  knowledge  and  consent,  and  by  her 
assistance  to  such  an  extent  tiiat  we  are  unable  to  draw  any 
distinction  between  the  effect  of  the  act  as  done  and  the  effect 
had  Mrs.  Sawyer  herself,  with  Courtney's  consent,  written  his 
name  to  the  note. 

The  doctrine  of  the  common  law  was  that  if  the  alteration 
in  a  written  instrument  was  a  material  one,  the  instrument 
could  not  be  received  in  evidence,  no  matter  by  whom  the 
alteration  was  made,  but  an  alteration  made  by  a  stranger  to 
an  instrument  is  now  regarded  as  a  spoliation,  and  secondary 
evidence  is  admissible  to  show  its  original  condition.  2  Par- 
sons on  Kotes  and  Bills,  574. 

But  to  admit  this  secondary  evidence,  it  must  first  be  shown 
that  the  change  in  the  paper  was  not  by  the  acts,  assistance  or 
even  the  laches  of  the  holder.  2  Parsons  on  Notes  and 
Bills,  574.  So  it  has  been  held,  and  correctly  too,  that  if  an 
alteration  is  made  with  the  privity  of  the  holder  the  effect 
is  the  same  as  if  mad©  by  the  holder.  Wallace  v.  Jewell,  21 
Ohio,  163. 

It  follows,  therefore,  that  the  alteration  made  in  the  note 
in  this  case  must  affect  the  paper  as  evidence  precisely  as  if 
the  name  of  Courtney  had  been  written  by  Mrs.  Sawyer  with 
his  consent. 

It  now  remains  to  be  determined,  whether  or  not  it  was 
a  material  alteration,  and  in  that  connection  it  is  urged  that 
unless  made  w^ith  fraudulent  intent  it  is  not  material. 

It  may  be  at  the  outset  admitted  that  the  change  or  altera- 
tion was  done  with  no  wrongful  intent.  The  alteration,  how- 
ever, if  material,  destroys  the  note  as  evidence  as  effectually, 
though  innocently  done,  as  if  done  with  fraudulent  intent  2 
Parsons  on  Notes  and  Bills,  572. 

If  innocently  done,  though  the  instrument  is  destroyed,  the 
original  debt  remains,  and  recovery  may  be  had  upon  it 
Elliot  V.  Blair,  47  111.  342, 
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It  is  only  wbeu  an  attempt  is  made  to  abandon  the  instrn- 
ment  as  evidence  and  recover  upon  the  original  indebtedness 
or  consideration,  that  it  becomes  important  to  inquire  as  to 
the  intent  with  which  the  alteration  was  made,  for  the  reason 
that  the  written  instrument  being  the  best  evidence  of  the 
contract  or  undertaking  of  a  party,  mnst  l)e  produced  or 
accounted  for.  If  a  party  seeks  to  excuse  its  production  on 
the  ground  that  it  has  been  altered  since  its  execution,  the 
law  requires  him  to  show  why  it  was  changed.  If  it  appears 
to  have  been  changed  without  wrongful  intent,  or  from  igno- 
rance, or  with  good  intent,  so  that  its  validity  as  evidence  is 
destroyed  the  law  will  permit  recovery  upon  the  original 
consideration;  but  if  the  intent  was  an  evil  or  fraudulent  one, 
the  instrument  is  not  only  avoided,  but  the  fraud  or  wrong 
bars  the  remedy  upon  the  debt  itself.  To  this  effect  see  Elliot 
v.  Blair,  47  111.  342. 

A  material  alteration  made  by  the  payee  or  with  the  priv- 
ity of  the  payee  takes  away  the  validity  of  the  instrument  as 
a  matter  of  evidence.     Was  the  change  a  material  one? 

Any  alteration  which  in  any  event  may  alter  the  maker's 
liability,  change  his  rights,  duties  or  obligations,  is  material. 
2  Parsons  on  Notes  and  Bills,  582. 

The  maker  is  not  required  to  show  that  he  has  actually  been 
prejudiced  or  damaged  by  the  alteration;  and  courts  are  not 
to  look  as  to  that;  the  true  inquiry  is  not,  has  the  maker  been 
actually  injured  by  the  alteration,  but  might  he  have  been 
injured.     2  Parsons  on  Kotes  and  Bills,  551. 

It  might  at  iirst  thought  seem  that  the  addition  of  a  maker 
to  a  note  could  but  be  beneficial  to  the  other  makers,  but  upon 
reflection  we  think  it  will  be  fouiid  that  it  may  greatly  injure 
and  damage  them. 

One  of  the  effects  of  the  alteration  is  to  destroy  the  iden- 
tity of  the  note,  and  this,  if  another  maker  be  a  security  and 
have  indemnity,  may  greatly  embarrass  or  possibly  entirely 
defeat  its  enforcement.  If  the  original  makers  have  a  demand 
against  the  payee  wliich  they  could  lawfully  se^  off  against 
tho  note,  the  addition  of  another  maker  would  destroy  that 
right     The  place  of  residence  of  an  additional  maker  may 
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be  8nch  as  to  permit  the  payee  or  holder  to  institute  enit  npon 
the  note  in  another  county  from  which  he  otherwise  could 
have  done,  and  tlius  some  of  the  makers  may  be  required  to 
go  to  a  foreign  county  to  present  any  defenses  that  may  exist 
to  the  note,  or  if  the  name  of  the  additional  maker  be  so  placed 
npon  the  note  as  to  indicate  him  as  the  principal  maker,  as  it 
is  claimed  it  does  in  this  case,  then  all  makers  who  are 
merely  sureties  may  be  greatly  prejudiced  and  damaged  and 
doubtless  such  an  alteration  in  a  note  might  prejudice  the 
makers  in  other  ways  which  can  not  be  anticipated  and  sug* 
gested  in  advance. 

Upon  grounds  of  good  public  policy  courts  ought  to  dis- 
countenance alterations  of  contracts  once  agreed  upon,  reduced 
to  writing  and  formally  signed,  and  refuse  to  receive  in  evi- 
dence any  instmment,  if  it  had  been  by  the  complicity  of  the 
holder  materially  changed,  without  requiring  the  maker  to 
show  that  he  has  been  actually  injured  and  damaged  by  the 
wilful  and  intentional  alteration  of  the  contract. 

The  addition  of  another  maker  to  a  note  may  operate  to 
greatly  damage  and  prejudice  all  other  payors,  and  when,  as 
in  this  case,  the  addition  is  made  with  the  assistance  and  com- 
plicity of  the  holder,  it  must  be  deemed  and  held  a  material 
alteration  and  to  destroy  the  validity  of  the  note  as  evidence. 
2  Parsons  on  Notes  and  Bills,  657,  561,  571  and  681;  Nichol- 
son V.  Combs,  90  Ind.  615;  Hamilton  v.  Hooper,  46  la.  515; 
Addison  on  Contracts,  Sec*  1280;  Haskell  v.  Chanion,  30  Mo. 
136;  Wallace  v.  Jewell,  21  Ohio,  8,  163;  Sheriff  v.  Suggett,  9 
B.  Mon.  8. 

At  the  request  of  the  plaintiff  in  error  the  court,  on  this 
point,  gave  the  following  instruction : 

"The  court  instructs  the  jury  for  the  defendant,  that  under 
the  plea  of  non  est  factum^  in  this  case,  they  must  not  only 
determine  whether  the  defendant  signed  the  note,  but  whether 
the  note  has  been  materially  altered  since  it  was  executed  and 
delivered  by  the  defendant  and  his  co-makers  to  the  plaintiff's 
assignor,  Mary  Sawyer;  and  if  the  jury  believe  from  the  evi- 
dence in  this  case  that  after  the  execution  and  delivery  of  the 
note  in  controversy  in  this  case,  the  said  Mary  Sawyer  pro- 
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cured  the  signature  to  eaid  note  of  one  Frank  Courtney,  with- 
out the  knowledge  or  consent  of  defendant,  that  such  altera- 
tion would  be  material  and  would  discharge  the  defendant 
from  any  liability  on  the  same.  And  if  they  so  believe,  the 
jury  should  find  for  the  defendant" 

And  at  the  request  of  the  defendant  in  error  the  court  gave 
this  instruction: 

"  If  the  jury  believe  from  the  evidence  that  the  defendant^ 
George  Soaps,  executed  the  promissory  note  in  evidence  as 
charged  in  either  count  of  the  plaintiff's  declaration,  the  fact 
(if  it  is  a  fact  shown  by  the  evidence)  tliat  the  witness,  Court- 
ney, after  the  execution  of  said  note  signed  the  same  either 
with  or  without  the  knowledge  of  the  defendant,  docs  not 
make  such  an  alteration  of  the  note  as  would  affect  the  liabil- 
ity of  the  defendant,  and  the  defendant  would  remain  liable  on 
said  note  notwithstanding  such  signing  by  Courtney." 

No  other  instruction  was  given  bearing  npon  this  branch  of 
the  case. 

The  first  of  these  instructions,  it  may  be  conceded,  states  the 
law  correctly,  but  it  was  only  applicable  in  case  the  jury 
should  find  from  the  evidence  that  Mre.  Sawyer  procured 
Courtney  to  sign  the  note,  and  it  left  them  wholly  unadvised 
as  to  the  effect  of  the  alteration  if  the  jury,  though  not  find- 
ing that  Mrs.  Sawyer  did  procure  Courtney  to  sign,  yet  did 
believe  from  the  evidence,  as  was  clearly  and  conclusively 
proven,  that  she  brought  the  note  to  Courtney  and  placed  it 
in  his  hands  for  the  express  purpose  of  allowing  and  permit- 
ting him  to  alter  it,  and  that  he  did  so  with  her  full  and  free 
knowledge  and  consent  Desiring  to  know  the  rule  of  the 
law  applicable  to  that  state  of  the  case,  the  jury  would  natu- 
rally and  properly  consult  the  other  instruction,  and^in  tlmt 
they  ai*e  told  in  absolute  and  unconditional  teuns  that  tlie 
addition  of  the  name  of  Courtnev,  whetlier  with  or  without 
the  knowledge  or  consent  of  Soaps,  did  not  in  any  degree 
affect  the  liability  of  Soape,  and  that  notwithstanding  the 
signing  by  Courtney,  the  note  must  be  paid  by  Soaps.  If 
the  two  instructions  are  not  wholly  irreconcilable  the  only 
conclusion  to  be  drawn  from  a  oonsideration  of  both  of  thoni 
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is,  that  an  alteration  of  a  note  only  affects  its  validity  when 
the  payee  procures  another  person  to  make  the  change  in  it, 
which  we  think  is  not  the  law.  The  last  instruction  is  so  i*ad- 
ioally  wrong,  and  the  first  so  likely  to  mislead,  that  the  verdict 
of  the  jury  may  well  be  attributed  to  a  misapprehension  as  to 
the  true  state  of  the  law  on  the  question. 

It  is  urged,  however,  that  the  jury  may  have  found  that 
the  plaintiff  in  error  ratified  the  act  of  signing  by  Courtney. 
The  only  testimony  tending  to  prove  a  ratification  is  that  of 
Samuel  A.  Friedman,  one  of  the  plaintiffs  in  en-or,  which  is 
as  follows: 

"I  asked  Soaps  if  he  did  not  undei-stand  Courtney  was  to 
sign  the  note  when  he  signed  it.  He  said  he  did."  On  cross- 
examination  the  witness  said  he  was  a  witness  in  the  County 
Court  at  a  time  when  this  case  was  tried  there  and  that  he 
then  testified  to  this  alleged  conversation  with  Soaps,  the 
same  as  he  had  sworn  to  it  Soaps  testified  that  he  did  not 
have  the  conversation  with  Friedman,  and  that  Friedman  did 
not  testify  to  it  in  the  County  Court. 

James  Colboran,  Frank  Courtney  and  John  Walker  each 
testified  that  they  were  present  in  the  County  Court  at  the 
trial  referred  to  by  Friedman,  and  heard  him  testify,  and  that 
he  did  not  on  that  occasion  testify  anything  about  the  alleged 
conversation  with  Soaj^s. 

Plaintiff  in  error  then  offered  in  evidence  the  second  count 
of  the  first  declaration  filed  by  the  defendants  in  error,  in 
which  it  is  averred  that  Mary  A.  Sawyer,  while  she  was  the 
payee  of  the  note  after  the  execution,  the  better  to  secure  its 
payment,  procured  divers  persons  to  sign  the  note,  all  of  which 
was  without  the  knowledge  or  consent  of  Soaps,  and  whicii 
had  never  since  tlien  been  ratified  bv  him. 

The  court,  upon  the  objection  of  the  defendants  in  error, 
refused  to  allow  I4ie  count  to  be  read  to  the  jury,  which  is 
assigned  as  a  ground  of  error.  We  think  ihe  rule  is,  that  the 
admissions  of  a  party  as  to  a  fact,  no  matter  how  made,  may 
be  given  in  evidence  against  him. 

Bills  in  chancery  and  answers  in  chancery  have  uniformly 
been  deemed  admissible  in  evidence,  and  that,  too,  without 
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regard  to  whether  such  pleading  were  sworn  to  or  not.  Rob- 
bins  V.  Butler,  24  III.  387;  Daub  v.  Englebach,  109  111.  267. 

In  the  ease  last  cited  an  unsworn  answer  which,  like  the 
declaration  in  the  case  at  bar,  had  been  withdrawn  from  the 
files  by  leave  of  court,  was  held  to  be  competent  evidence,  and 
in  relation  to  that  it  is  there  said:  "It  is  wholly  immaterial 
whether  the  answer  was  sworn  to  or  not  and  it  does  not  mat- 
ter that  it  was  withdrawn  from  the  files." 

While  at  common  law  fictions  are  recognized  in  pleadings, 
and  it  was  not  required  that  pleadings  should  state  the  truth, 
yet  the  decided  weight  of  authority  is  that  common  law  plead- 
ings are  admissible  in  evidence.  Wharton  on  £vidence,  Sec. 
838;  Lyster  v.  Stickney,  4  McCrary  C.  C.  109;  Gery  v.  Man- 
nel,  89  N.  0.  83;  Peckham  Iron  Co.  v.  Harper,  41  Ohio 
State,  100;  Boots  et  al.  v.  Cannon,  94  Ind.  408.  Much*  that 
has  been  said  against  the  admissibility  of  this  count  in  tlie 
declaration,  applies  not  so  much  to  its  com{>etency  but  to  its 
weight  and  value  as  evidence. 

If  it  was  admissible  it  should  have  been  submitted  to  the 
jury,  who  are  the  judge  of  its  weight  as  evidence.  If  it  tended 
to  support  the  issue  upon  the  part  of  the  plaintiff  in  error,  he 
had  the  right  to  the  benefit  of  it.  The  burden  of  proving 
that  Soaps  consented  to,  or  ratified  the  signing  by  Courtney, 
rested  upon  the  defendants  in  error.  The  only  evidence 
relied  upon  to  establish  the  knowledge  of,  or  ratification  by. 
Soaps  of  the  act  of  Courtney,  was  the  testimony  of  FHedman, 
one  of  the  plaintiffs.  In  this  he  was  directly  contradicted  by 
Soaps,  and  the  weight  of  his  evidence  was  affected  by  the 
testimony  of  Cothran,  Courtney  and  Walker,  which  tended  to 
contradict  and  impeach  it,  and  at  this  juncture  the  statements 
in  the  second  count  of  the  declaration,  if  admitted,  might  have 
been  of  decided  value  to  the  plaintiffs  in  error.  It  was  sub- 
ject to  explanation  which  might,  of  course,  have  greatly  weak- 
ened its  effect. 

The  plaintiff  in  error  was  entitled  to  the  benefit  of  whatever 
weight  the  jury  might  have  given,  and  we  think  it  was  error 
to  exclude  it. 

It  may   be  said  that  the  evidence  heard  developed  the 
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whole  of  the  transaction  between  the  parties,  which  resulted  in 
the  execution  of  the  note,  and  that  the  original  indebtedness 
and  consideration  was  proven,  and  the  alteration  being  with- 
out fraudulent  intent  the  judgment  for  the  plaintiff  below 
should  be  upheld.  Without  expressing  any  opinion  as  to  the 
existence  of  an  original  indebtedness,  or  as  to  right  of  assign- 
ees of  an  original  indebtedness  to  sue  in  their  own  names  at 
law,  it  is  sufficient  to  say  that  each  count  of  the  declaration 
declares  upon  a  note,  and  that  evidence  of  the  original  indebt- 
edness could  not  be  applied  to  sustain  a  recovery  under  the 
pleadings. 
For  the  reasons  given  the  judgment  must  be  reversed  and 

the  cause  remanded. 

jReversed  and  remanded* 


Lake  Erie  &  Western  Railroad  Company 

V. 

The  People  of  the  State  of  Illinois,  for  use,  etc, 

Railroada-'Failure  to  Stop— Penalty— Sec.  88,  Chap.  114,  U.  S. 

1.  The  statnte  providing  that  a  railroad  company  is  liable  to  a  penalty 
for  failing  to  stop  any  one  of  its  trains  at  a  given  station  on  the  line  of  its 
road  is  a  penal  one  (the  judgment  rendered  in  such  case  is  in  the  nature  of 
a  fine),  and  must  be  strictly  construed,  and  to  warrant  the  imposition  of  the 
punishment  provided,  the  proof  must  bring  the  one  accused  of  its  violation 
clearly  within  the  provisions  of  the  law.  Courts  have  no  power  to  extend 
such  enactments  to  cases  not  clearly  within  their  terms,  nor  can  usage  or 
custom  be  held  to  extend  the  terms  of  a  penal  statute. 

2.  The  rule  applicable  to  the  enforcement  of  a  penal  statute  is,  that  it 
should  be  clearly  made  to  appear  that  the  precise  statutory  offense  ham 
been  committed. 

&  The  word  ''advertised,**  in  common  acceptation  means  notice* 
printed,  written,  or  published  in  a  newspaper. 

4.  A  given  station  not  being  a  county  seat,  unless  it  is  **  advertised  by 
the  railroad  company  as  a  place  for  receiving  and  discharging  passengers** 
tiie  statute  can  not  be  invoked  in  cuse  of  a  failure  to  stop. 

b.  Where  a  station  is  advertised  as  a  place  where  trains  will  only  stop 
OD  signal,  a  failure  to  stop  thereat  because  signaled  to  do  so,  or  because  of 
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a  contract  with  an  agent  of  the  company  to  do  so.  or  because  such  train 
usually  stopped  there  when  requested,  will  not  justify  the  infliction  of 
the  statutory  penally,  though  it  would  possibly  warrant  a  recovery  of  dam- 
ans suffered  in  case  uf  signal. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  A.  Sample,  Judge,  presiding. 

Mr.  A.  £.  De  Mamge,  for  appellant 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  appellees. 

BoGGS,  J.  In  this  action  in  the  court  below,  a  judgment 
was  rendered  against  appellant  in  the  sura  of  $100,  as  a  pen- 
alty for  failing  to  stop  its  passenger  train  at  Carlock,  a  village 
on  the  line  of  its  road,  according  to  the  requirement  of  Sec. 
88,  Chap.  114,  of  the  Be  vised  Statutes,  which  is  as  follows: 

'*  Every  railroad  corporation  shall  cause  its  passenger  train 
to  stop  upon  its  arrival  at  each  station  advertised  by  such  cor- 
poration as  a  place  for  receiving  and  discharging  passengers 
upon  and  from  such  trains,  a  sufficient  length  of  time  to 
receive  and  let  off  such  passengers  with  safety.  Provided,  all 
regular  passenger  trains  shall  stop  a  sufficient  length  of  time 
at  the  railroad  station  of  county  seats  to  receive  and  let  off 
passengers  with  safety."  Sec.  90  of  the  same  chapter  provides 
for  a  forfeiture  of  not  less  than  $100,  nor  more  tlian  $500,  for 
a  violation  of  such  provision. 

Eichard  L.  Carlock,  the  beneficial  plaintiff,  was  a  passenger 
on  train  No.  4  and  desired  to  alight  at  the  village  of  Carlock, 
but  the  train  did  not  stop  there.  Carlock  is  not  a  county 
seat,  and  unless  it  was  '^  advertised  by  the  appellant  as  a  place 
for  receiving  and  discharging  passengers,"  the  statute  in 
question  imposed  upon  the  appellant  no  duty  of  stopping  its 
train  there. 

Appellees  contend  that  the  proof  shows,  first,  that  this  train 
called  No.  4,  uniformly  stopped  at  Carlock  whenever  there 
was  a  passenger  on  board  who  wished  to  alight  there,  or 
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whenever  there  was  any  one  at  the  station  who  wished  to  get 
on  the  train;  second,  that  the  station  ap^ent  told  Mr.  Carlock 
that  the  train  No.  4  would  so  stop;  third,  that  Mr.  Carlock 
was  received  on  the  train  and  his  ticket  taken  by  the  conduc- 
tor; fourth,  that  upon  the  printed  "folder,"  train  No.  4,  1:10 
A.  M.,  was  ^iven  as  the  time  the  train  would  arrive  at  Carlock, 
but  by  a  star  which  referred  to  tlie  foot  of  the  page  it  was 
noted  that  it  would  "stop  only  on  signal."  These  facts 
appellee  further  contends  constitute  an  "advertisement"  of 
Carlock  as  a  place  for  receiving  and  discharging  passengers 
within  the  meaning  of  the  enactment  in  question. 

This  statute  is  a  penal  one;  the  judgment  rendered  against 
the  appellant  is  in  the  nature  of  a  fine  inflicted  for  its  viola- 
tion. 8uch  statutes  are  to  be  strictly  construed,  and  to  war- 
rant the  imposition  of  the  punishment  provided,  the  proof 
must  bring  the  one  accused  of  its  violation  clearly  within  the 
provisions  of  the  law.  Courts  have  no  power  to  extend  such 
enactments  to  cases  not  clearlv  witliin  their  terms.  Nor  can 
usage  or  custom  be  held  to  extend  the  terms  of  a  penal  stat- 
ute. I.  &  St.  L.  R  K.  &  C.  Co.  V.  People,  19  111.  App.  141; 
Same  v.  Same,  122  111.  506. 

The  word  "advertised,"  in  common  acceptation  means 
notices  printed  or  written  or  published  in  a  newspaper.  An- 
derson's Law  Dictionary,  38.  Advertisements  are  notices  pub- 
lished either  by  handbills  or  in  a  newspaper,  is  a  definition 
given  in  Bouvier's  Law  Dictionary,  138. 

It  is  in  this  sense  that  the  word  was  employed  by  the  legis- 
lature in  this  enactment. 

Carlock  was  not  advertised  by  the  folder  as  a  "place  for 
receiving  and  discharging  passengers,"  but  was  expressly 
advertised  as  a  place  where  the  train  would  only  stop  if  sig- 
naled to  do  so.  A  failure  to  stop  if  signaled  might  of  course 
subject  the  appellant  to  such  damages  as  the  failure  should 
cause,  but  to  hold  that  a  failure  to  stop  there  because  signaled 
to  do  so,  or  because  of  a  contract  with  the  agent  of  the  appel- 
lant to  do  so,  or  because  such  train  usually  did  stop  when 
requested,  would  subject  the  appellant  to  the  forfeiture  pro- 
vided for  in  violation  of  the  statute  in  question,  would  simply 
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be  au  extension  by  the  court  of  a  penal  statute  to  a  case  not 
within  its  terms. 

The  rule  applicable  to  the  enforcement  of  a  penal  statute  is 
that  it  should  be  clearly  made  to  appear  that  the  precise  stat- 
utory offense  has  been  committed.  C.  B.  &  Q.  R  K.  Co.  v. 
People,  77  111.  443. 

The  facts  relied  upon  by  appellee  to  sustain  an  allc^tion 
that  Carlock  was  *' advertised  as  a  place  for  receiving  and  dis- 
charging passengers,"  might  have  weight  and  application,  if 
the  action  had  been  to  recover  damages  actually  sustained  by 
the  beneficial  plaintiff  by  reason  of  the  failure  to  stop,  but 
they  do  not  justify  the  infliction  of  a  penalty  by  way  of  pun- 
ishment under  the  statute  for  not  stopping. 

For  the  reasons  indicated  the  judgment  must  be  reversed. 

Judgment  reversed. 


Illinois  Central  Railroad  Company 

42    3flO;  y, 

J.  W.  Finney. 

Railroads— NegUgenee— Killing  of  Stock — Failure  to  Fenee* 

In  an  action  brought  to  recover  from  a  railroad  company  for  the  death  of 
Rtock,  alleged  to  have  occurred  througph  its  failure  to  provide  a  fence,  it 
does  not  establish  liability  to  alone  show  that  there  was  no  fence  where  a 
fence  was  necessary;  it  must  also  be  shown  that  the  stock  came  on  the  track 
at  a  point  where,  by  law,  a  fence  was  required,  and  that  by  reason  of  the 
failure  so  to  fence,  the  loss  occurred. 

[Opinion  filed  December  3, 1891.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  0.  B.  Smith,  Judge,  presiding. 

Messrs.  W.  L.  Eaboubn  and  W.  J.  Calhoun,  for  appellant. 

Mr.  G.  W.  Salmans,  for  appellee. 

Wall,  P.  J.     The  appellee  recovered  a  judgment  against 
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the  appellant  for  $50  on  account  of  a  cow  killed  by  the  engine 
of  appellant.  The  gi'onnd  of  recovery  as  alleged,  was  that 
the  appellant  had  neglected  to  fence  its  track.  There  was  no 
allegation  of  negligence  in  the  management  of  the  engine. 
The  place  where  the  injury  occurred  was  Alvin  Station,  an 
unincorporated  village;  and  while  there  was  no  fence  there 
for  a  considerable  distance  east  of  the  point  of  collision,  the 
question  is,  whether  at  the  place  where  the  animal  came  on 
the  track  a  fence  was  necessary.  The  switches  extend  east  of 
the  point  of  collision  according  to  all  the  evidence,  and  it  is 
qnite  clear  that  no  fence  was  necessar}^  there,  though  it  is 
equally  clear  that  further  east  a  fence  was  necessary  but  had 
not  been  provided. 

There  is  absolutely  no  proof  to  show  where  the  cow  came 
on  the  track,  and  fr(»m  all  the  circumstances  there  is  as  much 
reason  to  suppose  this  was  within  the  switch  limits  as  that  it 
was  beyond. 

The  situation  then  is  this,  that  at  the  station  the  company 
had  neglected  to  provide  a  fence.  A  fence  was  not  necessary 
within  what  may  be  called  the  depot  grounds;  that  is  to  say, 
such  portion  as  was  necessary  for  the  switches  and  other  pur- 
poses connected  with  the  depot  It  was  necessary  beyond  the 
limits  thus  indicated. 

It  does  not  establish  liability  to  show  that  there  was  no 
fence  where  a  fence  was  necessary.  It  must  also  be  shown 
that  the  animal  came  on  the  track  at  a  point  where  by  law  a 
fence  was  required,  and  therefore  tliat  by  reason  of  the  failure 
so  to  fence  the  loss  occurred.  But  that  was  not  shown  here, 
and  therefore  the  record  does  not  support  the  judgment. 

We  do  not  think  it  necessarv  to  discuss  the  action  of  the 
court  in  giving  instructions  further  than  to  say  that  the  law 
was  given  to  the  jury  with  sufficient  fullness  and  accuracy. 

Nor  need  we  discuss  the  question  of  the  contributory  neg- 
ligence of  plaintiff  in  allowing  the  animal  to  run  at  large  at  a 
place  where  there  was  so  much  liability  to  injury. 

Because  the  evidence  does  not  show  that  the  animal  went 
npon  the  road  at  a  point  where  the  company  was  required 
to  fence,  tiie  judgment  must  be  reversed  and  the  cause 
remianded.  Heveraed  and  remanded. 
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Home  Insurance  Compant 

V. 

^?5r'  Belle  Field. 

Fire  Insurance — Homestead  and  Dower — Policy — Conditions—Breach 
— Wa  iver — Evidence — Instructions^ 

1 .  A  woman  can  not  have  two  unasaigned  estates  of  homestead  existing 
at  the  same  time. 

2.  A  widow,  who,  having  an  estate  of  homestead  unassigned,  marries 
agiiin,  can  not  retain  such  estate  by  continuing  in  possession  by  a  tenant, 
where  her  second  husband  has  a  homestead. 

3. '  The  ]aw  does  not  impose  upon  a  widow  having  an  estate  of  homestead, 
the  duty  and  obligation  of  preserving  the  buildings  involved,  by  insurance 
against  fire,  and  of  applying  money  received  from  such  insurance  to  the 
rebuilding  thereof,  in  case  of  destruction  by  fire,  so  that  the  heir  shall  not 
bo  deprived  of  the  inheritance. 

4.  Where  it  is  provided  in  a  policy  that  the  company  shall  not,  in  any 
event,  be  liable  for  an  amount  greater  than  a  certain  proportion  of  the  value 
of  the  property  covered,  and  that  it  will  only  indemnify  assured,  the  jury 
should  not  be  instructed  that  if  they  find  for  the  assured  they  may  award 
whatever  the  evidence  shows  the  property  to  have  been  worth. 

5.  Where  a  policy  provides  that  assured  may  recover  a  certain  per- 
centage of  her  interest  in  given  property,  she  may  so  recover  although  tho 
interest  is  only  a  dower  interest. 

6.  In  a  litigation  concerning  (he  separate  property  of  a  wife,  or  insurance 
policies  covering  her  property,  her  husband  can  lawfully  testify  in  her 
behalf. 

7.  A  provision  providing  that  the  company  will  not  be  liable  for  loss 
by  fire  until  the  premium  is  actually  paid,  is  legal,  but  may  be  waived.  The 
burden  of  proving  a  waiver  is  upon  the  party  who  asserts  it. 

8.  To  constitute  a  waiver  of  such  a  provision  on  the  ground  of  exten- 
sion of  credit,  so  that  a  court  will  be  justified  in  ignoring  it  as  a  part  of 
the  contract  of  insurance,  the  existence  of  an  indebtedness  from  the  assured 
to  the  company,  for  the  premium,  must  appear. 

9.  An  option  of  taking  a  policy  at  any  time  during  a  given  month,  by 
paying  the  premium  thereon,  is  not  an  extension  of  credit,  but  rather  a 
refusal  of  credit.  Such  option  can  not  be  exercised  after  the  property  has 
been  destroyed. 

10.  Evidence  tending  to  show  breaches  of  the  conditions  of  a  policy,  in 
that  assured  was  not  sole  owner  of  the  property,  also  false  and  fraudulent 
representations  in  bis  proofs  of  loss,  and  that  the  property  was  vacant  and 
unoccupied  when  burnt,  may  be  given  under  the  general  issue  when  the 
action  is  in  assumpsit,  and  it  is  proper  to  sustain  demurrers  to  pleas  setting 
up  the  same. 
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.  [Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Conrt  of  Greene  County;  the 
Hon.  George  W.  Herdman,  Judge,  presiding. 

Mr.  James  B.  Wabd,  for  appellant 

Messrs.  Mark  MKYERSTEm  and  Withers  &  Eainey,  for 
appellee. 

BoGGS,  J.  This  is  an  action  of  assumpsit,  brought  by  appel- 
lee, to  recover  upon  an  insurance  policy  issued  by  the  appellant 
company.  The  policy  bears  date  October  31,  1889,  and  pur- 
ports to  insure  a  frame  store  house  in  the  sum  of  $400,  and 
certain  articles  therein  in  the  sum  of  $136,  as  the  property 
of  the  appellee.  This  policy  came  into  the  possession  of  the 
appellee  under  the  following  circumstances: 

John  Scott,  an  agent  of  tiie  appellant  company  to  solicit 
applications  for  insurance  upon  farm  property,  ciime  to  Bates 
&  Morrow,  appellant's  agents  at  Koodhouse,  Illinois,  who  had 
power  to  write  policies  for  the  appellant  company,  and 
requested  that  this  policy  be  written.  It  was  at  his  request 
written,  and  held  by  Bates  &  Morrow  for  some  days,  for  pay- 
ment of  the  premium. 

Afterward,  at  Scott's  request,  the  policy  was  handed  to  him 
to  be  by  him  left  with  one  W.  H.  Pinkerton,  a  merchant  in 
Roodhouse.  It  was  so  left  with  Pinkerton,  who  was  author, 
ized  to  deliver  it  to  the  appellee  if  the  premium  was  paid  during 
the  month  of  November.  No  written  or  other  application  for  i 
insurance  is  shown  to  have  been  made  by  the  appellee,  and  the 
record  is  entirely  silent  as  to  any  arrangement  or  agreement 
between  Scott  and  her  as  to  the  policy  or  the  premium  thereon. 
All  that  is  shown  is,  that  the  policy  was  written  at  the  request  of 
Scott  and  left  with  Pinkerton,  to  be  delivered  to  the  appellee 
or  her  husband  if  the  premium  was  paid  during  the  month  of 
November.  On  the  night  of  the  24th  of  November,  at  which 
time  the  policy  was  yet  in  Pinkcrton's  possession,  the  building 
and  its  contents  were  consumed  by  lire.  In  the  forenoon  of 
the  next  day,  the  husband  of  appellee  came  to  Pinkerton's 
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8tore  and  without  making  known  the  destmctiou  of  the  prop- 
erty^ though  the  same  was  well  known  to  him,  paid  the  premium 
and  received  the  policy.  Pinkerton  at  once  paid  the  money 
to  Bates  &  Morrow,  while  both  he  and  they  were  ignorant  of 
the  fact  that  the  store  house  had  burned. 
^  One  of  the  provisions  of  the  policy  is,  that  the  appellant 
'shall  not  be  liable  for  any  loss  thereunder  until  the  premium 
is  actually  paid.  This  appellee  contends  may  be  waived,  and 
is  waived,  if  the  assured  is  granted  an  extension  of  time  in 
which  to  make  payment. 

If  the  agents  of  appellant  had  delivered  the  policy  to  the 
appellee  upon  her  promise  that  she  would  pay  the  premium  in 
the  future,  it  may  be  conceded  that  a  waiver  of  such  a  i)rovi8ion 
would  be  declared;  or,  if  it  appeared  that  upon  her  promise  of 
payment  of  the  premium  in  the  future,  the  agents  had  pre- 
pared the  policy  and  retained  it  for  payment— or  delivered  it 
to  another  person  to  bo  delivered,  if  the  payment  be  made 
within  the  agreed  time — then  there  might  be  force  in  a  claim 
that  such  stipulation  of  the  policy  should  be  deemed  to  have 
been  waived  and  the  insurance  company  held  liable  if  loss 
occurred  within  the  time  fixed  for  payment,  though  before 
actual  payment  of  the  premium.  In  either  of  these  supposed 
cases  there  is  a  promise  of  the  assured  to  pay,  and  of  the  com- 
pany to  insure,  and  an  extension  of  the  time  of  payment  given, 
which  would  constitute  a  contract  binding  upon  both  parties 
thereto  and  would  operate  to  waive  a  provision  in  the  policy 
exempting  the  insurance  company  from  a  loss  occurring  before 
the  premium  fell  due  imder  the  contract. 

The  provision  of  the  policy  in  question  is  one  that  may 
lawfully  be  made,  and  when  made  must  be  enforced  unless  a 
waiver  is  proven.  The  burden  of  proving  such  waiver  is 
upon  the  party  who  asserts  it.  There  being  nothing  in  this 
record  from  which  it  can  be  known  that  the  appellee  ever 
applied  for  tliis  insurance,  or  that  she  ever,  either  by  an 
expressed  or  inipliod  contract,  became  in  any  way  bonndt  opay 
the  premium,  or  that  she  intended  to  accept  the  policy,  an 
essential  element  of  a  contract  is  wholly  wanting.  The  policy 
was  prepared  and  left  with  Pinkerton,  who  was  instructed  to 
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^ive  it  to  her  if  she  did  pay  the  premium,  but  there  is  an 
entire  absence  of  proof  obligating  the  appellee  to  pay  at  any 
time.  To  constitute  a  waiver  of  the  provision  under  consid- 
eration, 60  that  a  court  would  bo  justified  in  ignoring  it  as  a 
part  of  the  contract  of  insurance,  the  existence  of  an  indebted- 
ness from  the  appellee  to  the  appellant  company,  for  the  pre- 
mium, must  appear  in  the  proofs. 

It  can  not,  it  seems  to  us,  be  said  in  this  case  that  an  exten- 
sion of  time  of  payment  of  an  indebtedness  of  the  appellee 
was  granted,  because  no  indebtedness  appears.  An  option  of 
taking  the  policy  at  any  time  during  the  month  by  paying  the 
premium  thereon,  was  proffered  to  the  appellee.  Such  is 
not  an  extension  of  credit  but  is  rather  a  direct  refusal  of 
credit.  The  option  given  her  could  not  in  fairness  or  justice 
be  exercised  after  the  property  had  been  destroyed.  At  the 
time  of  the  fire  there  was  no  obligation  on  the  part  of  the 
appellee  to  pay  the  appellant  company  for  indemnity,  and  as 
the  obligations  of  contracting  parties  must  be  mutual,  there 
was  then  no  obligation  on  the  part  of  the  appellant  company 
to  make  good  the  loss.  Tlie  judgment  is  not,  therefore,  sup- 
ported by  the  evidence  and  must  be  reversed. 

As  the  case  will  again  be  heard,  it  is  necessary  that  we 
should  consider  other  alleged  errors  involving  questions  of 
law  that  must  arise  upon  the  future  hearing.  The  second, 
third,  fourth  and  fifth  of  appellant's  pleas  set  out  separate 
alleged  breaches  of  the  conditions  of  the  policy,  i,  e.,  that 
appellee  was  not  the  sole  owner  of  the  property;  that  she  made 
false  and  fraudulent  representations  in  her  proof  of  loss,  and 
that  the  property  was  vacant  and  unoccupied.  A  general 
demurrer  was  sustained  to  each  of  these  pleas.  The  ground 
of  such  demurrer  is,  that  the  plea  of  the  general  issue  was 
broad  enough  to  admit  all  evidence  that  could  have  been 
admitted  under  any  of  the  pleas.  The  appellant  was  allowed 
to  produce  before  the  jury  evidence  in  support  of  each  of 
the  special  pleas,  so  that  no  reversible  error  occurred  in  that 
respect 

It  is  the  opinion  of  a  majority  of  this  court  that  any  evi- 
dence tending  to  show  breaches  of  a  policy  as  set  out  in  these 
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special  pleas  may  be  given  under  the  general  issue  when  the 
action  is  in  assumpsit,  and  that  therefore  the  demurrei*8  to 
the  several  special  pleas  in  question  were  properly  sustained. 

The  title  to  the  storehouse  premises  described  in /the  policy 
was  in  Lewis  Doyle  at  the  time  of  his  death.  It  was  his 
homestead.  The  ap^iellee  was  then  his  wife,  and  at  tlie  time 
of  his  death  lived  tliere  with  him.  They  had  one  child,  a 
daughter,  who  yet  lives. 

Upon  the  deatli  of  Doyle,  the  appellee  became  vested  with 
an  estate  of  homestead  and  an  interest  by  way  of  dower  in 
the  premises.  It  is  conceded  that  she  had  no  other  interest, 
right  or  title  in  or  to  the  pro[)erty.  Neither  homestead  nor 
dower  has  been  assigned  to  her.  About  two  years  after  the 
death  of  Doyle,  appellee  married  her  present  husband,  George 
W.  Field,  and  then  removed  with  him  to  his  home  upon  a  farm 
owned  by  him  about  four  miles  distant,  where  she  has  since 
and  for  some  four  years  resided. 

She  thus  became  invested  with  an  estate  of  homestead  in 
the  property  of  her  present  husband,  and  necessarily  divested 
of  a  like  unassigued  estate  in  the  lands  of  her  deceased  hus* 
band. 

She  could  not  have  two  nnassigned  estates  of  homestead 
existing  at  the  same  time. 

Yet  the  right  of  recovery  in  the  case  at  bar,  so  far  as  the 
instructions  of  the  court  were  concerned,  is  based  wholly  upon 
the  alleged  existence  of  an  estate  of  homestead  in  the  appellee. 
In  the  third  instruction  asked  for  and  given  for  the  appellee, 
the  jury  were  told  that  an  estate  of  homestead  is  an  insurable 
interest,  and  the  second  instruction  given  for  the  appellee  is: 

"  Second.  The  court  instructs  the  jury  that  if  the  plaintiflF 
in  this  case,  on  the  death  of  her  husband,  Doyle,  was  occup}'- 
ing  the  premises  in  controversy  as  their  homestead,  and  after- 
ward married  Mr.  Field,  and  then  rented  out  the  premises 
in  controversy  and  continued  to  so  rent  them,  and  the  same 
were  occupied  by  her  tenant  at  the  time  of  the  issuing  of  the 
policy  in  this  case — at  that  time,  under  law,  she  had  not  aban- 
doned her  homestead  and  had  an  insurable  interest  therein 
notwithstanding  the  fact  that  she  may  have  been  living  at 
some  other  place  with  her  present  husband." 


Third  District— May  Term,  1891.        397 

Home  Insurance  Co.  v.  Field. 

It  may  bo  tliat  a  widow  having  an  estate  of  homestead 
nnassigned  may  remain  and  live  with  a  second  husband  even 
away  from  her  former  home,  and  still  retain  the  homestead 
estate  if  she  continue  in  its  possession  by  a  tenant,  but  tliis  is 
only  true  when  the  second  husband  has  no  homestead.  In  the 
case  at  bar  the  second  husband  owned  a  farm  and  lived  upon  it; 
the  appellee,  when  the  policy  was  issued,  lived  tliere  with  him 
as  his  wife,  and  had  so  lived  there  for  some  years  before.  It 
was  his  homestead  and  also  her  homestead,  and  she  could  have 
but  one  unassigned  homestead.  That  the  present  husband  of 
appellee  owned  the  farm  upon  which  lie  and  appellee,  husband 
and  wife,  lived,  was  proven  and  uncontradicted,  and  such  own- 
ership of  the  husband  was  a  controlling  fact  in  determining 
whether  appellee  retained  a  homestead  in  the  property  in 
question.  Its  omission  made  the  instruction  misleading  and 
could  but  have  led  the  jury  to  an  erroneous  conclusion. 

The  vice  of  this  instruction  is  made  more  effective  by 
instruction  number  thirteen,  also  given  on  request  of  the 
appellee,  wherein  the  jury  are  instructed  tliat  "  a  homestead 
interest  is  a  life  estate  giving  the  appellee  the  use  of  the 
property  during  her  natural  life,  and  that  it  was  lier  duty 
and  obligation  to  preserve  the  buildings  on  such  property,  so 
that  the  heir  succeeding  her  should  not  be  deprived  of  his 
inheritance,  and  that  in  estimating  the  damages,  if  they  found 
for  the  appellee,  they  should  assess  whatever  the  evidence 
shows  the  value  of  the  buildings  to  have  been  at  the  time  of 
the  fire." 

This  instruction  ought  not  to  have  been  given,  because  the 
uncontradicted  testimony  was,  that  the  plaintiff  had  no  home- 
stead interest  in  this  property,  nor  do  we  understand  that  the 
law  imposes  upon  a  widow  having  an  estate  of  homestead,  the 
duty  and  obligation  of  preserving  the  buildings  by  insurance 
against  lire,  and  of  applying  money  received  from  such  insurance 
to  the  rebuilding  of  the  house,  so  that  the  heir  shall  not  be 
deprived  of  the  inheritance,  etc. 

The  instruction  also  erroneously  directs  the  jury  if  they 
found  for  the  appellee,  to  award  her  "whatever  the  evidence 
shows  the  value  of  the  buildings  to  have  been."     The  policy 
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Dpon  which  the  action  rests  proTides  that  the  company  should 
not,  in  any  event,  be  liable  for  an  amount  greater  than  three- 
fourths  of  the  value  of  the  buildings,  and  this  is  fully  set 
out  in  the  declaration  filed  by  the  appellee.  A  further  pro- 
vision in  the  policy  is  that  tlie  appellant  only  indemnifies  the 
appellee  in  an  amount  not  e^cceeding  her  interest  in  the  prop- 
erty; yet  this  instruction  advises  the  jury  that  she,  if  success- 
ful, should  recover  the  value  of  the  buildings,  etc  We  have 
examined  the  series  of  instructions,  and  do  not  iind  that  any 
of  these  errors  in  these  instructions  were  corrected. 

The  evidence  did  establish  that  the  appellee  had  an  inter- 
est by  way  of  dower  in  the  insured  proiMjrty,  but  a  dower 
interest  is  only,  at  most,  a  life  estate  in  one-third  of  the  prop- 
erty. It  is  insisted  by  counsel  for  the  api^ellee  that  her  dower 
right  constituted  an  insurable  interest,  at  least  in  her,  and  that 
under  the  ruling  in  Andes  Ins.  Co.  v.  Fish,  71  III.  620,  an 
insurable  estate,  whether  by  title  in  fee,  for  life,  or  merely 
equitable,  entitles  the  holder  thereof  to  recover  the  whole 
amount  of  the  loss.  It  is  true  that  such  was  held  to  be 
the  proper  rule  applicable  to  that  case,  but  such  ruling  is 
expressly  based  upon  the  particular  phraseology  of  the  policy 
then  before  the  court.  It  is  there  said:  "The  policy  binds 
appellant  not  to  pay  the  assured  the  damages  which  shall 
occur  to  her  interest  in  the  property  *  ♦  *  but  all  loss 
or  damages  *  *  *  to  the  property;  «  ♦  ♦  and  when 
it  is  not  otherwise  limited  in  the  policy,  the  assured  is  entitled, 
where  she  has  an  insurable  interest,  *  *  *  to  the  whole 
amount  of  damage  done  to  the  property." 

The  policy  under  consideration  before  us  does  expressly 
limit  the  appellee's  recovery  to  an  amount  not  exceeding 
three-fourths  of  the  value  of  her  interest  in  the  property. 
We  know  of  no  reason  why  this  clause  of  the  policy  should 
bo  deemed  inoperative,  nor  is  tliere  any  reason  resting  in 
justice  or  fairness,  why  appellee  should  in  any  event  recover 
under  this  policy  more  than  '*her  interest  in  the  property." 
The  objection  to  the  competency  of  the  husband  of  the  appel- 
lee as  a  witness  in  her  behalf  was  properly  overruled.  The 
litigation  was  concerning  the  separate  property  of  the  wife. 
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and  thcaction  was  on  an  insurance  policy,  and  for  either  of 
these  reasons  the  husband  could  lawfully  testify  in  behalf  of 
the  wife.  Sec.  6,  Chap.  51,  E.  S.  Because  of  the  errors 
indicated,  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded* 


Peter  A.  Brady 

V. 

Pullman  Palace  Car  Compant. 

Practice — Amendment  qf  Record — Power  qf  Circuit  Court. 

1.  Where  a  bill  of  ezceptionn  has  been  Rtricken  from  the  records  of  a 
given  case  for  the  reason  that  it  wa»  not  presented  within  the  time  allowed 
by  order  of  court,  and  the  record  is  subsequently  so  amended  as  to  allow 
further  time  for  filing  such  bill,  even  if  it  was  filed  within  such  time,  it  can 
not  be  considered  as  a  pnrt  of  the  record  in  the  absence  of  a  motion  to 
restore  the  same  to  the  record,  or  to  rescind  the  order  striking  it  therefrom. 

2.  The  Circuit  Court  has  large  power  in  respect  to  amending  its  own 
record,  and  will  exercise  that  power  with  cautious  freedom  whenever  the 
proper  occasion  occurs,  but  it  can  not  make  such  amendments  as  a  matter 
of  grace  or  favor. 

3.  A  record  wherein  a  party  is  given  a  certain  time  in  which  to  file  a 
bill  of  exceptions,  should  not  be  so  amended  as  to  give  a  further  time  in 
which  to  file,  unleFs  there  is  something  to  amend  by,  nor  unless  it  is  appar- 
ent that  a  clerical  mistake  has  caused  the  judgment  of  the  court,  as  entered, 
to  oe  difft'rent  from  that  intended  by  the  court. 

4.  Such  amendment  should  not  stand,  where  it  is  apparent  from  the 
record  that  the  court  proceeded  without  evidence  or  inspection  of  the 
minutes,  or  the  production  of  any  foundation  whatever,  to  materially  change 
an  order  entered  some  years  before. 

5.  Where,  in  such  case,  it  appears  that  the  court  beard  evidence,  or 
inspected  the  minutes  of  the  judge,  or  that  it  entered  upon  an  investigation 
of  any  sort,  the  presumption  will  be  indulged  that  there  was  enough  before 
the  court  to  warrant  what  was  thereupon  judicially  done. 

6.  A  motion  that  such  an  amendment  be  made,  should  not  be  granted, 
for  the  reason  merely  that  an  objection  was  not  interposed  by  the  opposite 
party,  who  was  not  present,  though  notified  to  appear,  the  notice  not  con- 
taining any  mtiixiation  as  to  the  ground  upon  which  the  motion  would  be 
made. 


>. 
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[Opinion  filed  December  3, 1S9I.] 

Iv  EBBOB  to  tlie  Cireait  Conrt  of  Cumberland  Coonty;  the 
Hon*  W.  C.  Jones,  Jndge,  presiding. 

Messrs.  IIobace  S.  Clabk  and  Levi  X.  Brbweb,  for  plaint- 
iff in  error. 

Messrs.  J.  S.  RrNXELLS  and  William  BrssT,  for  defend- 
ant in  error. 

Wall,  P.  J.  At  the  November  term,  ISOO,  of  this  conrt, 
a  motion  was  intcr|)o^ed  by  the  defendant  in  error  to  strike 
oat  the  bill  of  exceptions,  becanse  it  was  not  presented  within 
the  time  allowed  by  the  order  of  the  conrt  That  motion  was 
sustained  and  the  bill  stricken  from  the  records.  Thereupon 
the  cause  was  continued. 

At  the  present  (May)  term,  the  plaintiff  in  error  obtained 
leave  to  file  an  additional  record,  from  which  it  appears  that 
at  the  February  term,  1891,  of  the  Cumberland  Circuit  Court, 
on  motion  of  the  plaintiff  in  error,  the  record  of  the  Circuit 
Court  was  amended  so  as  to  read,  '*  sixty  days  is  granted  plaint- 
iff  for  filing  bill  of  exceptions  from  the  last  day  of  this  August 
term,  1888." 

The  bill  was  actually  presented  within  the  period  thus 
designated.  No  motion  has  been  made  to  restore  the  bill  of 
exceptions  to  the  record,  or  to  rescind  the  order  striking  the 
same  from  the  record.  Therefore,  as  the  case  now  standp,  we 
can  not  consider  the  bill  of  exceptions  as  a  part  of  the  record. 
If  such  motion  had  been  made,  the  question  would  then  be 
presented,  what  effect  is  to  be  given  to  the  order  entered  in 
the  Circuit  Court,  of  the  February  term,  1891  ?  That  order 
was  simply  to  extend  the  time  for  filing  the  bill  of  exceptions 
by  making  a  new  order,  or  by  changing  the  original  order  so 
as  to  read,  sixty  days  from  the  last  day  of  the  term,  instead  of 
from  the  date  of  the  entry.  It  is  quite  apparent  that  this 
amended  order  was  made  without  proof  of  any  sort  Perhaps 
data  were  in  existence,  such  as  the  judge's  minutes,  or  the  like, 
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RifBcient  to  justify  the  change,  but  nothing  of  the  sort  was 
presented,  nor  does  it  appear  that  there  was  any  effort  to 
justify  the  action  of  the  court.  Merely  because  there  was  "  no 
objection  to  said  motion,"  it  was  entertained  and  allowed,  the 
defendanfy  in  error  not  being  present.  The  effect  and  sub- 
stance of  this  is,  tliat  thougli  notified  that  such  motion  would 
be  made,  the  defendant  in  error  did  not  appear,  and  because 
of  such  default  in  not  appearing,  tlie  motion,  being  pressed, 
was  allowed  without  allei^fation  or  proof  of  any  fact  necessary 
to  justify  such  action.  The  notice  contained  no  intimation  as 
to  the  ground  upon  which  tlie  motion  would  be  made.  The 
Circuit  Court  has  large  power  in  respect  to  amending  its  own 
records,  and  will  exercise  that  power  with  cautious  freedom 
whenever  the  proper  occasion  occurs,  but  it  can  not  make  such 
amendments  as  a  matter  of  grace  or  favor.  No  such  amend- 
ment, as  in  this  case,  can  be  allowed,  unless  there  is  something 
to  amend  bj',  nor  unless  it  is  apparent  that  a  clerical  mistake 
has  caused  the  judgment  of  the  court,  as  entered,  to  be  differ- 
ent from  that  intended  by  the  court. 

Perhaps  it  may  be  said  that  when  the  court  acts,  it  will  bo 
presumed,  in  the  absence  of  something  to  show  otherwise,  that 
it  had  evidence  of  the  proper  sort  before  it  upon  which  to 
make  the  correction. 

Conceding  such  to  be  the  settled  rule,  it  is  not  important 
here,  for,  as  already  stated,  it  is  apparent  from  the  record  that 
the  court  proceeded  without  evidence  or  inspection  of  the 
minutes,  or  the  production  of  any  foundation  whatever,  to 
materially  change  an  order  entered  nearly  three  years  before. 
We  can  not  sanction  so  loose  a  practice.  If  such  a  precedent 
shall  prevail,  there  could  be  no  faith  in  the  stability  of  judi- 
cial records. 

Had  it  appeared  that  the  court  heard  evidence  or  inspected 
the  minutes  of  the  judge,  or  that  it  entered  upon  an  investi- 
gation of  any  sort,  such  as  does  appear  in  Gibbin  v.  Mooney, 
121  111.  255,  and  in  many  other  cases,  then  the  presumption 
would  be  indulged  that  there  w-as  enough  before  the  court  to 
warrant  what  was  thereupon  judicially  done.  As  already 
stated,  however,  there  is  nothing  in  the  notice  to  indicate  upon 
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what  the  propoeed  motion  would  rest  Xor  can  it  be  inferred 
from  anything  gtated,  that  any  reason  operated  apon  the  court 
to  induce  its  action,  aside  from  the  failure  of  the  defendant  in 
error  to  interpose  an  objection.  Tliere  was  nothing  for 
defendant  in  error  to  answer;  the  onus  was  upon  the  plaintiff 
in  error,  and  while  all  necessary  presumption  would  be  indulged 
if  it  apj>cared  that  an  investigation  was  had,  there  can  be  no 
such  indulgence  wiiere  the  record  aflSnnatively  shows  there 
was  no  investigation. 

When  it  is  considered  liow  important  it  is  that  the  records 
should  \ye  stable  as  well  as  true,  it  seems  too  clear  for  argu- 
ment, that  the  action  of  the  court  here  disclosed  was  unau- 
thorized and  sliould  be  disregarded* 

The  only  point  urged  by  plaintiff  in  error  is,  that  the  court 
erred  in  exchiding  his  evidence  from  the  jury  as  not  being 
sufKcient  upon  which  to  base  a  verdict. 

This,  of  course,  can  not  be  determined  without  reference  to 

the  bill  of  exceptions  which  was  stricken  out.     The  judgment 

must  be  affirmed. 

Judgment  affirmed. 


Daniel  Johnson 

V. 

The  People  of  the  State  of  Illinois,  upon  Rela- 
tion OF  Frederick  J.  Niedemeyer. 

Mumripal  Corporation 8— Plat 8^  Vacation  q/"— Quo  Warranto — EligibiUty 
for  Office  of  Person  Residing  upon  Vacated  Addition, 

1.  The  makinsr  of  a  plat  of  a  town,  or  an  addition,  is  for  the  purpose  of 
pubdividing  the  land  into  Rinaller  parcels,  to  be  described  by  the  terras,  lots 
and  blocks,  and  to  invest  the  public  with  certain  rights  in  the  etreete,  alleys, 
and  other  public  places  therein  desiprnated. 

2.  There  is  no  necessity  that  all  the  land  within  corporate  boundaries 
shall  be  platted,  and  the  municipal  jurisdiction,  so  far  as  local  improvement 
or  jfovernment  is  concerned,  is  not  barred  by  such  fact;  the  ordinanttes  may 
be  enforced  and  all  municipal  functions  may  be  exercised  without  hinder- 
anoe. 


Third  Distbict— May  Term,  1891.        403 

Johnson  v.  The  People. 

3.  The  vacation  of  a  portion  of  an  addition  to  a  town  doee  not  eliminate 
the  same  from  its  corporate  limits. 

4.  Upon  an  information  in  the  nature  of  a  quo  warranto  charffing  a 
person  named  with  usurping  the  office  of  police  magistrate  of  a  certain  town, 
said  person  residing  upon  a  portion  of  a  vacated  addition  to  said  town,  the 
only  question  being  whether,  owing  to  such  vacation,  he  was  eligible  to  such 
office,  this  court  holds,  in  view  of  the  evidence,  that  the  judsment  for  the 
complainants  can  not  stand,  and  directs  that  judgment  be  entered  for  the 
defendant  in  the  information  and  that  he  recover  hb  costs. 

[Opinion  filed  December  3,  1891.] 

Appea^l  from  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  N.  W.  Green,  Judge,  presiding. 

This  was  an  information  in  the  nature  of  a  qico  warra/ntOy 
charging  appellant  with  usurping  the  office  of  police  magis- 
trate of  the  village  of  Tremont.  Appellant  justified,  replica- 
tions were  filed,  and  on  the  trial  the  court  found  for  appel- 
lees and  entered  final  judgment  on  findings  of  ouster  against 
appellant. 

It  appears  from  the  record  that  in  1836  the  original  town 
of  Tremont  was  laid  out  upon  certain  lands  located  upon  two 
diflEerent  congressional  townships  in  Tazewell  County,  sur- 
veyed, platted,  and  the  plat  thereof  certified,  acknowledged, 
and  in  June,  1835,  recorded  in  said  county  in  accordance  with 
the  provisions  of  the  act  of  February  27,  1833,  entitled,  "An 
act  providing  for  the  recording  of  town  plats;"  that  in  1836 
Philip  Flagler,  as  proprietor  of  Flagler's  addition  to  Tremont, 
caused  to  be  laid  out  Flagler's  addition  to  the  town  of  Tre- 
mont on  other  land  situated  in  said  county;  and  said  addition 
was  surveyed  and  platted,  and  the  plat  thereof  certified  by 
said  surveyor  in  October,  1836,  acknowledged  by  the  pro- 
prietor in  March,  1838,  and  in  April,  1838,  recorded  in  said 
county,  in  accordance  with  the  provisions  of  said  act  of  Feb- 
ruary 27,  1833;  that  said  original  town  and  addition  thereto 
remaining  wholly  unvacated,  the  General  Assembly,  by  an 
act  passed  and  in  force  the  27th  day  of  February,  1841, 
entitled,  "An  act  to  incor}>orate  the  town  of  Tremont,"  en- 
acted, among  other  things  "  that   the  resident  inhabitants  of 
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tlie  town  of  Tremont,  in  Tazewell  County,  are  hereby  consti- 
tnted  a  body  politic  and  corporate,"  and  by  another  part  of 
said  act  it  was  enacted,  "  that  the  limits  of  said  town  of  Ti-e- 
mont  shall  include  all  the  district  embraced  in  the  town  plat 
of  the  original  town  of  Tremont  and  the  several  additions  to 
said  town,  the  plats  of  which  have  been  recorded  pursuant  to 
law." 

Afterward,  one  Josiah  Sawyer  became  the  owner  of  al!  of 
Flagler's  addition  to  Tremont,  except  block  six  (6)  thereof, 
and  lived  upon  that  part  so  owned  by  him  until  the  year 
1872.  After  acquisition  and  possession  by  Sawyer,  the  act 
of  the  General  Assembly,  passed  and  in  force  February  16, 
1847,  entitled,  "An  act  to  provide  for  the  vacating  of  town 
))lats,"  became  a  law;  and  Sawyer,  by  virtue  of  the  provisions 
of  that  act^  in  the  year  1852,  by  a  formal  writing  designed 
f(»r  the  purpose,  assumed  to  vacate  the  portion  of  Flagler's 
addition  to  Tremont  owned  by  him,  being  blocks  1,  2,  3,  4,  5, 
7  and  8  and  all  the  streets  and  alleys  running  between  them; 
and  after  this  he  continued  to  live  upon  the  so  vacated  portion 
until  1872,  when  he  removed  to  the  original  town  of  Tremont, 
where  he  subsequently,  and  before  the  commencement  of  this 
suit,  died;  he  continued, however,  to  own  the  land  so  vacated, 
and  one  Baker  was  his  tenant  for  a  number  of  years.  In  1878 
the  town  of  Tremont  adopted  village  organization,  under  the 
general  act  of  April  10, 1872,  entitled,  "  An  act  to  provide  for 
the  incorporation  of  cities  and  villages,"  and  thereby  became 
incorporated  as  the  village  of  Tremont.  On  the  16tli  of 
April,  1889,  there  was  held  in  said  village,  by  the  legal  voters 
thereof,  a  regular  annual  election  pursuant  to  the  provisions 
of  said  general  act  of  April  10,  1872,  for,  among  other  offices, 
the  office  of  police  magistrate  of  said  village;  and  at  said  elec- 
tion appellant,  who  for  more  than  one  year  preceding  said 
election,  had  resided  upon  block  5,  part  of  the  land  so  vacated 
by  Sawyer,  in  Flagler's  addition  to  the  town  of  Tremont,  and 
who,  if  he  was  by  reason  of  such  residence  a  resident  of  the 
village  of  Tremont,  it  is  admitted,  was  otherwise  fully  qualified 
to  be  elected  to  said  office,  received  a  majority  of  all  the  votes 
cast  for  said  office  and  was  duly  qualified  and  commissioned 
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and  was  acting  as  such  police  magistrate  at  the  time  of  the 
commencement  of  this  suit;  that  appellant  had  continued  to 
reside  at  the  same  residence  after  his  election  as  before;  that 
his  commission  was  in  full  force  and  unrevoked;  that  he  had 
not  resigneil  or  been  removed  from  said  office. 

It  further  appears  that  the  territory  comprising  Flagler's 
addition  adjoined  the  original  town  plat  of  Tremont  on  the 
west,  and  that  all  of  said  addition  and  also  part  of  said  origi- 
nal town  of  Tremont  was  in  Elm  Grove  township. 

Mr.  William  Don  Maus,  for  appellant. 

Messrs.  T.  N.  Green  and  G.  F.  Saltqnstall,  State's  Attor- 
ney, for  appellees. 

Wall,  P.  J.  The  judgment  of  ouster  was  predicated  upon 
the  proposition  that  the  appellant  was  not  a  resident  of  the 
village,  and  this  upon  the  proposition  that  he  had  resided 
upon  a  part  of  the  plat  which  had  been  vacated  and  thereby 
excluded  from  the  corporate  limits. 

By  the  act  of  incorporation  the  limits  of  the  town  included 
"All  the  district  embraced  in  the  town  plat  of  the  original 
town  of  Tremont  and  the  several  additions  to  said  town, 
which  had  been  recorded."  The  territory  so  designated  then 
constituted  the  territory  of  the  town  and  it  so  remains  now 
unless  it  has  been  affected  by  the  assumed  vacation  of  a  part 
of  Flagler's  addition. 

It  seems  to  be  conceded  that  Sawyer  did  legally  vacate  all 
of  said  plat  except  block  6,  and  we  shall  not  inquire  whether 
this  is  so  or  not,  but  so  assuming,  what  effect  was  thereby  pro- 
duced upon  the  limits  and  boimdaries  of  the  corporation? 

The  making  of  a  plat  of  a  town  or  an  addition,  is  for  the 
purpose  of  subdividing  the  land  into  smaller  parcels  to  be 
described  by  the  terms  lots  and  blocks,  and  to  invest  the  pub- 
lic with  certain  rights  in  the  streets,  alleys  and  other  public 
places  therein  designated. 

It  was  often  found  that  such  plats  were  premature,  or  for 
other  reasons  were  unnecessary,  and  in  order  to  enable  pro- 
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priotors  of  platted  lands  to  restore  them  to  their  original  con- 
dition, the  act  of  1847  provided  a  method  whereby  such  plats, 
or  a  part  thereof,  might  be  vacated,  and  that  the  executing 
and  recording  of  such  writing  shoald  "operate  to  destroy  the 
force  and  ejffcct  of  the  plat  or  nlap  so  vacated,  and  to  divest 
all  public  right  in  the  streets,  alleys,  commons  and  public 
grounds  laid  down  or  described  in  such  map  or  plat." 

Would  such  vacation  operate,  in  the  present  case,  to  with- 
draw the  land  from  the  limits  of  the  municipality?  The  act 
of  incorporation  of  the  town  of  Tremont  declared  the  district 
then  covered  by  certain  plats  should  compose  the  territory  of 
the  proposed  town. 

The  reference  thus  made  to  the  original  and  additional 
plats  was  merely  for  the  sake  of  convenience  in  pointing  out 
the  district  or  territory  to  be  embraced  within  the  town  which 
was  then  created  for  the  purpose  of  local  government  and 
welfare. 

The  act  subsequently  passed  giving  power  to  vacate  plats, 
generally,  was  not  intended  to  repeal  or  modify  existing  enact- 
ments fixing  boundaries.  It  does  not  assume  to  do  more  tlian 
above  set  forth,  that  is,  to  provide  a  proceeding  which  shall 
operate  to  set  aside  the  effect  of  platting  upon  the  use  and 
description  of  the  land  embraced  in  the  part  vacated. 

The  only  result  accomplished,  is  to  restore  the  particular 
parcel  to  the  condition  it  was  in  before  it  was  platted.  It 
might  be  that  a  part  of  a  plat  or  a  whole  plat  so  vacated 
would  be  entirely  surrounded  by  other  platted  lands  lying 
within  the  corporation.  In  such  case,  if  the  theory  of  the 
appellees  is  to  prevail,  we  should  have  the  strange  and  awk- 
ward situation  of  a  parcel  wholly  within  the  corporate  juris- 
diction, but  foreign  to  it,  an  isolated  spot  over  which  the 
municipal  laws  were  ino|)erative,  and  to  reach  which,  from 
any  direction,  it  would  be  necessary  to  cross  municipal  terri- 
tory. 

Much  confusion  and  annoyance  would  follow  such  a  condi- 
tion  of  things,  and  it  can  not  be  supposed  that  the  legislature 
intended  the  act  to  be  so  construed. 

There  is  no  necessity  that  all  the  land  within  the  corporate 
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boundaries  shall  be  platted,  and  as  a  matter  of  fact  it  fre- 
quently happens  that  large  unplatted  tracts  are  inside  the 
limits.  The  municipal  jurisdiction,  so  far  as  local  improve- 
ment or  local  government  is  concerned,  is  not  barred  by  such 
fact.  The  ordinances  may  be  enforced,  and  all  the  municipal 
functions  may  be  exercised  without  hindcrance. 

Applying  the  ordinary  canons  of  construction  and  consider- 
ing fully  the  provisions  of  all  the  legislation  involved,  we  feel 
constrained  to  hold  that  the  vacation  of  a  part,  or  all  of  Flag- 
ler's plat,  after  the  act  of  incorporation,  did  not  change  the 
boundaries  of  the  corporation. 

Whatever  was  within  the  lines  remained  there.  Certain 
streets  and  alleys  were  abolished,  and  the  public  right  to  use 
tiiem  was  gone.  There  was  merely  a  change  in  the  use  of  the 
particular  grounds  so  far  as  the  public  was  concerned,  and  the 
description  of  the  various  parcels  known  as  lots  and  blocks 
had  been  dropped. 

The  owner  might  treat  the  property  as  though  he  had 
never  platted  it,  but  the  corporate  boundaries  were  unaffected. 

We  are  of  opinion  that  the  conclusion  reached  in  the  Cir- 
cuit Court  was  erroneous.  The  judgment  will  be  reversed 
and  the  cause  remanded,  with  directions  to  enter  judgment 
for  the  defendant  in  the  information,  and  that  he  recover  his 
costs  against  the  relators. 

lieversed  and  remanded. 


George  M.  Solomon 

V. 

John  M.  Friend. 


RepJenin — Hm'se — Chattel  Mortgage — Conditions — Diminution  in  Value 
— Evidence — Instructions.  ■ 

I.  A  substantial,  not  merely  a  nominal  diminution  is  intended,  by  a 
clause  in  a  chattel  mortjrage  authorizing  the  taking  by  the  mortgagee  of 
property  mortgaged,  upon  the  ground  of  diminution  in  value. 
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2.  A  party  can  not  insist  that  there  is  error  in  the  instructions  iriven  in 
behalf  of  the  opposite  party,  when  those  griven  in  his  behalf  are  similarly 
worded,  and  in  substance  the  same. 

« 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  J.  FoLKE,  Judge,  presiding. 

Messrs.  K.  B.  Suiklet  and  J.  B.  Sbaecy,  for  appellant 

Messrs.  Andeeson  &  Bell,  for  appellee. 

Wall,  P.  J.  This  was  replevin  for  a  horse.  Trial  by  jury, 
verdict  and  judgment  for  plaintiff.  The  defendant  assumed 
the  right  to  take  the  horse  under  a  certain  provision  in  a 
chattel  mortgage,  asserting  that  the  value  of  the  horse  had 
been  diminished  since  the  mortgage  was  executed. 

The  evidence  on  the  point  was  quite  closely  balanced,  there 
being  no  little  proof  on  behalf  of  the  defendant  that  by  reason 
of  hard  work  and  light  feed  the  horse  had  so  run  down  in 
value  that  the  security  was  seriously  impaired,  while  on  behalf 
of  plaintiff  there  was  quite  as  much  that  though  there  had 
been  some  loss  of  flesh  there  was  really  no  loss  in  value.  The 
jury  were  warranted  in  finding  that  the  plaintiff's  allegation  in 
this  regard  was  true,  and  ])erhaps,  as  the  prooi  appeal's,  they 
might  have  found  the  other  way. 

It  is  insisted,  however,  that  the  instructions  given  at  the 
instance  of  the  plaintiff,  placed  a  too  strict  construction  upon 
the  clause  in  the  mortgage  under  wliich  the  defendant  sought 
to  justify  the  taking,  in  that  the  test  of  the  right  to  so  take 
was  a  diminution  to  the  extent  of  rendering  the  security 
doubtful,  whereas  the  provision  gave  the  right  in  the  event  of 
diminution  merely,  regardless  of  the  extent.  The  object  of 
the  mortgage  was  to  furnish  security,  and  the  clause  relied  on 
was  designated  to  protect  the  mortgagee  against  loss  in  tliis 
respect. 

Manifestly  a  substantial,  not  merely  a  nominal,  diminution 
was  intended.     But  admitting  for  the  sake  of  argument  that 
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the  plaintiff's  instruction  stated  the  rule  a  little  too  strongly, 
yet  we  find  in  the  instructions  given  at  the  instance  of  the 
defendant  the  rule  is  laid  down  the  same  in  substance  and 
almost  identically  so  in  terms.  Kegarding  the  two  sets  of 
instructions  together,  we  have  no  doubt  the  jury  would  get 
the  same  view  from  either  set  as  to  the  amount  of  diminution 
required. 

It  is  apparent  from  the  testimony  adduced  by  the  defendant 
as  well  as  the  instructions  he  obtained,  that  his  theory  was, 
like  that  of  the  plaintiff,  that  the  reduction  in  value  must  bo 
such  as  to  impair  the  security  to  the  extent  of  rendering  it 
doubtful.  Therefore,  according  to  well  settled  practice,  ho 
can  not  now  insist  there  was  error  in  the  plaintiff's  instruction, 
there  being  like  error  in  his.     The  judgment  will  be  affirmed. 

Judginent  affirmed. 


Henry  Hackman  et  al. 

V.  

42    400 

Village  of  Staunton.  ,  »74t445 

\^  SI 

Municipal  Corporations — Incurring  of  Liahilities  by — Provisions  (^ 
Incorporaiiun  Act. 

In  an  nc'ion  brought  to  recover  from  a  municipal  corporation  a  Rum 
named,  pLaintiifs^  claim  being  based  upon  the  alleged  liability  of  defendant 
to  compensate  them  in  part  for  the  expense  of  building  a  sidewalk  in  front 
of  their  property  therein,  a  motion  at  a  meeting  of  the  village  board  to 
allow  a  certain  sum  being  passed  without  a  call  of  the  yeas  and  nays,  the 
bill  of  plaintiffs  in  such  sum  being  rejected  at  a  subsequent  meeting,  when 
an  allowance  of  one-half  thereof  was  passed  upon  a  call  of  the  yeas  and  nay», 
Kaid  sum  being  paid,  the  statute  under  which  the  village  was  organized 
providing  that  **  the  yeas  and  nays  shall  Ije  taken  upon  *  *  *  all  prop- 
ofsitions  to  create  any  liability  against  the  city,"  this  court  declines,  in  view 
of  the  evidence,  to  interfere  with  the  judgment  for  the  defendant. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Macoupin  Countj;  the 
Hon.  J.  A.  CreiohtoNj  Judge,  presiding. 
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Messis.  R  E.  Dorsby  and  A.  N.  TANOEr,  for  appellants. 
Mr.  E.  B.  Shikley,  for  appellee. 

Wall,  P.  J.  This  suit  was  brought  by  the  appellants 
against  the  appellee  to  recover  the  sum  of  $150. 

The  plaintijfs'  claim  was  based  upon  tlie  alleged  liability  of 
tlie  village  to  comixjnsate  them  in  part  for  the  expense  of 
building  a  granitoid  sidewalk  in  front  of  their  proj^erty  in  the 
village.  The  case  was  tried  by  the  court  without  a  jury,  by 
consent,  and  the  issues  were  found  for  the  defendant  Judg- 
ment was  rendered  against  the  plaintiffs  for  costs  from  which 
the  present  appeal  is  prosecuted. 

It  appears  that  the  plaintiffs  presented  a  petition  to  the 
village  board  in  whicli  it  was  set  forth  that  they  desired  to 
build  in  front  of  their  business  block,  then  in  course  of  con- 
struction, a  granitoid  sidewalk  which  would  cost  about  $600, 
and  that  they  wished  the  village  to  bear  a  part  of  such 
expense.  Thereupon  a  motion  was  carried  that  $300  be 
allowed  for  said  walk. 

Tlie  plaintiffs  built  the  walk,  and  at  a  subsequent  meeting 
of  the  village  board  the  bill  of  j  plaintiffs  was  rejected,  and 
on  motion,  the  sum  of  $150  was  allowed,  which  was  paid. 
The  motion  to  allow  $300  at  the  lirst  meeting  was  passed  with- 
out a  call  of  the  yeas  and  nays.  The  motion  at  the  subse- 
quent meeting  to  allow  $150  was  passed  upon  a  call  of  the 
yeas  and  nays  duly  recorded. 

The  statute  under  which  the  village  was  organized,  Sec.  13, 
Art.  3,  Chap.  24,  R.  S,,  provides  that  "the  yeas  and  nays  shall 
be  taken  upon  the  passage  of  all  ordinances,  and  on  all  proposi- 
tions to  create  any  liability  against  the  city,  or  for  the  expend- 
iture or  appropriation  of  its  money,  and  in  all  other  cases, 
at  the  request  of  any  member,  which  shall  be  entered  on  the 
journal  of  its  proceedings,  and  the  concurrence  of  a  majority 
of  all  the  members  elected  in  the  citv  council  shall  be  neces- 
sary  to  the  passage  of  any  such  ordinance  or  proposition : 
Provided,  it  shall  require  two-thirds  of  all  the  aldermen  elect, 
to  sell  any  city  or  school  property." 

This  would  seem  to  be  a  complete  answer  to  the  present 
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claim.  The  petition  of  the  plaintiffs  at  the  first  meeting  and 
the  motion  then  adopted  most  certainly  involve  a  proposi- 
tion to  create  a  liability  against  the  corporation,  and  since  the 
limitations  of  the  statute  are  absolutely  controlling,  it  is  diffi- 
cult to  see  by  what  process  of  reasoning  any  liability  can  arise 
in  such  case  where  the  statute  has  not  been  complied  with.  It 
18  urged  that  by  virtue  of  the  motion  so  carried,  an  executory 
contract  was  created  which,  having  been  executed  by  the 
plaintiffs,  creates  a  liability  on  the  part  of  the  corporation,  but 
this  is  expressly  forbidden  by  the  statute.  No  argument  can 
arise  where  the  statute  is  so  plain  and  direct. 

It  is  also  argued  that  by  the  action  of  the  board  at  the  sec- 
ond meeting  two  items  of  $150  each  were  allowed,  and  as  only 
one  has  been  paid,  the  plaintiffs  should  have  judgment  for  the 
other.  This  position  is  based  upon  a  misconception  of  the 
record  made  at  that  meeting. 

It  appears  that,  as  already  stated,  the  bill  of  plaintiffs  was 
rejected;  then  that  "the  following  bills  were  allowed  and 
ordered  ])aid,''  setting  out  some  sixteen  different  items,  the 
last  of  which  was  a  bill  in  favor  of  the  plaintiffs  for  $150;  then 
next  a  motion  to  allow  the  plaintiffs  $150  for  their  sidewalk, 
with  the  yeas  and  nays  thereon.  Obviously  this  shows  but 
one  allowance.  The  yeas  and  nays  were  not  taken  on  more 
than  one  item  in  favor  of  the  plaintiffs.  The  whole  record, 
wh«n  considered  together,  makes  it  clear  that  this  was  all  the 
board  intended.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Grandison  W.  Hill  et  al, 

V. 

Joseph  M.  Gruell. 

Corporation— Liability  0/ Stockholder  8  for  Debt  of— Practice — Change  qf 
Venue. 

1.    Corporations  are  trustees  of  their  assets  primarily  for  their  creditors; 
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the  right  of  stockholderR,  upon  a  disttolution,  is  limited  to  their  proportion- 
ate shares  of  the  assets  remaining  after  the  paymf'nt  of  all  the  corporate 
debts;  of  whatever  they  receive  on  distribution  before  such  payment,  they 
thereby  become  like  trustees;  a  creditor  may  chatrge  as  such,  any  or  all  into 
whose  hands  he  can  trace  assets  so  distributed;  a  creditor  for  that  purpo^, 
is  any  one  who  has  a  valid  claim  aprainst  the  corporation  arising  on  contract 
express  or  implied,  whether  legal  or  equitable,  a  lien  or  not  a  lien,  due  or 
becoming  due,  ascertained  or  to  be  ascertained,  and  a  court  of  equity  has 
power  as  such,  and  independent  of  statute,  to  enforce  such  trust  according  to 
its  practice  in  such  Ciises. 

2.  The  taking  part  by  stockholders  in  the  corporate  action  of  a  given 
company,  whereby  its  assets  are  transferred  to  another  company,  the  con- 
stituents of  both  companies  being  the  same,  they  receiving  the  proceeds 

^  thereof  proportioned  to  the  amount  of  their  stock  in  the  first  company,  thus 
dissolving  the  same,  amounts  to  a  dividend  and  distribution  of  the  assets 
thereof  by  it  to  its  own  stockholders  pro  rata. 

3.  The  factbeing  that  such  claim  arose  before  such  attempted  diFsnlution, 
it  can  have  no  effect  to  prejudice  any  right  of  the  claimaut.  and  that  its 
exact  amount  was  not  then  ascertained  is  immaterial. 

4.  Where  a  bill  is  filed  against  several  defendants,  and  it  is  taken  as 
confessed  against  one  of  them  for  want  of  an  answer,  and  the  rest  petition 
for  a  change  of  venue,  which  the  court  denies  for  the  reason  that  such  person 
does  not  join  in.  nor  consent  thereto,  such  act  is  proper  where  the  bill 
seeks  to  charge  him  as  trustee  of  assets  received  by  him  unon  the  dissolution 
of  a  given  corporation.  In  that  character  he  is  as  much  a  reid  party  as  the 
others,  although  there  is  already  a  judgment  against  hira. 

5.  Upon  a  bill  filed  against  a  corporation  and  persons  named  to  enforce 
the  trust  imposed  by  law  upon  the  defendants,  officers,  directors,  principal 
and  controlling  stockholders  of  said  corporation,  to  apply  its  assets  to  the 
payment  of  a  certain  indebtedness,  this  court  holds,  that  the  duty  to  ascertain 
the  amount  of  the  indebtedness  in  question  rested  upon  the  company;  that  it 
was  bound  to  take  notice  of  the  demand  upon  its  president  on  execution 
and  ]t<<  result,  and  that  having  appropriated  its  aftsets,  defendants  became 
liable  jointly  and  severally  to  pay  it,  each  having  received  enough  thereof 
for  that  purpose;  that  their  failure  to  pay  it  was  a  br<=*ach  of  that  trust, 
whether  fraudulent  in  fact  or  not,  and  that  it  will  be  for  them  to  adjust 
their  equities  when  the}'  acquire  any  as  against  other  parties  also  liable:  also 
that  the  case  is  one  of  original  equity  jurisdiction,  which  would  be  properly 
exercised  thouj?b  there  were  a  concurrent  remedy  at  law,  and  that  com- 
plainant's claim  is  purely  equitable,  he  being  an  assignee  of  a  chose  in 
action, 

[Opinion  filed  December  3,  1891.] 

Appeal  from  tlie  Circuit  Court  of  Adams  County;  the  Hon. 
William  Mabsh^  Judge,  presiding. 
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Messrs.  J.  C.  Thompson  and  John  F.  M'Ginnis,  for  ap- 
pellants. 

The  first  point  we  make  against  the  ruling  of  the  court 
is  in  refusing  a  change  of  venue.  The  proper  notice  was 
given  to  the  appellee's  attorneys,  and  the  proper  petition  filed 
and  sworn  to.  The  point  made  by  the  court  was,  that  the 
application  for  a  change  of  venue  was  not  made  by  all  the 
defendants,  and  only  by  and  in  behalf  of  the  Eagle  Packet 
Company,  of  St.  Louis,  Missouri,  Ilenry  Leyhe,  William 
Leyhe,  Grandison  W.  Hill  and  Jno.  K.  Williams;  and  that  the 
other  defendant,  Jno.  M.  Earl,  did  not  join.  This  is  true;  he 
did  not  join.  While  the  statuip  says  (page  1241,  Sec  9, 
Ilnrd's,  1885) :  '*  When  there  are  two  or  more  plaintiffs  or 
defendants,  a  change  of  venue  shall  not  be  granted  unless  the 
aj)plication  is  made  by  or  with  the  consent  of  all  the  parties, 
l>laintiff  or  defendant,  as  the  case  may  be,"  this  section,  we 
contend,  has  no  application  to  this  case.  In  the  first^place  all 
the  defendants  joined  in  the  petition  except  Jno.  M.  Earl,  who 
was  only  a  nominal  defendant  and  had  no  interest  in  the  result 
of  the  suit,  as  there  was  already  a  judgment  against  him  and 
the  Eagle  Packet  Company,  of  Illinois,  and  no  future  judgment 
or  decree  of  court  in  this  proceeding  could  in  any  manner 
injure  or  benefit  him.  The  only  interested  parties  were  the 
defendants  Henry  Leyhe,  William  Leyhe,  Grandison  W.  Hill, 
Jno.  K.  Williams  and  the  Eagle  Packet  Company,  of  St. 
Louis,  Missouri. 

This  proceeding  was  seeking  to  bind  them  and  any  property 
that  they  might  have  in  their  possession,  that  ought  in  equity 
and  good  conscience  be  applied  to  the  payment  of  the  Gruell 
judgment,  and  we  take  it  for  granted  it  was  not  necessary  for 
us  to  show  that  Jno.  M.  Earl  had  no  interest  in  the  result,  as 
the  bill,  on  its  face,  showed  this.  If  a  fair  and  reasonable 
conc^trnction  of  this  section  of  the  statute  did  not  mean  what 
we  here  contend  for,  what  is  there  to  prevent  some  suitor  in 
a  case  making  some  one  that  never  was  heard  of  or  known,  a 
defendant  for  this  very  purpose  of  defeating  a  change  of 
venue?  This  we  think  the  court  will  see,  that  a  fair 
and  reasonable  construction  of  the  statutes  entitled  us  to  a 
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cluange  of  venne.  And  without  any  disparagement  to  the 
honorable  judge  before  whom  tlie  case  was  tried,  we  think 
lie  ought  to  have  granted  it  for  the  reason  that  tlie  original 
suit  of  Gruell  against  the  Eagle  Packet  Company,  of  Illinois, 
and  Jno.  M.  Earl,  was  tried  before  him.  And  as  the  policy  of 
the  law  (where  there  are  jury  trials)  contemplates  the  impan- 
eling of  only,  those  who  have  not  heard  the  evidence  or  any- 
thing about  the  facts,  and  that  their  minds  be  wholly  free 
from  bias  of  any  kind,  we  think  it  ought  to  be  the  same  in  a 
case  like  this.  In  the  case  of  Jenkins,  assignee,  v.  Pope  et  al., 
93  111.  27,  the  court  eays  that  the  princijml  beneficiary 
controls  the  suit,  and  on  his  application  a  change  of  venne 
ought  to  be  granted,  and  in  the  present  case  as  in  that  just 
quoted.  Earl  was  only  a  nominal  defendant,  having  no  interest 
whatever  in  the  result.  The  other  cases  we  refer  to  are 
Smith  V.  Ilr)binson5  11  111.  119,  and  Caton  v.  Harmon,  1  Scam. 
581.  In  the  case  of  Ilitt  v.  Allen,  13  111.  592,  the  Supreme 
Court  eays,  concerning  this  same  statute :  *'  The  statute 
requiring  all  the  parties  to  join  in  an  application  for  a  change 
of  venue  must,  therefore,  be  understood  when  the  application 
is  made  by  the  defendants  as  applying  only  to  those  defend- 
ants between  whom  and  the  plaintiff  a  cause  is  pending,  wherein 
a  trial  is  to  be  had."  Now  we  contend  there  was  no  trial  to 
be  had  between  the  appellee  and  Jno.  M.  Earl  in  this  case,  as 
there  was  a  judgment  rendered  against  him  in  favor  of  appel- 
lee, and  we  think,  on  the  grounds  above  stated,  and  under  al! 
the  decisions  of  the  Supreme  Court,  this  case  ought  to  be 
reversed  and  remanded,  and  a  change  of  venue  granted. 

Messrs.  John  H.  Williams  and  George  M.  Janes,  for 
appellee. 

A  corporation  holds  its  property  in  trust,  first  to  pay  its 
creditors,  and  if  such  corporation  should  dissolve  and  divide 
its  property  among  its  shareholders,  without  first  paying  its 
debts,  equity  would  enforce  the  claims  of  its  creditors  by  con- 
verting all  persons,  except  bona  fide  purchasers  to  whom  the 
property  has  gone,  into  trustees,  and  compel  tliem  to  contrib- 
ute to  the  payment  of  the  debts  of  the  corporation  to  the 
extent  of  tlie   property  received.     Clarkson  v.  Erie  &  N.  S^ 
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D.  Co.,  6  111.  App.  284;  Mining  Co.  et  al.  v.  Mining  Co.,  116 
111.  170;  Union  Ins.  Co.  v.  Frear  Stone  Mfg.  Co.,  97  111.  537; 
Clapp  V.  Peterson,  104  III.  26. 

However  a  dissolution  is  effected,  a  corporation  still  exists 
for  the  purpose  of  liaving  its  property  applied  to  pay  its  debts. 
Sec.  12,  Chap.  32,  E.  S.;  Life  Association  of  America  v.  Fas- 
sett,  102  III.  315;  City  Ins.  Co.  v.  Com.  Bank,  68  111.  348. 

In  the  case  of  a  judgment  creditor  after  return  of  an  execu- 
tion against  the  company  unsatisfied,  seeking  in  a  court  of 
equity  to  reach  certain  specific  property  once  belonging  to  the 
company,  as  charged  with  a. trust  for  the  payment  of  liis  debt, 
he  may  pursue  the  property  into  whosesoever  hands  he  may 
find  it,  and  ho  is  not  obliged  to  attend  to  adjusting  the  equities 
between  stockholders.     Clapp  v.  Peterson,  104  111.  26. 

This  is  not  a  proceeding  against  stockholders  as  such,  but 
against  the  defendants,  officers,  managers,  directors  and  stock- 
holders who,  as  trustees,  have  been  guilty  of  a  legal  fraud  in 
putting  out  of  the  reach  of  its  creditors  all  the  property  of  the 
company,  in  violation  of  the  trust  imposed  by  law  upon  them, 
by  which  they  were  required  to  pay  all  debts  of  the  concern 
out  of  the  trust  fund  before  making  any  other  disposition  or 
distribution  of  it. 

They  may  have  procured  the  approval  of  most  of  the  other 
small  stockholders  who  could  hardly  have  known  what  the 
defendants  were  actually  doing,  trusting  them  at  any  rate  to  do 
right;  but  as  individuals  these  defendants  together  did  the 
work  of  getting  the  property  out  of  the  w;'y.  in  what  to  them 
at  the  time,  no  doubt,  seemed  the  most  effectual  manner. 

The  remedy  against  the  officers  and  directors  of  a  corpora- 
tion is  by  bill  in  chancery.  Sec.  25,  Chap.  32,  R.  S.;  Buchanan 
V.  Barton  Iron  Co.,  3  111.  App.  191;  Buchanan  v.  Low,  3  111. 
App.  202. 

Pleasants,  J.  The  bill  herein  was  filed  by  appellee  on 
the  26th  of  January,  1889,  against  appellants  together  with 
John  M.  Earl  and  the  Eagle  Packet  Company,  a  corporation 
organized  under  the  laws  of  Missouri.  It  was  taken  as  con- 
fessed as  against  Earl  for  want  of  an  answer,  and  the  decree 
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does  not  go  directly  against  the  Packet  Conipanj.     They  did 
not  join  in  t}ie  appeal. 

Tlie  case  made  by  the  pleadings  and  proofs  is  briefly  this: 
In  July,  1873,  tlie  Eagle  Packet  Company  was  incorporated 
under  the  laws  of  Illinois,  with  its  principal  ofBce  at  Qiiincy, 
for  the  purpose,  among  others,  of  erecting  freight  houses  and 
buildings  and  equipping  steam  boats  and  barges  for  use  in 
navigation  on  the  Mississippi  river,  and  did  build  or  acquire 
certain  steam  boats,  barges  and  freight  houses  for  that  pur- 
j)08e.  Appellants  and  Earl  were  the  directors  and  principal 
stockholders.  Williams  was  president.  Hill  was  secretory  and 
treasurer,  and  Henrj'  Ley  he,  superintendent  In  June,  1877, 
Samuel  Gruell,  being  indebted  to  the  company  in  about  the 
,6um  of  $1,500,  to  secure  its  payment  assigned  and  delivered  to 
Earl,  as  agent  of  the  company,  a  quantity  of  cord  wood  and 
fence  posts,  the  value  of  which  largely  exceeded  that  indebt- 
edness together  with  the  liens  upon  the  property  and  expenses 
of  liandling  it,  and  provided  by  the  instrument  of  assignment 
that  the  proceeds  remaining  after  reimbursing  the  company 
for  those  liens  and  expenses  and  paying  said  indebtedness, 
should  be  paid  over  to  the  assignor.  These  proceeds  were  all 
]  aid  over  by  Earl  as  the  property  was  sold,  to  Hill,  the  treas- 
nrer  of  the  company.  Of  the  terms  of  this  assignment,  and 
the  proceedings  under  it,  all  the  appellants  were  at  the  time 
fully  apprised.  In  April,  1878,  the  officers  of  the  company 
were  directed  by  vote  of  the  stockholders  to  sell  and  transfer 
to  the  Eagle  Packet  Company,  of  St.  Louis,  which  was  incor- 
porated yn  the  7th  of  that  month  under  the  laws  of  Missouri, 
all  its  boats,  barges  and  freight  houses  for  $13,000,  which  they 
accordingly  did,  and  thus,  to  that  extent,  dissolved  the  Illinois 
company.  We  copy  from  the  abstract  of  the  amended  answer 
of  these  appellants  sworn  to,  the  following : 

''  And  they  further  say,  that  at  the  time  of  the  dissolution 
of  the  Eagle  Packet  Company  of  Illinois,  the  property  of 
said  company  consisted  of  the  steamers  Spread  Eagle  and 
Little  Eagle,  No.  2,  and  two  wharf  boat«,  one  at  Quincy, 
Illinois,  and  one  at  St.  Lonis,  Mo.,  and  three  warehonses,  one 
at  Keokuk,  Iowa,  and  one  at  Crafton,  Illinois,  and  one  at 
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Alton,  Illinois;  all  of  wliich  property  was  sold  and  transferred 
to  the  Ea^le  Packet  Company  of  St.  Louis,  said  property 
being  valued  at  $13,000. 
"  Fourth.     These  defendants,  Henry  Leyhe,  William  Leyhc, 

_  _  » 

Grandison  W.  Hill  and  John  R.  Williams,  say  that  all  of  said 
property  of  the  Eagle  Packet  Company,  of  Illinois,  was  dis- 
posed of  for  the  consideration  of  $lt3,000  to  the  Eagle  Packet 
Company,  of  Missouri,  as  above  set  forth;  that  the  names  of 
the  stockholders  of  said  Eagle  Packet  Company,  of  Illinois, 
before  and  at  the  time  of  the  dissolution  of  the  said  company, 
were  C.  Albers,  who  was  the  owner  and  held 

18|  shares,  par  value,  %  1,875 

J.  R.  Williams,        120    shares,  par  value,  12,000 

Henry  Leyhe,'        •  120    shares,  par  value,  12,000 

William  Leyhe,        129    shares,  par  value,  12,000 

Grandison  W.  Hill,  120    shares,  par  value,  12,000 

C.  Nag^e,  8|  shares,  par  value,  875 

J.  M.  Earl,  72.J  shares,  par  value,  7,250 

!Nat  Morehead,  65    shares,  par  value,  6,500 

R.  E.  Hill,  5    shares,  par  value,  500 


Total  number,      650  shares,  and  arat.  capital  stock,  $65,000 

"And   the  following  were  the  stockholders  in  the  Eagle 
Packet  Company,  of  Missouri,  on  or  about  April  18,  1878: 


C.  Albers, 

7 J  shares,  par  value. 

$    375 

J.  K.  Williams, 

48    shares,  par  value. 

2,400 

Henry  Leyhe, 

48    shares,  par  value. 

2,400 

William  Leyhe, 

48    shares,  par  value. 

2,400 

G.  W.  Hill, 

48    shares,  par  value. 

2,400 

C.  Nagle, 

3^  shares,  par  value, 

175 

J.  M.  Earl, 

29    shares,  par  value. 

1,450 

JTat.  Morehead, 

26    shares,  par  value. 

1,300 

R  E.  Hill, 

2    sliares,  par  value. 

100 

Total,  260  shares.     Amt.  capital  stock,     $13,000 

"  All  of  said  persons  above  named  being  the  stockholders  of 
said  Eagle  Packet  Company,  of  Missouri. 
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"  And  that  all  the  property  or  assets  and  effects  of  the  Eagle 
Packet  Company,  of  Illinois,  was,  on  or  about  the  18th  day 
of  April,  1878,  transferred  to  the  Eagle  Packet  Company  of 
Missouri,  the  stockholders  being  identically  the  same  in  both 
companies." 

To  the  October  term,  1879,  of  the  Adams  County  Circuit 
Court,  Samuel  Gruell  filed  his  bill  in  equity  against  Earl  and 
the  Illinois  Company  for  a  statement  of  the  account  and 
enforcement  of  the  trust  in  his  favor,  created  by  the  assign- 
ment; and  pending  the  suit,  on  the  20th  of  October,  ISSl,  for 
value  received,  assigned  ail  his  interest  in  the  claim  and  in 
whatever  decree  or  judgment  he  might  recover,  to  Joseph  M. 
Gruell,  the  apjiellee  here. 

For  reasons  not  particularly  shown,  that  litigation  was  pro- 
tracted until  the  March  term,  1S88,  when  a  final  decree  was 
rendered  for  the  complainant,  for  $1,419.25;  in  which  decree 
it  was  further  ordered  that  in  default  of  its  payment  within 
thirty  days  a  fieri  facias  execution  be  issued  to  enforce  it- 
Default  was  made  and  execution  issued;  the  first  directed  to 
Adams  County,  on  June  13,  1888,  which  was  returned  by 
order  of  the  plaintiff's  attorney,  August  31st,  and  an  alias  to 
Madison,  on  September  3d,  and  returned  "demand  made  and 
no  proj/crty  found  to  make  all  or  any  part  thereof,"  Decem- 
ber 28,  1888. 

Thereupon  this  bill  was  filed,  setting  forth  the  facts  above 
stated,  to  charge  the  defendants  as  trustees  for  complainant, 
to  the  extent  of  his  claim,  of  the  property  of  the  Eagle 
Packet  Company,  of  Illinois,  which  tliey  obtained  in  the  man- 
ner above  stated,  and  appropriated  to  their  own  use,  with 
notice  of  that  claim.  And  upon  final  hearing  on  the  plead- 
ings and  proofs,  the  court  rendered  a  personal  decree  against 
appellants  and  Earl,  in  favor  of  complainant,  for  the  sum  of 
$1,762,  being  the  amount  of  the  former  decree,  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  and  the  costs. 

The  principal  objections  urged  to  it  are  based  on  what  we 
think  a  misapprehension  of  the  character  of  the  bill.  As  a 
creditor's  bill,  or  in  the  nature  of  such,  it  is  said  the  return  of 
the  execution  on  the  first  decree  to  Adams  county,  "  by  order 
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of  the  plaintiflF's  attorneys,"  is  not  eufEcient  to  support  it. 
Ganle  v.  Wohler,  12  111.  App.  594.  As  a  proceeding  under 
the  statute,  See.  25,  Chap.  32,  declaring  the  liability  of  stock- 
holders where  a  corporation  or  its  anthorized  agents  "  do  or 
refrain  from  doing  any  act  which  shall  subject  it  to  a  forfeit- 
ure of  its  charter  or  corporate  powers,  or  shall  allow  any 
execution  or  decree  of  any  court  of  record  for  a  payment  of 
monc}',  after  demand  made  by  the  officer,  to  be  returned  *  no 
property  found,'  or  to  remain  unsatisfied  for  not  less  than  ten 
days  after  such  demand,"  it  is  said  there  is  no  proof  that  the 
stock  of  appellants  was  not  paid  in  full,  and  that  not  all  the 
stockholders  were  made  parties  defendant.  As  a  proceeding 
under  Sec.  33  of  the  same  statute,  for  distributing  the  assets 
without  first  filing  an  affidavit  that  all  the  corporate  debts 
have  been  paid,  it  is  said  that  section  refers  to  corporations 
organized  not  for  pecuniary  profit.  Hamsker  v.  Hamsker,  132 
111.  273. 

In  can  hardly  be  necessary  to  cite  authority  for  the  prop- 
osition that  corporations  are  trustees  of  their  assets  primarily 
for  their  creditors;  that  the  right  of  stockholders,  upon  a  dis- 
solution, is  limited  to  their  proportionate  shares  of  the  assets 
remaining  after  the  payment  of  all  the  corporate  debts;  that  of 
whatever  they  receive  on  distribution  before  such  payment 
they  thereby  become  like  trustees;  that  a  cieditor  may  charge 
as  such  any  or  all  into  whose  hands  he  can  trace  assets  so  dis- 
tributed; that  a  creditor,  for  that  purpose,  is  any  one  who  has 
a  valid  claim  against  the  corporation  arising  on  contract  express 
or  implied,  whether  legal  or  equitable,  a  lien  or  not  a  lien, 
due  or  becoming  due,  ascertained  or  to  be  ascertained;  and 
that  a  court  of  equity  in  this  State  has  power  as  such  and 
independent  of  statute,  to  enforce  that  trust  according  to  its 
practice  in  like  cases.  Clapp  v.  Peterson,  104  III.  26,  and 
cases  there  cited. 

The  bill  here  is  based  on  these  doctrines  of  equity.  It  seeks 
to  charge  the  defendants,  not  as  stockholders,  but  as  trustees, 
though  that  character  was  assumed  by  their  action  as  stock- 
holders. All  the  facts  above  stated  were  found  by  the  decree, 
and  are  so  recited  in  it     The  finding  was  fully  warranted  by 
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the  evideDce.  They  were  all  proved  by  records  or  other 
documents^  or  by  their  adraissiong  under  oath,  and  for  the 
pnrpoees  of  this  ease,  of  the  appellants  themselves  and  the 
testimony  of  Earl  and  Hill.  By  their  own  showing  they 
voluntarily  took  a  responsible  and  leading  part  in  the  corpo- 
rate action  of  the  lilmois  Company,  by  which  it  undertook,  in 
form,  to  transfer  to  another  company  certain  of  its  assets 
speciiied  and  identified,  of  the  value  of  $13,000,  and  received 
for  themselves  individually,  as  did  the  other  stockholdei^s,  a 
part  of  the  proceeds  proportioned  to  the  amount  of  their 
stock,  respectively,  and  thereupon  to  dissolve  the  corporation. 
This,  in  purpose  and  direct  effect,  was  a  dividend  and  distribu- 
tion of  these  assets  by  the  company  to  its  own  stockholders 
pro  rata^  the  constituents  of  the  two  -companies  being  pre- 
cisely  the  same;  and  of  this  dividend  each  of  the  appellants 
received  more  than  was  suflScient  to  pay  the  claim  of 
appellee.  This  claim  arose  before  the  attempted  dissolution, 
which,  therefore,  could  have  no  effectto  prejudice  any  right  of 
the  creditor.  Sec.  12  of  the  Statute.  That  its  exact  amount 
was  not  then  ascertained  is  immaterial.  The  duty  to  ascertain 
it  rested  upon  the  company.  Before  tlio  last  of  May,  1878, 
the  property  assigned  to  its  agent  had  all  been  sold,  the 
sales  reported  and  proceeds  paid  over  by  him  to  its  treas- 
urer, soon,  doubtless,  after  the  attempted  dissolution  in  April. 
The  company  then  knew  the  amount  of  its  claim  against  the 
assignor,  of  the  liens  it  had  discharged,  and  of  the  expenses 
it  had  incurred.  Its  neglect  to  ascertain  and  pay,  when  it  had 
the  means,  compelled  the  suit  to  enforce  the  duty.  The 
court  ascertained  it  and  ordered  payment.  Of  the  demand 
upon  its  president  on  execution  and  its  result,  appellants  were 
bound  to  take  notice;  for  he  was  still  its  president,  for  all 
the  purposes  of  that  demand,  and  they  were  still  its  direct- 
ors. They  knew  the  company  then  had  no  means  with  which 
to  make  payment,  having  themselves,  with  others,  ,appro- 
priated  its  assets.  They  therefore  became  liable,  jointly 
and  severally,  as  trustees,  to  pay  it,  since  each  had  received  of 
the  assets  enough  for  that  purpose;  and  their  failure  to  pay  it 
was  a  breach  of  that  trust,  whether  fraudulent  in  fact  or  not 
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It  will  be  for  them  to  adjust  their  equities  when  they  acquire 
any  as  against  other  parties  also  liable. 

The  case,  then,  is  one  of  original  equity  jurisdiction, 
which  would  be  properly  exercised  though  there  were  a  con- 
current remedy  at  Jaw.  But  we  know  of  no  adequate  remedy 
at  law.  Appellee's  claim,  being  as  assignee  of  a  chose  in 
action,  is  purely  equitable;  and  the  contention  of  counsel  is 
that  none  of  the  remedial  provisions  of  the  statute  would 
apply  to  the  facts  of  this  cause. 

On  the  day  it  was  set  for  hearing  and  heard,  appellants 
filed  their  petition  for  a  change  of  venue,  which  the  court 
denied  for  the  reason  that  their  co-defendant.  Earl,  did  not  join 
in  nor  consent  to  it;  and  this  ruling  is  assigned  for  error,  on 
the  ground  that  Earl  was  only  a  nominal  and  unnecessary 
party,  since  there  was  already  a  judgment  against  him  for  the 
same  claim. 

This  view  overlooks  the  fact  that  this  bill  seeks  to  charge 
him  as  trustee  of  the  assets  he  received.  In  that  character 
he  was  as  much  a  real  party  as  either  of  the  appellants.  We 
think  the  ruling  was  right  (Sec.  9,  Chap.  146,  R.  S.),  and  that 
the  decree  was  right     It  will  therefore  be  affirmed. 

Decree  aftrmed. 


EdwarI)  Rouse 

V. 

Chicago  &  Eastern  Illinois  Railroad  Co. 

Railroads— Nuisances — FJowage  of  Lands— Notice  to  Abate. 

An  action  brought  to  recover  for  damage  to  lands  through  the  diversion  of 
the  natural  flow  of  water,  can  not  be  maintained  in  the  absence  of  a  previ* 
0U8  demand  that  the  nuisance  be  abated,  a  grantor  having  erected  same. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Conrt  of  .Vermilion  County;  the 
Hon,  C.  B.  Smith,  Judge,  presiding. 
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Messrs.  W.  A.  Young  and  F.  Bookwalteb,  for  apj)cllant. 
Messrs.  J.  B.  Mann  and  W.  H.  Lyfobd,  for  appellee. 

Wall,  P.  J.  The  appellant  impleaded  the  appellee  in  an 
action  on  the  case  for  diverting  and  so  changing  the  natural 
flow  of  water  as  <o  damage  the  plaintiff's  lands. 

The  injury  complained  of  resulted  from  certain  ditches 
constructed  along  the  right  of  way  of  the  railroad  now  oper- 
ated by  the  apjx)llee.  The  work  was  done  by  another  com- 
pany before  the  road  passed  into  the  control  of  the  present 
corporation.  Thero  was  no  evidence  that  any  request  had 
been  made  to  the  appellee  to  abate  the  nuisance,  if  such  it 
was.  Hence  there  was  no  liability  and  the  trial  court  properly 
instructed  the  jury  to  find  for  the  defendant.  Groff  v.  Anken- 
brandt,  19  111.  App.  148,  and  authorities  there  cited.  Same 
case,  124:111.  51. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Geokge  p.  Davis  et  al. 

V. 

Commissioners  op  Highways. 

Hfghtcnys — Commissioners  of— Bill  to  Knjoin — Sec.  4,  Page  69f  Se$8, 
Laws,  lasS^See.  11,  Chap.  121,  R.  S„  Practice, 

1.  A  person  wishing  to  drain  his  land^i  into  a  highway  munt  have  the 
consent  of  the  commissioners,  unless  the  proposed  drain  ifl  in  the  course  of 
nature. 

2.  The  ditches  referred  to  in  Sec.  71,  Chap.  121,  R.  S.,  mean  those  which 
have  by  some  means  been  properly  placed  in  given  highways. 

3.  Such  section  can  not  be  looked  upon  as  giving  adjoining  land  owners 
an  unqualified  right  to  impose  upon  a  given  highway  such  a  burden  85  is 
contended  for  in  the  case  presented.  It  must  be  construed  in  connection 
with  Sec.  4,  Page  69,  Sess.  Laws,  1885. 

4.  A  cros8*bill  wherein  the  relief  prayed  is  similar  to  that  sought  in  the 
original  bill  in  a  given  case  should  be  dismissed,  if  the  theory  of  the  latter 
is  unsound. 
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[Opinion  filed  December  3, 1891.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the  Hon. 
Owen  T.  Reeves,  Judge,  presiding. 

« 

Messrs.  J.  E.  Pollock  and  John  T.  Lillard,  for  the  apj)el- 
]auts. 

Messrs.  Neville  &  Lindley,  for  appellees. 

Wall,  P.  J.  The  appellants  filed  a  bill  in  chancery  acrainst 
the  appellees  to  restrain  the  latter  from  interfering  with  a  cer- 
tain tile  drain  in  a  highway  and  from  filling  a  ditch  in  the 
highway  into  which  said  drain  emptied. 

The  bill  alleged  that  appellants  ,  Davis  and  Swayne  were 
owners  of  Sec.  13  in  Normal  township,  and  that  appellant 
Schell  was  the  owner  of  a  part  of  Sec.  18  in  Towanda  town- 
ship; that  a  public  highway  runs  along  the  line  between  the 
two  townships,  which  road  is  under  the  care  of  the  appel- 
lees; that  appellants  Davis  and  Swayne  had  constructed  a 
tije  drain,  commencing  in  the  south  part  of  their  section 
and  running  in  a  northeasterly  direction,  crossing  the  high- 
way in  three  different  places  and  emptying  into  a  ditch 
on  the  east  side  of  the  highway,  which  ditch  it  was 
alleged  had  been  constructed  by  the  commissioners  of  high- 
ways some  ten  years  before;  that  after  the  said  tile  drain 
had  been  so  constructed,  the  appellees  notified  the  agent  of 
appellants  Davis  and  Swayne  that  they  must  extend  the  same 
along  said  ditch  for  a  certain  distance  or  remove  it  altogether; 
and  that  afterward  the  commissioners,  appellees,  tore  out  the 
tile,  filled  the  head  of  the  ditch  and  turned  the  water  across 
the  road  into  a  natural  channel.  The  bill  prayed  for  an 
injunction  against  a  repetition  of  such  acts,  and  a  temporary 
injunction  liaving  been  obtained,  the  appellants  Davis  and 
Swayne  replaced  the  tile  and  opened  the  ditch. 

Appellant  Schell  filed  his  cross-bill,  having  been  made  a 
party,  and  prayed  for  relief  similar  to  that  sought  by  the  orig- 
inal bill.     Appellees  answered  the  bill  averring  that  the  nat- 
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nral  course  for  the  water  from  Sec.  13  was  across  tbe  highway 
through  a  culvert  (a  short  distance  south  of  the  }K>int  where 
the  tile  entered  the  ditch)  over  and  across  the  lands  Wing 
east  of  the  highway;  that  the  said  ditch  on  the  east  side  of  the 
highway  was  not  a  natural  outlet  for  said  drainage  and  had 
not  been  made  by  the  highway  commissioners  but  by  the 
unauthorized  action  of  others;  that  it  crossed  land  which  waa 
naturally  higher  than  the  lands  of  Davis  and  Swayne  and  that 
in  order  to  drain  into  said  ditch  with  said  tile,  it  had  been  nec- 
essary to  deepen  the  ditch,  and  that  when  the  commissioners 
saw  what  had  been  done  they  notified  the  agent  of  Davis  and 
Swayne  to  remove  their  tile  or  carry  it  further  east,  and  jus- 
tified their  action  in  removing  the  tile  from  the  highway  and 
turning  it  into  the  natural  channel  through  the  culvert  and 
across  the  highway  to  the  lands  lying  east,  lioplications  were 
tiled  to  the  answers  to  original  and  cross-bills. 

The  cause  was  referred  to  the  master  and  a  large  amount  of 
testimony  was  taken. 

The  court  upon  hearing  entered  its  decree,  in  which  it 
found  and  adjudged  as  follows:  "  And  the  court  being  fully 
advised  in  the  premises,  doth  sustain  the  exceptions  to  mas- 
ter's  report  in  part,  and  overrule  the  residue  of  such  exceiv 
tions;  finds  that  when  the  open  ditch  on.  the  east  side  of  the 
highway  in  controversy  was  made,  that  the  water  from  com- 
plainants' lands  did  not  naturally  flow  in  the  line  of  said  open 
ditch  on  said  highwa}',  but  that  said  open  ditch  was  cut  through 
a  rise  in  the  ground  in  said  highway,  and  that  it  was  made 
because  ditches  had  not  been  opened  along  the  depression  east 
of  said  highway,  through  the  lands  of  the  cross-complainant 
Schell,  through  which  lands  of  said  cross-complainant  the 
natural  water-course  for  the  drainage  of  complainants'  lands 
tlien  was  and  still  is;  and  that  without  the  consent  of  the 
commissioners  of  highways,  the  complainants  laid  a  tile  drain 
over  their  land  and  across  the  highway  into  said  open  ditch 
and  deepened  the  said  open  ditch  on  the  east  side  of  fc^id  high- 
way about  fifteen  inches  deeper  than  said  open  ditch  was 
before  complainants  laid  their  tile  drains,  in  controversy,  and 
that  the  increased  amount  of  water  brought  by  tile  drains  of 
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complainants  into  said  open  ditch  wonld  tend  to  deepen  and 
widen  said  open  ditch  in  said  highway  and  render  the  same 
dangerons  to  the  said  highway;  that  the  said  commissioners  of 
highways,  so  soon  as  tliey  learned  of  what  complainants  had 
done,  and  had  so  deepened  said  open  ditch  and  had  connected 
their  said  tile  drains  with  the  same,  and  would  thereby  increase 
the  flow  of  water  in  said  open  ditch,  notified  complainants  that 
the  commissioners  would  not  consent  to  what  had  been  done 
by  complainants,  and  would  not  consent  that  said  open  ditch 
should  remain  open  and  carry  said  increased  flow  of  water, 
and  notified  complainants  that  the  commissioners  would  insist 
that  complainants  should  continue  their  tile  drain  north  in  said 
open  ditch  throngh  said  rise  in  said  highway,  or  that  com- 
plainants should  change  their  tile  drains  so  as  to  run  it  straight 
across  the  road  in  the  natural  channel,  for  the  water  to  flow 
in,  and  cause  the  water  to  flow  in  said  natural  channel  onto 
the  land  of  the  cross-complainant,  Schell. 

"The  court  further  finds  that  the  whole  length  of  the  tile 
drains  of  complainants,  which  the  complainants  connected 
with  said  open  ditch,  is  about  320  rods.  It  is  therefore  ordered, 
adjudged  and  decreed  by  the  court  that  the  complainants  have 
ninety  days  from  the  date  of  this  decree  in  which  they  may, 
if  they  so  desire,  extend  their  said  tile  drain,  which  now 
connects  with  said  open  ditch,  north  in  said  open  ditch, 
throngh  said  rise  in  the  ground  in  said  highway,  and  in  case 
they  do  so,  said  commissioners  and  their  successors  in  oflice  shall 
in  no  way  interfere  with  such  tile  drain  throughout  the  whole 
length  of  said  tile  ditch,  if  the  complainants  so  choose,  but 
said  tile  drain  shall  terminate  when  laid,  at  some  point  which 
shall  be  in  the  natural  course  of  the  water  as  shown  by  the 
plats  iiled  with  the  bill  and  answers,  and  by  the  evidence  in 
the  case.  It  is  further  ordered,  adjudged  and  decreed  that 
after  the  expiration  of  said  period  of  ninety  days  from  the 
date  of  this  decree,  the  injunction  heretofore  granted  in  this 
cause  be  wholly  and  fully  dissolved,  and  the  defendants  herein 
shall  have  the  full  right  and  power,  after  the  expiration  of 
said  period  of  ninety  days,  to  fill  up  said  open  ditch  as  they 
may  see  proper;  and  as  to  said  cross-bill  of  Edward  £.  Schell, 
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the  coart  orders  and  decrees  that  the  same  be  dismissed  for 
want  of  equity.  It  is  further  ordered,  adjiid^i^ed  and  decreed 
that  the  comj>lain:inte  pay  the  costs  of  this  suit." 

Assuming,  as  we  fairly  may,  that  the  evidence  is  sufficient 
to  support  the  finding.^:,  we  think  the  api)ellants  have  no  just 
cause  to  complain  of  tlie  decree. 

The  owners  of  Sec.  13  sou  I'll  t  to  carrv  their  di*ainas:e  into 
a  channel  where  it  did  not  naturally  go,  and  thus  lay  a  bur- 
den upon  the  highway.  The  ditch  was  not  deep  enough  to 
receive  this  drainage,  and  it  was  necesfi^ary  to  deepen  it.  Ob- 
viously the  result  wi»uld  be  to  make  it  still  deeper,  by  the 
increased  flow  of  water,  and  thus  to  impair  the  highway,  ren- 
dering it  less  useful  and  more  unsafe.  We  know  of  no  com- 
mon law  principle,  nor  any  provision  of  statute,  that  will 
6U])port  such  a  [Toceeding. 

By  the  common  law,  the  waters  from  this  land  might  flow 
according  to  natural  depression  of  the  surface  across  upon  the 
lands  lying  east.  The  statute  has  not  changed,  but  rather 
recognized  the  doctrine  of  the  common  law  in  this  regard. 
It  provides.  Sec.  4,  p.  69,  Sess.  Laws  1SS5  :  **  Owners  of  land 
may  drain  the  same  in  tlie  general  course  of  natural  drainage, 
by  constructing  oj:en  or  covered  drains  discharging  the  same 
into  any  natural  water-course,  or  into  any  natural  depression, 
whereby  the  water  will  be  carried  into  some  natural  water- 
course, or  into  some  drain  on  the  public  highway,  with  the 
consent  of  the  commissioners  thereto,  and  when  such  drainage 
is  wholly  upon  the  owner's  land,  he  shall  not  bo  liable  in  dam- 
ages therefor  to  any  ])erson  or  persons  or  corporation." 

Wlien  one  wislies  to  drain  into  the  highway  he  must  have 
the  consent  of  the  commissioners,  unless  the  proposed  drain  is 
in  the  course  of  nature. 

It  is  argued  that  by  Sec,  71,  Chap.  121,  R  S.,  the  statute 
has  recognized  the  right  to  drain  into  the  highway  at  the  will 
of  the  owner.  The  clause  so  relied  upon  is  an  exception  to  a 
section  fixing  a  penalty  for  obstructing  a  highway  by  placing 
anything  thereon,  or  by  digging  ditches,  etc.,  and  author- 
izing the  commissioners  to  remove  such  obstacles  and  fill  up 
the  ditches,  "  exce|)t  ditches  necessary  to  the  drainage  of  an 
adjoining  farm  emptying  into  a  ditch  upon  the  highway." 
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This  language  must  be  construed  in  connection  with  tliat  of 
Sec.  4,  above  quoted.  It  would,  we  think,  be  a  forced  and 
unnatural  construction,  if  it  stood  alone,  to  regard  it  as  suffi- 
cient to  give  to  adjoining  land  owners  an  unqualified  right  to 
impose  such  a  burden  upon  the  highway  as  is  here  contended 
for.  But  it  will  be  noticed  it  is  only  where  the  ditch  is  nec- 
essary to  drain  the  adjoining  farp  that  it  may  empty  into  a 
ditch  upon  the  highway.  In  the  present  case  the  court  found, 
upon  sufficient  evidence,  that  the  drain  which  the  6ommission- 
ers  removed  need  not  necessarily  empty  into  the  ditch  in  the 
highway.  It  could  as  well  and  more  naturally  empty  into  the 
culvert  which  was  in  the  natural  line  of  depression,  and  so  pass 
over  to  the  east  side.  Were  it  not  so,  however,  we  must  hold 
that  the  ditches  referred  to  in  the  exception  are  such  as  have 
by  some  means  been  properly  placed  in  the  highway.  The 
exception  is  a  mere  saving  clause  to  protect  any  ditches  that 
may  lawfully  be  there,  e.  ^.,  by  the  consent  of  the  commission- 
ers previously  obtained,  or  by  some  other  possible  means. 

The  cross-bill  of  Schell  can  rest  upon  no  better  foundation 
than  the  original  bill  of  Davis  and  Swayne,  and  if  the  theory 
of  the  latter  is  unsound,  was  of  course,  properly  dismissed. 
We  find  no  error  of  which  appellants  may  complain. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


La  Fayette  Powers 

V. 

The  People  of  the  State  of  Illinois. 

Criminal  I^aw — Assault  with  Deadly  Weapon — Evidence— Instructions. 

\,  An  owner  of  personal  property  may  oppose  force  with  force  to  prevent 
tbe  same  being  injured  and  destroyed,  but  not  to  the  extent  of  taking  life,  or  in 
excepts  of  tbe  nece^Rity  of  the  cafte.  If  he  carries  resistance  to  excess,  or  uses 
more  force  than  is  necessary,  he  becomes  a  wrongdoer. 

2.    The  jury  were  justified  in  the  case  presented  in  regarding  the  assertion 
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of  the  defendant  that  be  wan  only  endeavoring  to  frighten  the  plaintiff  in 
discharging  his  pistol,  as  a  mere  subterfuge  by  which  he  hoped  to  avoid  a 
conviction. 

3.  Proof  as  to  what  passed  between  such  defendant  and  a  person  who,  at 
the  time  of  the  shooting,  was  endeavoring  to  prevent  the  same,  should  be 
admitted  as  part  of  the  res  gestcB  in  proceed ingD  instituted  by  the  person 
shot  at. 

4.  This  court  holds,  in  view  of  the  evidence,  that  defendant  was  actuated 
in  making  the  assault  in  question  more  by  rage  than  by  any  real  desire  to 
protect  property  in  his  charge  from  a  trespasser. 

5.  The  suggestion  that  the  word  **  at  *'  means  "  toward,  in,  or  near  by," 
and  that  on  instruction  stating  that  the  attempted  removal  of  certain  prop- 
erty did  not  justify  a  party  named  in  shooting  *'  at "  the  party  so  removing, 
with  a  revolver,  if  the  evidence  shows  that  he  did  shoot  at  him,  tells  the 
jury  that  the  person  shooting  would  not  have  been  justified  in  so  doing 
*' toward  or  near  by**  such  person,  even  though  the  intent  was  only  to 
frighten  him,  is  hypercritical,  and  wholly  frivolous. 

6.  The  objection  that  an  instruction  improperly  defines  the  legal  mean- 
ing of  the  word  **  malice  **  should  not  be  raised,  where  malice  is  not  an 
ingredient  of  the  crime  of  which  the  jury  found  a  given  person  guilty.  In 
such  c;ise  such  instruction,  though  given,  can  do  no  harm.  In  view  of  the 
evidence  in  the  case  presented,  it  is  held  that  the  fineof  ^^JOO  imposed  upon 
defendant  can  not  be  considered  excessive. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Conrtof  Mason  County;  the  Hon, 

Cykus  EpleKj  Judge,  presiding. 

« 

Messrs.  Mobkison  &  Whitlock  and  E.  A.  Wallace,  for 
appellant 

Messrs.  W.  R  Curban  and  John  W.  Pitman,  State's  Attor- 
ney, for  appellees. 

BoGGs,  J.  At  the  February  term,  1891,  of  the  Mason  Circuit 
Court,  upon  an  indictment  charging  him  with  an  assault  with 
a  revolver  upon  one  James  R.  Barker,  with  intent  to  commit 
murder,  the  appellant  was  adjudged  guilty  of  an  assault  with  a 
deadly  weapon  with  intent  to  inflict  a  bodily  injury,  without 
any  considerable  provocation,  and  sentenced  to  pay  a  fine  of 
$300  and  the  costs  of  the  prosecution. 
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He  brings  the  record  here  for  review  and  assigns  for 
error : 

1.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

2.  The  court  erred  in  rendering  a  judgment  on  the  verdict 
of  the  jury. 

3.  The  verdict  of  the  jury  is  against  the  law  and  the  evi- 
dence. 

4.  The  court  erred  in  giving  instructions  for  the  people 
and  refusing  instructions  for  the  defendant. 

5.  The  court  erred  in  admitting  improper  evidence  for  the 
people  and  in  oxchiding  proper  evidence  for  the  defendant. 

That  the  appellant,  on  the  occasion  in  question,  fired  three 
shots  from  his  revolver  toward  and  in  the  direction  of  Barker, 
is  conceded.  It  was  the  testimony  of  the  appellant,  and  is  the 
contention  of  his  counsel,  that  the  shots  were  not  tired  with  an 
intent  to  hit  or  injure  Barker  but  only  to  frighten  him  and 
cause  him  to  desist  from  trespassing  upon  property  then  in  the 
lawful  custody  of  the  appellant.  In  the  briefs  of  counsel  for 
the  appellant  it  is  said  that  the  only  substantial  controversy 
of  fact  is  as  to  the  intention  with  which  the  appellant  fired  the 
shots. 

This,  then,  may  properly  first  have  our  attention.  It  is 
clearly  shown  from  uncontradicted  testimony  that  Barker, 
.  the  prosecuting  witness,  was  determined  to  unload  and  remove 
a  carload  of  lumber  that  was  in  the  custody  of  the  appellant 
as  agent  of  the  Wabash  Railway  Company,  and  that  the  appel- 
lant was  equally  determined  that  he  should  not  do  so.  It  is 
also  clearly  shown  that  they  were  in  an  altercation  about  the 
lumber  and  were  both  angry.  The  appellant  ordered  Barker 
not  to  take  the  lumber.  Barker  replied  that  he  would  take  it 
and  went  upon  the  car  and  began  to  unload  it.  The  appellant 
became  greatly  enraged,  ran  into  his  office,  got  a  revolver  and 
rushing  near  to  the  car,  said:  "Stop  throwing  off  that  lumber 
or  I'll  kill  you."  Barker  did  not  stop,  and  the  appellant 
pointed  the  revolver  at  him  and  tired  and  almost  immediately 
fired  a  second  shot.  Barker  threw  a  piece  of  scantling  at  .the 
appellant,  who  said  "  Get  off  that  car,  G — d  d — n  you,  or  I'll 
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kill  joii,"  and  Bupporting  Lis  right  hand  in  which  he  heldtlic 
revolver  with  his  left,  he  almost  instantly  tired  a  third  shot  at 
Barker.  At  this  moment,  Tomlin^on,  one  of  the  witnesses, 
came  running  to  appellant,  and  said  :  "  Put  up  that  pistol  or  I'll 
have  you  arrested,"  whereupon  the  appellant  turned  the  pis- 
tol upon  Tomlinson,  and  with  an  oath  threatened  to  blow  his 
brains  out.  Barker  then  left  the  car,  and  the  appellant  ceased 
firing.     No  one  was  struck  by  any  of  the  shots. 

It  is  true  that  the  appellant  testified  that  he  purposely  shot 
above  Barker  and  to  the  right  and  left  of  him.  The  jury, 
u])on  consideration  of  all  the  testimony  bearing  upon  that 
point,  did  not  accept  this  view  of  the  case. 

Tiie  jury  were  convinced  from  the  evidence  that  the  appel- 
lant was  furiously  angry,  and  no  doubt  regarded  his  assertion 
that  he  was  only  endeavoring  to  frighten  Barker,  as  a  mere 
subterfuge  by  which  he  hoped  to  avoid  a  conviction.  In  this 
there  is  ample  proof  in  the  record  to  support  them. 

The  evidence  excluded  by  the  court,  complained  of  in  the 
fifth  assignment,  would,  in  the  view  of  his  counsel,  have  sup- 
ported the  appellant  in  this  respect.  It  arose  as  follows. 
The  appellant  when  testifying  in  his  own  behalf  was  asked  by 
his  counsel  this  question : 

"Q.  Yon  may  state  what  your  experience  has  been  in  the 
use  of  revolvers  and  your  ability  to  hit  an  object  the  size 
of  a  man?"  The  court  sustained  an  objection  to  the  question 
and  the  appellant  was  not  allowed  to  answer  it.  The  exclu- 
sion of  this  answer  is  assigned  for  error.  It  is  not  shown  in 
the  bill  of  exceptions  what  answer  the  appellant  would  have 
made  to  the  question,  which  has  in  some  cases  been  held 
necessary  to  obtain  a  ruling  as  to  its  exclusion.  Railroad  Co. 
V.  Smith,  21  Wall.  (U.  S.)  256;  Packet  Co.  v.  Clough,20  Wall. 
(U.  S.J  528. 

If  it  be  conceded  that  he  ought  to  have  been  allowed  to 
answer  the  question,  and  that  his  answer  would  have  been  the 
most  favorable  possible  to  him,  yet,  as  he  had  already  testi- 
fied that  he  did  not  intend  or  try  to  hit  Barker,  we  can  not 
think  that  any  statement  he  might  have  made  as  to  his  expert- 
ucss  when  coolly  shooting  at  a  mark^  would  have  affected  the 
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result  in  the  sliglitest.  Therefore  the  supposed  error  in  exclud- 
ing the  question,  is  not,  in  our  opinion,  of  sufficient  gravity  to 
demand  a  reversal.  Complaint  is  made  of  the  action  of  the 
court  in  allowing  proof  as  to  -what  appellant's  counsel  call  a 
difficulty  between  the  appellant  and  Tomlinson  to  go  to  the 
jury.  When  appellant  tired  the  first  shot,  Tomlinson  called 
to  Barker  to  get  off  the  car  and  went  as  quick  as  he  could  to 
wliere  tlie  appellant  stood,  but  before  he  reached  him  the 
appellant  had  fired  another  shot,  and  fired  the  third  just  at 
the  instant  that  Tomlinson  did  reach  him,  and  then  instantly 
turned  his  revolver  upon  Tomlinson  and  threatened  his  life. 
This  was  heard  in  the  evidence  as  part  of  the  res  gestae  and 
ought  not  to  have  been  excluded. 

It  is  urged  by  his  counsel  that  all  the  appellant  did  was  law- 
ful to  be  done  by  him  in  defense  of  the  property  intrusted  to 
his  care  and  for  which  he  was  responsible.  The  appellant,  as 
station  agent  of  the  railroad  company,  had  tlie  lawful  custody 
of  the  car  of  lumber.  He  contended  that  Barker  had  no  right 
to  move  the  lumber  except  upon  a  delivery  order  from 
Woodley,  and  that  Barker  did  not  have  such  an  order  but 
endeavored  to  take  the  lumber  by  force  and  was  a  trespasser 
and  a  wrongdoer.  All  this  may  be  conceded  without  furnish- 
ing any  excuse  or  justification  for  the  asFault  made  by  the 
appellant  upon  Barker.  The  attempt  to  take  the  lumber  was 
a  mere  trespass  for  which  the  law  afforded  ample  redress. 

The  appellant  knew  that  the  lumber  was  there  to  be  deliv- 
ered to  Barker  upon  the  payment  of  $73,  which  sum  Barker 
offered  to  the  appellant  more  than  once  during  the  quarrel 
that  ensued  between  them,  and  while  the  appellant  was  under 
no  legal  obligation  to  accei)t  the  money  and  allow  the  lumber 
to  be  moved,  yet  it  seems  to  us  that  it  was  mere  churlishness 
that  moved  liim  to  refuse  it.  He  had  the  right  to  do  so,  how- 
ever, and  would  have  been  fully  justified  in  opposing  the 
efforts  of  Barker  to  take  the  lumber  by  force  and  might  law- 
fully have  endeavored  to  forcibly  remove  him  from  the  car. 
If  Barker  had  resisted  such  efforts  to  remove  him,  then  the 
appellant  might  have  opposed  force  with  force  and  if  assaulted 
or  beaten  might  have  taken  such  means  to  defend  himself  as 
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tbe  law  extends  to  every  one  who  is  unlawfully  assaulted.  **  It 
has  never  been  held"  it  is  said  in  Davison  v.  The  People,  90 
111.  221,  "  that  a  yx^rson  may  kill  another  to  prevent  a  mere 
trespass  uix)n  personal  property.  The  owner  may,  no  doubt, 
oppose  force  with  force  to  prevent  his  property  from  injury 
and  destruction,  but  not  to  the  extent  of  taking  life,  or  in 
excess  of  the  necessity  of  the  case.  If  he  carries  resistance  to 
excess,  or  uses  more  force  than  is  necessary,  he  becomes  a 
wrongdoer." 

While  it  may  be  that  the  appellant  was  right  in  refusing  to 
allow  the  lumber  to  be  taken  without  the  order,  and  might 
lawfully  have  resisted  all  attempts  to  take  it  with  sufficient 
force  to  make  such  resistance  successful,  yet  no  justilieation  in 
law  can  be  found  for  the  assault  with  the  revolver  then  made 
by  the  appellant.  We  think,  from  the  evidence,  that  he  was 
actuated  in  making  tlie  assault  on  Barker  more  by  the  furious 
rage  which  possessed  him  than  by  any  real  desire  to  protect 
property  in  his  charge  from  a  trespasser.  The  giving  of 
instructions  live  and  nine  for  the  people,  and  the  modifications 
of  the  tenth  instruction,  asked  by  the  appellant,  are  the 
grounds  of  the  fourth  assignment  of  error.  lustruction  live 
given  for  the  people  is  not  open  to  the  objection  ur^ed  against 
it.  It  does  not  assume  that  the  ajipellant  shot  at  Barker,  but 
states  that  the  attempted  removal  of  the  lumber  did  not  jus- 
tify ap])ellant  in  shooting  at  Barker  with  a  revolver,  if  the 
evidence  shows  that  he  did  shoot  at  him.  This  is  the  law  as 
we  understand  it.  The  suggestion  that  the  word  "  at "  means 
"  toward,  in,  or  near  by,"  and  that  this  instruction  therefore  tells 
the  jury  that  the  a[)pellant  would  not  have  been  justified  in 
shooting  "  toward  or  near  by  "  Barker,  even  tliough  the  intent 
was  only  to  frighten  him  from  the  car,  is  hypercritical  and 
wholly  frivolous. 

The  objection  to  instruction  nine  is,  that  it  improperly 
defines  the  legal  meaning  of  the  word  "  malice."  Without 
admitting  the  correctness  of  this  criticism,  it  is  sufficient  to  say 
that  malice  is  not  an  ingredient  of  the  crime  of  which  the  jury 
found  the  appellant  guilty,  and  therefore  the  instruction 
could  have  done  him  no  harm.     The  appellant  asked  of  the 
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court  an  instruction  designated  in  the  briefs  of  his  counsel  us 
number  ten,  to  the  effect  that  if  the  lumber  was  in  the  lawful 
custody  of  the  appellant,  and  was  to  be  delivered  to  Barker 
only  on  an  order  from  Woodley,  and  that  Barker,  without  hav- 
ing such  order,  was  attempting  to  forcibly  remove  the  lumber, 
that  the  appellant  had  the  right  to  use  force  in  resisting  the 
taking  of  the  lumber  sufficient  to  prevent  Barker  from  taking 
it,  and  if  appellant  drew  his  revolver  in  a  threatening  manner 
and  fired  it  for  no  other  purpose  than  to  frighten  Barker 
and  restrain  him  from  removing  the  lumber,  then  they  should 
find  the  appellant  not  guilty.  The  court  so  modified  this 
instruction  as  to  make  it  state  that  the  force  that  the  appellant 
might  use  to  prevent  the  removal  of  the  lumber  could  not 
lawfully  extend  to  the  taking  of  human  life,  and  otherwise 
gave  the  instruction  as  asked.  The  modification  was  correct, 
and  without  it  the  jury  might  well  have  understood  that  there 
was  no  limit  to  the  amount  of  force  that  might  lawfully  be 
used  to  prevent  a  trespass. 

It  is  complained  that  the  fine  is  excessive,  and  for  that  rea- 
son the  judgment  should  be  reversed.  The  statute  provides 
in  such  cases  for  a  much  greater  fine,  and  also  for  punishment 
by  imprisonment  in  the  county  jail,  so  that  in  the  wide  range 
allowed,  the  court  might  be  able  to  adjust  the  punishment 
according  to  the  circumstances  of  each  particular  case. 

The  assault  of  which  the  jury  found  the  defendant  guilty, 
was  an  aggravated  and  unjustifiable  one,  and  so  deadly  in  its 
character  as  to  plainly  indicate  that  the  appellant  was  possessed 
of  fierce  and  malevolent  passions  to  which,  on  that  occasion,  he 
gave  full  reign  in  reckless  disregard  of  human  life.  .  The  pun- 
ishment inflicted  can  not  be  regarded  as  excessive. 

Finding  no  reversible  error  in  the  record  the  judgment  of 
the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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S  S  Cleveland,  CiNciyxAxi,  Chicago  &  St.  Lonis  Rail- 
way Company 

V. 

P.  J.  Ahbens  &  Sox. 

Railroads — yegligenee — Killing  of  Sfoet — Prohibited  Bate  of  Speed— 
Ordinance — Contributory  Negligence — Stock  Running  at  Large — Signals, 

1.  The  decinoD  of  controTerted  questions  of  fact  is  intrusted  by  cor  laws 
to  jarieo,  and  their  decisions  are  final  nniess  passion,  prejudice  or  partiality 
appear  to  have  controlled  their  action. 

2.  When  the  evidence  in  a  case  is  conflicting,  and  there  is  sufficient  fo 
authorize  the  verdictran  appellate  court  will  not  interfere  with  the  finding. 

3.  Where  stock  is  killed  by  a  railroad  company  within  village  limits,  in 
an  action  to  recover  therefor  the  ordinances  thereof  touching  itpeed  of 
trains  are  admissible. 

4.  To  obtain  a  ruling  of  this  court  as  to  the  sufficiency  of  a  document,  the 
whole  of  it  should  be  pre^rved  in  the  bill  of  exceptions. 

5.  It  being  shown  that  stock  was  killed  within  municipal  limits,  by  a 
train  running  at  a  prohibited  rate  of  speed,  the  presumption  arises  that  the 
killing  was  the  result  of  negligence,  and  such  presumption  fixes  the  liability 
of  the  company  to  pay  therefor,  unless  it  is  removed  by  evidence. 

6.  If  counsel  in  a  given  case  fear  that  the  jury  may  regard  documents 
introduced  as  prop<»r  for  their  con^ideriition,  notwithstanding  a  ruling  of 
the  court  to  the  contrary,  they  should  move  the  court  to  formally  withdraw 
them  from  the  jury.  Failing  to  do  this  in  the  trial  court,  the  point  should 
not  be  raised  herein. 

7.  If  stock  was  unlawfully  at  large,  either  by  the  voluntary  act  of  its 
owner  or  by  bis  negligence,  a  railroad  company  will  be  liable  for  killing  the 
same  if  its  servants  could,  by  the  exercise  of  proper  care  and  prudence  in 
managing  the  train  after  discovering  the  same,  have  avoided  the  injury. 

8.  What  conf^titutes  proper  care  and  prudence  in  a  given  case,  is  a  ques- 
tion of  fact  for  the  jury. 

9.  Reasonable  diligence  must  be  used  as  soon  as  it  is  discovered  that 
animals  are  in  danger,  and  this  may  occur  before  they  are  on  the  track. 

fOpinioD  filed  December  3,  1891.]  » 

Appkal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  J.  A.  Creighton,  Judge,  presiding. 
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C.  C.  C.  &  St.  L,  Ry.  Co.  v.  P.  J.  Ahrens  &  Son. 
Messrs.  John  T.  Dyk  and  A.  N.  Tancby,  for  appellant 
Mr.  A.  Ollek,  for  appellees. 

BoGGs,  J.  A  horse  and  a  colt  belonging  to  the  appellees 
were  killed  by  a  train  of  the  appellant  company,  within  the 
limits  of  the  village  of  Gillespie,  on  the  2d  day  of  September, 
1890. 

In  the  court  below  a  judgment  was  rendered  upon  the  ver- 
dict of  a  jury  in  favor  of  the  appellees  against  the  appellant 
for  the  value  of  the  animals,  to  reverse  which  this  appeal  was 
taken. 

The  appellees  contend  that  the  horse  and  colt^were  struck 
and  killed  by  a  passenger  train  of  the  appellant  company 
which  passed  through  Gillespie  going  west,  a  little  after  six 
o'clock  in  the  morning,  while  the  appellant  insists  that  they 
were  struck  by  a  freight  train  which  passed  between  one  and 
two  o'clock  of  the  same  morning. 

The  speed  of  the  passenger  train  is  shown  by  the  witnesses 
for  the  appellees  to  have  been  at  least  twenty  miles  per  hour, 
while  a  preponderance  of  such  testimony  would  fix  its  rate  of 
speed  at  thirty  to  thirty-five  miles  per  hour.  The  appellant  pro- 
duced no  evidence  concerning  the  speed  of  the  passenger  train. 
The  rate  of  speed  of  the  freight  train,  from  the  uncontradicted 
testimony  of  the  witnesses  of  the  appellant,  was  from  four  to 
five  miles  per  hour. 

The  testimony  presented  to  the  jury  by  the  respective  par- 
ties, bearing  upon  the  question  of  which  of  the  trains  struck 
the  animal,  was  directly  conflicting. 

F.  M.  Shenacker,  a  witness  for  appellees,  testified  that  he 
lived  sixty  or  seventy  yards  north  of  where  the  stock  was 
killed;  that  he  got  up  about  five  o'clock  in  tlie  morning  on 
that  day  and  eaw  the  horse  and  colt  grazing  near  the  sidewalk 
in  front  of  his  house,  and  that  they  were  there  when  he  went 
into  the  house  to  his  breakfast;  that  the  passenger  train 
came  by  shortly  after  he  sat  down  at  the  breakfast  table.  W. 
H.  Clark,  witness  of  appellees,  saw  the  horse  and  colt  about 
six  o'clock  in  the  morning  feeding  near  the  railroad  track 
close  to  a  switch.     They  were  then  uninjured.     Charles  Tate, 
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*-  .il^rr  w::r.*>e.  aw  tLe  L>rse  iLit  ii:>mir^  catIt,  'ost  before 
•;^  ;'i*^;f.;r*rr  train  came.  TLe  L.rie  was  j  :ck:r.;r  grass. 
ifr*-  Titife  ftaw  t:.e  Lorees  nsnn:ng  froni  tLe  passenger  tnin 
a  .r.;?  tLe  *•  In^k  "  of  the  rai'fKid.  SLe  watcLei  them  a  few 
^^reor.'ii,  b":!  di-in't  see  the  tra:n  strike  tLeni-  Sheeaw  a  ddiif 
Vrr  of  ir*en  ^therfng  ab-^ut  tLe  L-^rsCsa  few  minctcs  after- 
ward and  £aw  tliat  tLe  fa'jrces  were  LarL 

Tl.e  Lor?e  was  nsed  bj  appc'!ocs  to  delirer  grocencs  to  the 
\f^h\t\^  of  the  vi!*:.^  ar<d  was  we!!  known  to  the  witnesses. 

The  en;r:neer,  fireniad  and  condcetor  of  tiie  freiirht  tnin 
ail  tsshtlfj  that  between  one  and  two  o^clock  of  the  eauie 
morti'T'^j  the  engine  of  their  train  struck  a  horse  and  a  colt 
op[i^/s:te  the  ewitch  aboat  west  of  the  depot  at  Gillespie,  which 
ift  t!ie  f/oint  where  a{>f>eI1ees*  animals  were  struck. 

The  decision  of  controverted  questions  of  fact  is  intmsted 
hy  OUT  laws  to  ajnrj,  and  its  decision  is  final  unless  passion, 
prcjiidw^  or  jiartialitj  appear  to  have  controlled  tlieir  action. 
Nothing  of  the  kind  seems  to  have  occurred  in  this  case.  Tlie 
evidence  for  the  ap|>c)lees  was  qnite  snfiicicnt  to  authorize  the 
jury  to  find  that  the  animals  were  struck  by  the  passenger 
train,  and  in  all  such  instances  the  finding  must  be  a  finalitv  in 
an  apfjcllate  court 

The  only  testimony  as  to  the  management  or  operation  of 
the  passenger  train  came  from  witnesses  for  the  appellees,  and 
from  that  it  a]>pears  that  after  the  animals  were  running 
licfore  tlic  train,  the  speed  of  the  train  was  not  slackened  nor 
was  the  bell  rung  or  the  whistle  sounded. 

To  support  the  position  that  the  passenger  train  was  run- 
ning at  a  prohibited  rate  of  speed,  the  appellees  offered  in  evi- 
dence an  ordinance  of  the  village  of  Gillespie  limiting  the 
speed  of  such  train  to  ten  miles  per  hour.  The  appellant 
objected  to  the  ordinance  upon  the  ground  that  it  was  not 
relevant  This  the  court  ovemiled.  Tlie  claim  of  appellees 
was  that  the  stock  was  killed  within  the  limits  of  the  village, 
whicli  was  clearly  proven.  Therefore  the  ordinance  was 
entirely  relevant  and  that  objection  was  proj^erly  overruled. 
No  other  objection  being  interposed  the  ordinance  was  read 
to  the  jury.     After  it  had  been  so  read  counsel  for  appellant 
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objected  on  the  ground  that  the  ordinance  was  not  "  properly 
authenticated."  The  ruling  of  the  court  upon  this  objection 
was,  "  The  objection  is  overruled.  This  purports  to  be  the 
ordinance  of  the  village  as  shown  by  the  proclamation  on  the 
face  of  it  and  the  certilicate  at  the  end  of  it" 

The  bill  of  exceptions  does  not  contain  the  "  proclamation  " 
nor  the  "  certificate "  referred  to  by  the  court.  Both  were 
before  the  court  and  upon  inspection  were  deemed  suflScient. 
Manifestly  we  can  not  say  they  were  insuflScient.  To  have 
obtained  a  ruling  as  to  their  sufficiency  the  bill  of  exceptions 
should  have  contained  them.  We  must  accept  the  ruling  of 
the  court  as  correct  and  that  the  ordinance  was  duly  proven. 

It  is  then  established  that  the  stock  was  killed  by  the  pas- 
senger train  of  appellant  while  running  at  a  prohibited  rate  of 
speed  in  the  village  limits.  The  statutory  presumption  then 
arises  that  the  killing  was  the  result  of  the  negligence  of  the 
company.  This  presumption  fixes  the  liability  of  appellant 
to  pay  for  the  stock  unless  it  is  removed  by  evidence.  The 
appellant  introduced  no  evidence  whatever  concerning  the 
management  or  operation  of  the  passenger  train  or  otherwise 
to  rebut  the  presumption,  and  all  that  appears  bearing  upon 
that  question  in  the  evidence  produced  by  the  appellees  is  in 
aid  of  the  presumption  of  negligence;  that  is,  that  the  speed 
of  the  train  was  not  slackened,  and  that  the  bell  was  not  heard 
to  ring  nor  the  whistle  to  blow.  The  presumption  not  being 
overcome,  the  finding  that  the  appellant  was  liable  for  the 
value  of  the  stock  necessarily  followed,  unless  it  appeared  that 
the  plaintiff  was  guilty  of  contributory  negligence.  Sec.  87, 
Chap.  114,  Starr  &  C.  111.  Stats.;  T.,  P.  &  W.  Ey.  Co.  v.  Dea- 
con, 63  111.  91;  C,  B.  &  Q.  E.  E.  Co.  v.  Haggerty,  67  111.  113. 

Appellant  urges  tliat  the  appellees  were  guilty  of  contrib- 
utory negligence  in  permitting  the  animals  to  be  at  large,  and 
that  the  court  erred  in  this  connection  in  the  action  taken 
concerning  an  ordinance  of  the  village  which  was  read  to  the 
jury,  authorizing  such  animals  to  run  at  large  in  the  village, 
and  also  in  refusing  to  give  one  instruction  asked  for  by 
appellant  and  in  modifying  another.  The  ordinance  last 
referred  to  was  offered  in  evidence  by  the  appellees. 

It  was  objected  to  by  appellant  as  being  irrelevant     It  was 
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entirely  relevant  and  the  conrt  so  held,  and  in  the  absence 
of  other  objections  the  ordinance  was  read  to  the  jury.  After 
the  reading  counsel  for  appellant  objected  again  upon  the 
gi'ound  that  the  ordinance  had  been  pasted  in  a  printed  book 
of  ordinances  and  not  certified  to  as  the  law  required. 

This  objection  was  sustained  and  so  announced  by  the  court 
in  the  presence  of  the  jury.  Thereupon  the  appellees  sought 
to  prove  the  passage  and  publication  of  the  ordinance  by  the 
village  records,  and  failing  in  this,  endeavored  to  prove  that 
the  county  had,  by  a  vote,  permitted  such  stock  to  run  at 
large.  In  this  they  also  failed.  The  attention  of  court  and 
counsel  being  thus  diverted,  it  seems  that  the  ordinance  was 
not  formally  withdrawn  from  the  consideration  of  the  jury. 

If  counsel  for  appellant  feared  that  the  jury  might  regard 
the  ordinance  as  proper  for  their  consideration,  notwithstand- 
ing the  ruling  of  the  court  sustaining  the  objection  to  it,  they 
should  have  moved  the  court  to  formally  withdraw  it  from 
the  jury.  Such  an  objection  can  not  be  made  for  the  fii-st 
time  in  an  appellate  court. 

Furthermore,  the  result  should,  we  think,  have  been  the 
same  had  the  ordinance  been  withdrawn. 

The  uncontradicted  testimony  is,  that  the  horse  was  placed 
the  night  before  in  the  stable,  and  that  the  door  of  the  stable 
was  closed,  and  that  the  colt  was  put  in  a  lot  surrounded  by  a 
sufficient  fence,  the  gate  whereof  was  closed  and  locked.  They 
escaped  during  thp  night  It  is  true  that  one  of  the  appellees 
saw  the  animals  the  next  morning  out  upon  or  near  the  rail- 
road track.  No  effort  was  made  to  bring  them  back  to  the 
stable  or  yard.  This,  it  is  insisted,  constitutes  contributory 
negligence,  no  ordinance  being  proven  allowing  the  stock  to 
be  at  large.  The  case  of  I.  &  St.  L.  R  R  Co.  v.  Peyton,  76 
111.  340,  is  here  ip  point.     In  that  case  it  is  said: 

"  The  defense  is  negligence  on  the  part  of  the  plaintiff  in 
permitting  his  cow  to  run  at  large,  in  violation  of  an  ordinance 
of  the  town,  thus  contributing  to  the  accident. 

**A  positive  violation  of  the  law  of  the  State  is  established 
against  the  company  and  a  positive  violation  of  an  ordinance 
of  the  town,  is  also  established.  The  negligence  of  the  appel- 
lees was  slight  as  compared  with  that  of  the  company,  which 


Third  District— May  Term,  1891.         439 

C.  C.  a  &  St.  L.  Ry.  Co.  v.  P.  J.  Ahren*  &  Son. 

Mas  gross.  We  will  iiot  reverse  and  remand  the  cause  where 
we  are  satisfied  that  the  same  verdict  would  be  rendered 
under  a  proper  instruction."  % 

In  the  case  at  bar,  as  in  that  cited,  it  was  proved  that  no 
bell  was  rung  or  whistle  sounded,  and  that  the  train  was  mov- 
ing at  a  higher  rate  of  speed  than  the  ordinance  allowed. 
Such  was  then  declared  to  be  gross  negligence,  and  so  it  was 
here.  Permitting  the  animal  to  run  at  large  was  then  held 
to  be  slight  negligence,  not  warranting  a  reversal  of  the  case. 
So  we  regard  it  in  this  case. 

The  court  gave  the  jury  this  instruction :  "  The  court 
instructs  the  jury,  that  if  they  believe  from  the  evidence  in 
this  case  that  at  the  time  in  question  the  plaintiffs'  horse  and 
colt  were  intentionally  or  negligently  permitted  to  run  at 
large  in  the  village  of  Gillespie,  and  under  such  circumstances 
that  it  might  reasonably  have  been  foreseen  or  anticipated 
that  they  would  get  upon  the  defendant's  tracks,  then  the  plaint- 
iffs can  not  recover  of  the  defendant  for  killing  or  injuring 
of  the  animals,  on  the  ground  alone  that  this  defendant's  serv- 
ants were  guilty  of  negligence  in  managing  their  train." 

It  was  asked  by  the  appellant  as  given,  except  the  italicized 
words,  ''  intentionally  or  negligently,"  which  were  inserted  by 
the  court.     This  modification  is  assigned  as  error. 

If  the  animals  were  unlawfully  at  large,  either  by  the  vol- 
untary act  of  the  appellees,  or  by  their  negligence,  still  the 
company  would  have  been  liable  if  its  servants  could,  by  the 
exercise  of  proper  care  and  prudence  in  managing  the  train 
after  discovering  the  animals,  have  avoided  the  injury.  T.,  W. 
&  W.  Ey.  Co.  V.  Barlow,  71  111.  642. 

In  the  case  of  P.  P.  &  J.  R.  R.  Co.  v.  Champ,  75  III.  577, 
it  is  said :  "  Although  the  plaintiff  was  guilty  of  contribu- 
tory negligence  by  his  unlawful  act  in  turning  his  horse  upon 
the  commons  where  ho  knew  it  would  escape  upon  the  rail- 
road, this  fact  did  not  relieve  the  comjmny  from  the  duty  to 
exercise  proper  care  and  observe  all  reasonable  precautions  to 
avoid  an  accident." 

The  instruction  as  given  was  more  favorable  to  the  appel- 
lant than  the  law  warranted. 


440  Appellate  Courts  of  Illinois. 

Vol.  42.]         C.  C.  C.  &  St.  L.  Ry.  Co.  v.  P.  J.  Ahrena  &  Son. 

The  conrt  refused  to  give  the  following  instructions  asked 
by  the  appellant,  viz.: 

"  The  court  farther  instnicts  the  jnry,  that  if  they  believe 
from  the  evidence  in  this  case  that  the  servants  of  the  defend- 
ant used  all  reasonable  diligence  to  stop  the  train  after  the 
plain tiflPs'  horses  came  upon  the  track,  then  the  jury  should 
find  for  the  defendant." 

The  rule  in  such  cases  is,  that  the  company  is  not,  in  general, 
liable,  unless  its  servants,  after  they  discover  the  animal  is  in 
danger^  might,  by  the  exercise  of  proper  care  and  prudence, 
have  prevented  an  injury.  T.,  W.  &  W.  Ky,  Co.  v.  Barlow, 
supra. 

The  duty  of  the  company  in  such  cases  is  not  only  to  use 
reasonable  diligence  to  stop  the  train,  as  is  said  in  the  refused 
instruction,  but  its  duty  is  to  exercise  all  proper  care  and 
observe  all  reasonable  precautions  to  avoid  the  accident  So 
it  is  expressly  said  in  P.  P.  &  J.  R  R.  Co.  v.  Chamj),  75  III. 
579. 

Why  should  not  the  bell  be  rung  and  the  whistle  sounded? 
What  constituted  proper  care  and  prudence  was  a  question  of 
fact  for  the  determination  of  the  jury. 

Kor  is  it  necessarily  true,  as  stated  in  the  instruction,  that 
the  company  would  not  be  liable  if  its  servants  used  reasonable 
diligence,  *'  after  the  horses  came  upon  the  track.'^ 

Reasonable  diligence  must  be  used  as  soon  as  it  is  discovered 
that  the  animals  are  in  danger,  and  this  may  occur  before  they 
are  on  the  track.     The  instruction  was  properly  refused. 

Nothing  is  offered  in  support  of  the  assignment  that  the 
court  refused  proper  evidence  oflFered  by  the  appellant,  nor 
is  any  specific  objection  made  to  any  instructions  given  for  the 
appellees,  though  one  of  the  Jissignraents  of  error  is,  that  the 
Court  erred  i?i  giving  each  and  every  one  of  them.  We  have 
examined  the  instructions  for  the  appellees  and  think  they 
fairly  and  correctly  state  the  law. 

The  remaining  assignments  raise  the  question  of  the  suffi- 
ciency of  the  evidence  to  support  the  verdict  As  before  said, 
we  think  it  sufficient. 

Finding  no  reversible  error,  the  judgment  is  affirmed. 

Judgment  affirmed 
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Ohio  &  Mississippi  Railway  Company 

V. 

Frank  L.  Hamlin. 

Railronds — Injury  to  Sfoeh  During  Carriage — Negligence  qf  Connect- 
ing Carrier — Bill  qf  Lading — Agency, 

1.  The  owner  of  stock  Rhipped,  can  not  be  bound  by  tlie  conditions  of  a 
bill  of  lading  si^rned  by  the  carrier  and  a  person  named,  in  the  name  of 
another,  neither  of  whom  were  authorized  to  sifrn  the  same  for  him. 

2.  A  carrier  to  whom  freight  is  delivered  is  ordinarily  liable  to  the  con- 
signor for  injuries  arising  from  the  negligence  of  a  connecting  carrier. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  tlie  Circuit  Court  of  Sangamon  County;  the 
Hon.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  Pollaed  &  Weeneb  and  J.  H.  Mathent,  Jr.,  for 
appellant. 

Messrs.  McGuirb  &  Salzenstein,  for  appellee. 

Wall,  P.  J.  Appellant  brings  before  us  for  review  the 
record  in  an  action  on  the  case  wherein  appellee  recovered  a 
judgment  against  it  for  $600  and  costs.  The  cause  of  action 
alleged  was  the  failure  to  safely  carry  and  deliver  certain 
mules,  shipped  by  appellee  over  appellant's  railroad  from 
East  St.  Louis,  111.,  to  Connellsville,  Pa. 

There  is  no  question  as  to  the  amount  of  damages  sustained 
by  the  appellee,  nor  that  the  same  were  caused  by  the  negli- 
gence and  delay  of  a  connecting  carrier,  and  not  by  neglect  of 
the  appellant. 

For  the  fault  of  the  connecting  carrier,  the  appellant  must 
be  held  responsible  unless  the  appellee  is  bound  by  the  terms 
of  a  bill  of  lading  which  was  offered  in  evidence.  We  are 
very  clear,  however,  that  appellee  is  not  so  bound.     The  bill 
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of  lading  was  not  made  by  hie  authority  or  consent  or  that  of 
any  one  having  power  to  act  for  him.  He  had  bought  the 
mules  from  Maxwell  &  Cronch,  stock  dealers  in  St.  Louis, 
intending  to  ship  them  by  the  Yandalia  line  to  Connellsville, 
Pa.  While  at  the  stables  of  the  stock  dealers  lie  was 
approached  by  one  Ashbrook,  a  soliciting  freight  agent  of  the 
appellant  company,  who  asked  for  the  freight  over  his  road. 

After  considerable  conversation  which  need  not  be  stated 
liere,  appellee  tinally  agreed  with  Ashbrook  to  let  him  have 
the  freight.  One  controlling  reason  for  consenting  to  this 
was  the  promise  by  Ashbrook  to  follow  the  mules  by  wire 
and  thereby  insure  their  good  treatment  as  to  feed  and  water. 
Appellee  stated  that  he  had  been  in  the  habit  of  shipping 
such  freight  by  the  Yandalia,  and  was  not  disposed  to  make 
the  change  but  was  urged  to  do  so  by  Ashbrook. 

An  employe  of  the  stock  dealers  then  took  the  mules  across 
the  river  and  delivered  them  to  the  company. 

Later  in  the  afternoon,  Ashbrook  met  appellee  and  telling 
him  the  mules  had  gone,  handed  him  the  bill  of  lading  in 
qutstion,  which  appellee,  who  was  then  going  to  take  his  train 
for  home,  did  not  read  at  the  time.  Upon  subsequent  exam- 
ination it  proved  to  be  signed  by  the  company  and  by  the 
stock  dealers,  Maxwell  &  Crouch.  This  signature  of  Maxwell 
&  Crouch  was  written  by  Ashbrook. 

-  It  needs  no  argument  to  show  that  this  was  without  author- 
ity from  the  appellee.  The  testimony  of  Maxwell  is  in  the 
record,  however,  and  it  affirmatively  shows  that  his  firm  had 
nothing  to  do  with  the  contract  of  shipment,  which  was  made 
by  appellee  with  Ashbrook.  Appellee  may  well  repudiate 
this  bill  of  lading  and  rely  on  the  common  law  liability  of  the 
carrier. 

We  find  no  error  in  the  record,  and  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 
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The  Jacksonville  Journal  Company 

V. 

MoLLiE  Beymer. 

Libel — Slander — See,  i,  Chap,  126,  R.  S, — Innuendo — Damages. 

1.  Fee.  1,  Cbup.  126,  R.  S.,  is  applicable  to  verbal  slander  only. 

2.  The  leprislature  of  this  State  having  made  actionable  (he  speaking  ot 
words  importing;  unchastity,  when  the  defamation  is  verbal  merely,  the 
words  must  in  their  common  acceptation  amount  to  such  a  charge  in  order 
to  render  them  actionable  per  se. 

3.  If  the  publication  tends  to  impeach  the  virtue  or  reputation  of  a  given 
party,  the  cause  of  action  for  a  libel  is  complete. 

4.  To  .«ay  that  a  married  woman  **  has  run  off  with  another  fellow,"  is 
sufficient  to  convey  the  impression  that  she  was  guilty  of  adultery. 

5.  Where  language  is  ambiguous  only,  capable  of  being  understood  in  a 
double  sense,  one  very  daraasing,  the  other  comparatively  harmless,  a  pub- 
lisher can  not  object  that  his  readers  gave  it  the  sinister  meaning. 

6.  The  admission  of  testimony  going  to  show  what  is  clear  enough  with- 
out it,  can  not  be  complained  of. 

7.  This  court  will  not  ordinarily  interfere  with  the  finding  of  the  jury 

in  such  cases. 

I 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  G.  W.  Herdman,  Judge,  presiding. 

Messrs.  Morrison  &  Whitlook  and  O.  A.  DeLeuw,  for 
appellant. 

'An  innuendo  can  not  extend  the  meaning  of  defamatory 
matter  unless  by  reference  to  matter  of  inducement.  The 
innuendo  must  be  supported  by  the  inducement.  *  *  * 
The  word  forsworn  can  not,  by  innuendo  alone,  be  interpreted 
perjury.  Thus  when  the  allegation  was  "John  Holt  hath  for- 
sworn himself"  with  innuendo  of  perjury,  after  verdict  for 
the  plaintiff  judgment  was  arrested  because  the  innuendo  was 
unwarranted  by  any  inducement.  Townshend  on  Libel  and 
Slander,  Sees.  341,  342.  Tliis  doctrine  has  been  fully  recog- 
nized and  enforced  by  both  the  Supreme  and  Appellate 
Courts  of  this  State.  As  far  back  as  the  case  of  Patterson 
V.  Edwards,  2  Gilm.  720,  it  was   fully  recognized.     In  that 
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case  the  defendant  charged  the  plaintiff  with  *^  having  raised 
a  family  of  children  by  a  negro,"  words  which  would  be 
Iield  of  the  highest  slanderons  natare,  bat  the  court  (page 
723)  say :  ^^  We  also  think  the  third  error  well  assigned.  The 
declaration  and  all  the  various  counts  tliereof  are  substantially 
defective.  Our  statute  provides  that  words  falsely  published 
which,  in  their  common  acceptation,  shall  amount  to  charge 
any  person  with  having  been  guilty  of  fornication  or  adultery, 
shall  be  deemed  actionable.  We  are,  however,  of  the  opinion 
that  the  words  spoken,  viz.,  ^Mrs.  Edwards  has  raised  a  fam- 
ily of  children  by  a  negro,'  do  not,  in  their  plain  and  popular 
sense,  or  in  common  acceptation,  necessarily  amount  to  a 
charge  of  fornication  or  adultery,  unconnected  with  other  cir- 
cumstances, which  the  pleader  ought  to  have  averred  by  way 
of  introduction  or  colloquium,  and  to  which,  by  proper  innu- 
endoes, he  ought  to  have  referred  the  words.  ♦  ♦  *  The 
innuendo  that  defendant  thereby  meant  to  charge  plaintiff's 
wife  with  fornication  and  adultery,  can  not  supply  the  defect. 
Tlie  office  of  an  innuendo  is  to  explain,  not  to  extend  what  has 
gone  before;  it  can  not  enlarge  the  meaning  of  words,  unless 
it  be  connected  with  some  matter  of  fact  expressly  averred." 
The  same  doctrine  was  enforced  in  the  case  of  Strader  v. 
Snyder,  67  111.  404.  That  case  like  the  case  at  bar  grew  out 
of  a  publication  in  a  newspaper.  A  negro  child  whose  mother 
was  living  as  a  servant  at  the  house  of  the  plaintiff  had  died 
and  was  buried  in  the  public  cemetery,  and  it  seems  that 
some  turbulent  opposition  had  arisen  against  its  sepulture,  and 
the  publication,  out  of  which  the  suit  sprang,  was  a  result  of 
this.  Among  other  things  in  this  publication  to  which  objec- 
tion was  made  by  the  plaintiff,  was,  that  on  speaking  of  the 
plaintiff  and  this  child  it  spoke  of  this  child  as  his  "miscegen" 
and  as  his  "production."  A  verdict  was  found  for  the 
plaintiff  upon  which  a  judgment  was  rendered  by  the  court, 
which,  on  appeal,  was  reversed.  The  court  saying  (page  412), 
*'It  is  quite  too  plain  for  argument,  that  the  words  set  out  do 
not,  in  tlieir  common  acceptation,  and  without  the  aid  of 
extrinsic  matters,  impute  to  plaintiff  the  charge  of  adultery, 
much  less  with  the  negro  woman  to  whom  they  are  alleged  to 
apply." 
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To  the  same  effect  see  Koch  v.  Huideman,  16  111.  App.  478. 
In  this  case  a  clergyman  in  speaking  of  a  lady  parishioner  of 
his  at  a  public  meeting  said  of  her  under  circumstances  full  of 
insinuations,  'Hhat  she  had  been  seen  laying  on  a  lounge  with 
a  male  boarder."  lu  this  case  the  court  say,  "  The  latter," 
the  words  used,  "  impart  only  a  fact  which,  though  very  dis- 
creditable to  appellee,  may  be  quite  distinct  from  an  act  of 
adultery,  and  does  not  'necessarily,^  as  the  Supreme  Court 
says  in  Edwards  v.  Patterson,  2  Gilm.  723-4,  or  with  reason- 
able certainty  imply  it — a  fact  which  admits  of  proof  to  the 
full  extent  stated  in  entire  consistence  with  further  proof  that 
adultery  was  not  committed  in  any  connection  with  it,  as 
cause,  concomitant  or  sequence.  The  statement  of  it,  there- 
fore, can  not  of  itself  amount  to  the  charge  of  adultery,  and 
since  nothing  further  is  averred  or  shown  to  give  it  a  broader 
or  different  meaning  in  this  case,  the  judgment  should  have 
been  arrested.  And  if,  though  not  of  themselves  bearing  the 
meaning  imputed  by  the  innuendo,  they  were  under  any  cir- 
cumstance capable  of  it,  and  the  jury  found  that  in  this  case 
tliey  did,  then  their  finding  should  have  been  set  aside  as 
wholly  unsupported  by  the  evidence." 

Messrs.  Owen  P.  Thompson  and  Chables  A.  Barnes,  for 
appellee. 

Appellants  insist  that  the  court  erred  in  permitting  wit- 
nesses to  testify  as  to  what  they  understood  was  the  common 
acceptation  of  the  words  and  language  used  in  the  article 
complained  of.  We  fail  to  see  any  force  in  the  argument,  as 
the  law  is  now  well  settled  in  this  State,  that,  in  actions  of 
this  kind,  the  testimony  of  those  who  have  heard  or  read  the 
words  spoken  or  published  is  admissible  for  the  purpose  of 
showing  how  they  were  understood.  After  a  thorough  review 
of  the  authorities,  both  English  and  American,  our  Supremo 
Court,  in  the  case  of  Nelson  v.  Borchenius,  52  111.  236,  having 
this  question  under  consideration,  say  that  the  weight  of 
authority  and  the  sounder  reason  are  adverse  to  the  position 
that  the  jury  should  determine  in  what  sense  the  words  were 
used  without  any  aid  from  the  testimony  of  witnesses  as  to 
the  sense  in  which  they  understoodi  them.    It  is  there  said : 
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**The  essence  of  the  injiiry  is  the  effect  created  by  the  slander 
upon  the  minds  of  the  hcarere."  Again:  ^^In  cases  of  this 
kind  the  impression  made  n{)on  tiie  minds  of  the  hearei*s  goes 
to  the  gist  of  the  action,  and  hence,  a  slander  in  a  language 
unknown  to  the  bystanders  is  not  actionable."  Sec  also  Smart 
V.  Blanchard,  42  k  H.  146;  Smith  v.  Miles,  15  Vt.  245;  Bur- 
ton V.  Holmes,  16  Iowa,  252;  Smawley  v.  Stark,  9  Ind.  386. 

Where  it  is  alleged  that  words  spoken  and  claimed  to  be 
slanderous  have  a  certain  meaning,  the  plaintiff  may  call 
a  witness  to  show  that  he  so  understood  them.  De  Armond 
V.  Armstrong,  37  Ind.  35;  Hankins  v.  Bilby,  16  M.  &  W.  442. 

Wall,  J.  This  was  an  action  on  the  case  by  appellee 
against  appellant  for  the  publishing  of  the  following  article  in 
the  columns  of  tlie  Journal,  a  daily  newspaper. 

"  Deserted  by  his  Wife." 

"  Florence  Beymcr,  the  well  known  deaf  barber,  is  playing 
in  hard  hick.  Hifi  wife  has  run  off  with  another  fellow,  and 
yesterday  he  was  fined  $10  and  costs  for  an  assault  on  the 
woman's  mother.  He  is  in  a  terrible  stew  about  it  all,  of 
course.  For  the  past  year  his  wife  has  been  playing  high 
jack  whenever  she  chose,  and  her  continued  escapades  with 
other  men  have  made  her  liusbaud  as  jealous  as  a  dozen  ordi- 
nary men,  but  lie  has  grinned  and  borne  all  hia  troubles  with 
the  gi*ace  of  a  saint  and  the  imperturbability  of  an  Indian. 
Now,  however,  he  is  in  tureen  deep.  Beymer  insists  that  ho 
did  not  commit  the  assault  for  which  he  was  fined,  but  the 
court  seems  to  have  thought  differently." 

Upon  a  trial  by  jury  the  plaintiff  obtained  a  verdict  for 
Sl,300.  A  motion  for  a  new  trial  was  overruled  and  judg- 
ment rendered  on  the  verdict,  from  which  an  appeal  was  pros- 
ecuted by  the  defendant. 

It  is  first  urged  by  the  appellant  that  the  court  erred  in 
overruling  the  demurrer  to  the  special  pleas.  There  seems  to 
have  been  some  irregularity  and  confusion  in  the  pleadings. 
The  defendant  evidently  did  not  regard  the  special  pleas  as 
being  good,  but  desired  to  carry  the  demurrer  back  to  the 
declaration,  and  for  this  purpose  withdrew  the  general  issue. 
When  the  demurrer  to  the  special  pleas  was  sustained,  leave 
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was  obtained  to  file  additional  special  pleas,  which  were  also 
held  bad  on  demurrer,  and  tiien  the  general  issue  was  again 
filed  upon  which  the  case  was  tried. 

We  do  not  understand  the  appeVant  to  contend  very 
seriously  that  the  pleas  were  good ;  at  least,  the  brief  does  not 
60  insist,  but  the  real  position  is  that  the  declaration  was  bad. 

The  objection  to  the  declaration  now  presented  is,  that  by 
in^iueiido  the  pleader  seeks  to  give  additional  force  and  mean- 
ing to  the  language  employed ;  that  instead  of  merely  explain- 
ing, the  object  and  effect  is  to  enlarge  and  change  the  meaning. 
The  proposition,  in  other  words,  is,  that  while  the  article 
merely  charges  indiscreet  and  improper  conduct,  and  nothing 
more,  yet  the  pleading  distorts  and  magnifies  it  to  signify  and 
charge  the  greatest  offense  that  a  wife  can  commit  as  against 
her  husband. 

Both  parties  seem  to  have  considered  the  case  as  though 
governed  and  affected  by  Sec.  1  of  Chap.  126,  11.  S.,  which 
provides  that  "if  any  person  shall  falsely  use,  utter  or  publit^h 
words  which,  in  their  common  acceptation,  shall  amount  to 
charge  any  person  with  having  been  guilty  of  fornication  or 
adultery,  such  words  so  spoken  shall  be  deemed  actionable,  and 
he  shall  be  deemed  gtiilty  of  slander." 

The  plaintiff  was  permitted  to  prove  by  witnesses  that  they 
read  the  article  and  understood  it  to  import  a  charge  of  adul- 
tery. The  defendant  was  permitted  to  prove  by  witnesses 
that  in  their  opinion  no  such  meaning  should  be  attached  to 
the  article. 

At  the  instance  of  the  plaintiff  the  court  instructed  the 
jury  that  if  the  article  did  amount  to  such  a  charge  it  was 
actionable ;  and  at  the  instance  of  the  defendant,  the  jury  were 
instructed  that  unless  it  did  import  such  conduct  it  was  not 
actionable. 

We  regard  this  provision  of  the  statute  as  applicable  to  ver- 
bal slander  only.  At  the  cx)mmon  law  such  a  charge  when 
orally  made  was  not  actionable  per  se,  because  the  misconduct 
charged  was  not  indictable.  After  the  Eestoration  in  Eng- 
land, as  Blackstone  says.  Vol.  4,  page  65,  "  The  temporul 
courts  took  no  cognizance  of  adultery  otherwise  than  as  a  pri- 
vate injury."     So  in  some  of  the  States  it  was  held  not  indict- 
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able  at  common  law  (Wharton's  Crini.  Law,  Sec  2648),  nor 
was  it  in  this  State.  But  without  the  statutory  provision  in 
question,  it  was  actionable  to  print  such  a  charge. 

The  definition  of  libel  as  found  in  our  criminal  code  is  sub- 
stantially that  found  in  the  text  books,  and  is  as  follows: 

"A  libel  is  a  malicious  defamation  expressed  by  printing  or 
by  signs  or  pictures  or  the  like,  tending  to  blacken  the  mem- 
ory of  one  who  is  dead,  or  to  im])each  the  honesty,  integrity, 
virtue  or  reputation,  or  to  publish  the  natural  defects  of  one 
who  is  alive,  and  thereby  to  expose  him  to  public  hatred,  con- 
tempt, ridicule  or  financial  injury." 

For  such  offense  the  public  may  proceed  criminally,  and  the 
person  injured  may  bring  an  action.  It  is  not  necessary  now 
to  diecuss  the  difference  between  libel  and  slander,  or  the  con- 
siderations upon  which  it  has  been  adjudged  that  matter  which 
is  not  actionable  per  se  when  published  orally,  njay  be  when 
published  by  printing,  signs  and  pictures.  The  legislature 
saw  fit  to  make  actionable  the  speaking  of  words  importing 
unchastity ;  but  when  the  defamation  is  verbal  merely,  the 
words  must,  in  their  common  acceptation,  amount  to  such  a 
charge  in  order  to  render  them  actionable  per  se.  Not  so, 
however,  in  libel ;  for  if  the  publication  te7ids  to  impeach  the 
virtue  or  reputation  the  cause  of  action  is  complete.  It  would 
liardly  be  urged  that  this  publication  was  not  libelous.  The 
most  unsophisticated  person  would  at  once  infer  that  the 
woman  mentioned  was  guilty  of  a  gross  breach  of  propriety, 
tending  to  cloud  the  reputation  and  to  impeach  the  virtue. 
The  very  innocent  construction  placed  upon  the  language  by 
the  publishers  of  the  paper  in  their  testimony  would  make  it 
signify  enough  for  this. 

But  we  think  the  article  would  be  commonly  construed  to 
mean  that  she  was  guilty  of  adultery.  To  say  that  a  married 
woman  "  lias  run  off  with  another  fellow  "  is  sufficient  to  con- 
vey that  impression;  and  this  in  connection  with  the  other 
expressions  there  found  would  leave  no  doubt  that  such  was 
the  writer's  meaning. 

Bttt  if  the  language  is  ambiguous  only,  capable  of  being 
understood  in  a  double  sense,  one  very  damaging,  the  other 
comparatively  harmless,  the  publisher  can  not  object  that  his 
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readers  gave  it  the  sinister  meaning.  Nelson  v.  Borelieniup, 
52  111.  286.  As  the  article  was  libelous  on  its  face,  the  decla- 
ration would  have  been  sufficient  in  this  respect  if  it  had 
simply  set  it  out  i7h  luzec  verba,  Tlie  effort  to  explain  or 
enlarge  the  meaning  by  innuendo,  does  not  in  any  event 
render  the  pleading  substantially  defective. 

The  objection  urged  with  great  force,  that  tliere  was  eiTor 
in  permitting  witnesses  to  state  what  they  understood  the 
article  to  mean,  must  be  overruled,  unless  we  can  say  that  the 
meaning  is  obviously  innocent,  and  that  the  sinister  construc- 
tion given  it  by  those  witnesses  is  unreasonable  and  intoler- 
able. As  already  stated,  we  can  not  say  it  is  so,  but  are  so 
strongly  impressed  with  the  view  that  it  imported  adultery 
according  to  the  common  acceptation  of  the  language,  that  we 
think  such  testimony  might  well  have  been  excluded  for  the 
reason  that  no  other  construction  was  admissible.  But  the 
testimony  did  no  harm,  for  it  only  tended  to  show  what 
was  clear  enough  without  it. 

The  view  we  have  thus  taken  will  also  dispose  of  the 
objection  to  instructions  given  at  the  instance  of  the  plaintiff. 

As  to  the  amount  of  damages  allowed,  it  may  be  said  in 
answer  to  the  objection  in  that  behalf,  that  it  is  a  inatter  so 
largely  within  the  discretion  of  the  jury  as  to  forbid  our  inter- 
ference in  this  instance.  Very  much  larger  verdicts  have 
often  been  sustained  in  cases  of  oral  slander.  Where  the 
defamation  is  through  the  columns  of  a  newspaper  the  injury 
is  greater — at  least  it  is  so  presumably. 

The  defendant  company  sought  to  mitigate  the  damages  by 
showing  that  the  reputalHon  of  the  plaintiff  was  bad.  Evi- 
dence was  heard  as  to  this  point  on  both  sides.  Tlie  jury  no 
doubt  gave  proper  weight  to  the  testimony  of  the  various 
witnesses,  and  the  presiding  judge  who  also  iieard  the  testi- 
mony was  satisfied  with  the  verdict.  There  is  nothing  to 
indicate  passion,  partiality  or  prejudice  in  the  sum  awarded. 

Finding  no  error  of  which  appellant  may  be  heard  to  com- 
plain, we  must  afiSrm  the  judgment. 

Judgment  affirmed. 

Vol.  XLII  39 
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U2*  101 


Chicago  &  Eastern  Illinois  Railroad  Company 

John  Bivans. 

Railroads — Negliffenee — Ordinance  as  to  Speed — Crossing — Variance, 

1.  The  charge  in  a  declaration  that  a  train  was  ran  nnlawfnlly  in 
respect  to  rate  of  speed,  will  fairly  include  all  the  acts  of  the  company's 
R<»rvantB  thereon  of  a  frightenings  character  with  reference  to  teams,  if  they 
were  naturally  incidental  to  such  unlawful  running. 

2.  In  view  of  the  evidence,  this  court  holds  that  while  the  whistling  in 
question  might  not  have  been  due  to  the  rate  of  speed  of  the  train,  nor 
incidental  to  it  as  an  unlawful  rate,  such  whistling  at  the  time  and  in  such 
proximity  to  the  team  clearly  was  in  the  case  presented,  and  that  it  prob- 
ably made  it  frightening. 

8.  It  is  competent  in  such  cases  to  admit  evidence  as  to  the  rate  of  speed 
a  given  train  was  run  before  it  reached  municipal  limits,  where  the  testi- 
mony is  that  there  was  no  perceptible  abatement  thereof  after  reaching  the 
same. 

4.  Whether  a  given  person  exercised  ordinary  care  for  his  own  safety 
under  given  circum^tainces,  is  a  question  of  fact  for  the  jury. 

5.  This  court  holds,  in  view  of  the  wonling  thereof,  that  the  answer  of 
the  plaintiff  to  a  question  of  his  counsel,  as  to  the  value  of  his  services  to 
himself  and  family  through  time  lost,  could  not  have  prejudiced  the  defend- 
ant herein,  and  can  not  be  considered  an  error  that  should  reverse  the 
judgment. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circnit  Court  of  Vermilion  County; 
the  Hon.  C.  B.  Smitii,  Judge,  presiding. 

Messrs.  W.  II.  Lykord  and  J.  B.  Mann,  for  appellant 

Mr,  G.  W.  SATjtf.\Ns,  for  appellee. 

l*KKA8ANi^,  J,  KoSx<villo  IS  an  incorporated  village  in 
Yornulton  County.  Attica  stix^et  runs  east  and  west  and  is 
orossoii  at  right  angle*  by  apjH?lhint's  railroad.  An  ordinance 
doclurod  that  tinuus  should  not  run  through  the  village  at  a 
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rate  of  speed  exceeding  fifteen  miles  an  hoar.  Appellee  was 
a  farmer  residing  three  miles  east  of  the  village,  and  was 
familiar  with  this  crossing  and  its  surroundings.  On  the  day 
he  received  the  injury  which  was  the  subject  of  this  suit  he 
was  hauling  hay  to  town.  About  four  o'clock  in  the  after- 
noon, after  delivering  his  third  load  that  day,  he  weighed  his 
Wagon  at  the  scales,  some  130  feet  west  of  the  railroad,  and 
started  east,  driving  in  a  slow  trot  until  just  before  he  reached 
the  track,  where  the  team  dropped  to  a  walk.  There  was  a 
deep  cut  just  north  of  the  street,  and  some  cars  standing  o\ 
the  switch  west  of  the  main  track,  partly  on  the  crossing,  and 
extending  north,  so  that  appellee,  standing  in  his  wagon, 
could  not  see  a  train  coming  from  the  north,  until  he  passed 
them.  When  his  horses  were  on  the  track  two  or  three  short 
whistles  were  given,  and  they  thereupon  suddenly  sprang 
forward,  unmanageable,  and  after  a  few  jumps  the  wagon 
struck  the  sidewalk,  and  he  was  thrown  out. 

From  the  evidence  it  might  well  be  found  that  it  was  by 
hardly  more,  if  not  less,  than  live  seconds,  and  only  by  the 
sudden  springing  forward  of  the  frightened  horses,  that  he 
escaped  collision  with  a  wrecking  train  of  appellant  which 
passed  from  the  north  at  a  rate  of  speed  of  from  thirty  to 
forty  miles  an  hour. 

He  has  no  recollection  of  seeing  the  train  at  all,  nor  was 
he  aware  of  its  approach  until  he  heard  the  whistle. 

For  the  injury  thus  received  he  recovered  judgment  below 
for  $1,500.  No  complaint  was  made  of  this  amount,  but  a 
motion  for  a  new  trial,  on  other  grounds,  was  overruled  and 
exception  duly  taken. 

The  declaration  states  the  ordinance  in  substance,  and  avers 
that  the  defendant  drove  the  train  at  tlie  rate  of  forty  miles 
per  hour  within  the  corporate  limits  of  the  village,  and 
approaching  the  crossing,  and  that  said  train  and  engine  so 
running  came  close  upon  the  wagon  and  horses  of  plaintilBF, 
who  was  with  proper  care  and  caution  crossing  the  railroad 
upon  the  highway,  by  means  whereof  they  became  frightened 
and  unmanageable,  and  ran  away,  upset  the  wagon  and  tlirew 
him  out 
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It  18  claimed  for  appellant  that  what  frightened  the  horses 
was  not  the  coming  of  the  train  and  engine  close  upon  them 
at  the  rate  of  speed  alleged,  but  tlie  whistling,  wliich  was  not 
specifically  alleged  as  the  cause;  and  hence  that  there  was  a 
fatal  variance  between  the  allegation  and  the  proof. 

We  are  inclined  to  think  the  distinction  too  line  to  be  recog- 
nized as  substantial  in  this  case.  Plaintiff  testiiied  that  he  did 
not  hear  the  train  until  it  whistled,  and  that  his  horses  did  not 
jump  until  then,  but  immediately  thereupon  did.  Hence  he 
jpferred  it  was  the  whistle  that  frightened  them.  He  could 
not  know,  however,  that  their  hearing  was  not  better  than  his, 
and  that  they  did  not  at  the  same  time  hear  and  become 
frightened  by  the  noise  of  the  rushing  train  as  well  as  by  the 
whistling.  It  is  not  improbable,  from  the  evidence,  that  they 
did.  But  be  that  as  it  may,  the  charge  that  the  trajn  was  run 
unlawfully  in  respect  to  the  rate  of  speed  would  fairly  include 
all  the  acts  of  appellant's  servants  on  the  train,  that  were  of  a 
frightening  character,  if  thoy  were  naturally  incidental  to  such 
unlawful  running.  The  whistling  here  spoken  of,  may  not 
have  been  due  to  the  rate  of  speed  of  the  train,  nor  incidental 
to  it  as  an  unlawful  rate,  but  the  whistling  at  the  time  and  in 
such  proximity  to  the  team  clearly  was;  and  that,  in  all  prob- 
ability, was  what  made  it  frightening.  From  the  place  where 
it  was  done  to  the  corporation  limits,  by  the  railroad,  was  half 
a  mile  or  more,  and  had  the  train  been  running  at  a  rate  of 
speed  not  exceeding  that  allowed  by  the  ordinance,  it  could 
not  have  been  done  at  that  place  before  the  team  would  have 
been  at  a  safe  distance  from  the  road  and  from  the  train  as  it 
passed.  There  was  evidence  also  which  would  make  it  appear 
that  this  whistling  was  done  for  the  purpose  of  hurrying  the 
team  out  of  the  way  of  the  train, and  would  have  been  wholly 
unnecessary  but  for  the  excessive  speed  of  the  train.  It  may 
have  been  unfortunate  for  the  company  that  its  engineer  and 
tireman  swore  that  plaintiff  had  started  his  horses  to  run  away, 
by  whipping  them,  before  they  reached  the  track,  for  they 
encountered  a  flat  contradiction  by  four  or  five  disinterested 
witnesses  who  had  ample  means  of  knowledge,  observed  his 
conduct  and  that  of  the  team,  and  were  entirely  positive  in 
their  deniaJ. 
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Complaint  is  made  of  the  admiseiou  of  testimony  as  to  the 
rate  of  speed  at  which  the  train  was  running  befoi-e  it  reached 
the  village  limits.  Had  it  stood  alone  it  would  have  been 
irrelevant,  and  yet  harmless;  but  the  witnesses  stated  further 
that  the  J  continued  to  observe  it  until  it  got  within  those  lim- 
its and  could  see  no  abatement.  Their  opportunity  for  judg- 
ing of  the  rate  bein^  better  when  they  first  observed  it,  we 
see  no  impropriety  in  their  stating  it  with  what  followed. 

Plaintiff  was  asked  by  his  counsel,  "  What  were  your  serv- 
ices foi*  the  time  you  lost  reasonably  worth  to  you  and  to  your 
family,"  and  permitted  to  answer  over  objection.  It  is 
insisted  that  this  was  error  which  should  reverse  the  judg- 
ment, on  the  authority  of  C.  &  E.  I.  K.  R.  Co.  v.  Eoberts,  35 
IJl.  App,  137.  That  was  an  action  against  the  company  for 
alleged  negligence  causing  the  death  of  plaintiff's  wife,  and 
the  question  put  to  him  was,  "  What  were  the  services  of  this 
lady  worth  to  you  and  the  children  per  year?"  and  the  wit- 
ness answered  *'$4:00  at  least."  He  was  entitled  to  recover 
only  the  pecuniary  damages  resulting  from  her  death.  Tlie 
court  said  that  by  this  ruling  the  witness  was  permitted  ''to 
decide  for  the  jury  one  of  the  material  questions  in  the  case;" 
and  that  *' aside  from  the  failure  of  the  question  to  confine  the 
injury  to  the  fair  and  reasonable  pecaniary  value,  it  is  not  a 
fit  subject  for  expert  evidence."  We  think  it  manifest,  the 
question  in  the  case  at  bar  was  understood  as  referring  to  the 
pecuniary  value  of  his  services  alone,  and  it  expressly  called 
for  their  reasonable  value.  The  data  on  which  the  opinion  of 
the  witness  was  based  had  been  given;  his  age,  physical  con- 
dition, occupation  and  the  size  of  his  farm.  The  answer  was 
given  as  an  opinion.  The  jury,  having  the  data,  were  enabled 
to  form  their  own  opinion,  both  of  the  actual  value  of  his  serv- 
ices and  of  the  weight  of  his  opinion  of  them.  Thus  the  wit- 
ness was  not  permitted  to  decide  this  question  for  them. 
Besides,  his  answer  was:  "Well,  I  say  this,  that  for  just  my 
services  alone,  a  dollar  and  a  half  per  day;  may  be  that  is  high 
and  may  be  it  is  not.  I  could  not  say."  We  think  such  an 
answer  could  not  have  prejudiced  the  defendant 

The  remaining  point  urged  for  reversal  is  that  the  plaintiff 
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dll  n^i  Qse  oriiiarr  nre  f  :-r  Li*  O'B-a  siietv;  dlJ  i>^t  look  and 
lUten  for  iLc  train  &»  Le  c-^L:.  Ke  aw  *-.  tint  was  visiWe 
from  Lis  »?i:i .c  before  Le  z-.x  ca  the  track,  l-ct  no  train 
ocmir^.  Ke  kijew  tlit  &:•  rej^ilir  was  die  f r*  a  the  north 
abi.'Ut  tLat  tliLe.  Tl/a  va»  a  wreck'rz  train,  niiinin^  on  no 
ecLeduie  tia-e.  He  dii  trA  Lear  h  wLiitie  at  the  osoal  place. 
Other*  did  not,  tLo-irh  others  sti'l  aj  thej  did.  Seeing 
nothing.  heariLg  e-.::.  lz.  knvwir^  n-:  tLi:ig  to  forbid,  he  drove 
on,  ac  pr.lab'j  n:*-r?t  nitrn  wouid,  witLoi^t  hesitation  or  special 
fains  to  ascertain  tL^t  tLere  was  no  dAH^er  in  so  doicg.  This 
was  a  qnestion  for  the  j-rx. 

We  lind  no  icateriil  error  in  the  reeord. 

JuJ'jmetU  afirmad. 


YzMfoxT  TowysHiP 

V. 

A.  J.  Kooxs. 


Practice — Ao  Bill  of  Exception*^ 

A  party  defdrioff  to  reriew  the  decisioa  of  a  s^rea  coart  ahoold  except 
to  its  luliDgs  and  hare  such  exception  properlj  preKnred. 

[Opinion  Sled  December  3,  1S91.] 

In  erbor  to  the  Circuit  Coort  of  Falton  Coanty;  the  Hon. 
J.  C.  Bagby,  Jndge,  presiding. 

Messrs.  Kikset  Tbomas  and  H.  W.  Masters,  for  plaintiff 
in  error. 

Messrs.  Gray  &  Waogonbr,  for  defendant  in  error. 

Per  Curiam,     This  case  originated  before  a  justice  of  the 
peace  in  Fulton  County,  and  the  plaintiff  in  error  being  also 
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the  plaintiff  below,  prosecuted  an  appeal  from  the  judgment 
of  the  justice  to  the  Circuit  Court  of  the  same  county,  where 
the  appeal  was  dismissed  at  plaintiff's  costs  for  want  of  a  suffi- 
cient appeal  bond.  The  errors  assigned  and  sought  to  be 
reviewed  are,  that  the  court  erred,  first,  in  holding  the  appeal 
bond  to  be  insufficient;  second,  in  dismissing  the  appeal;  and 
third,  in  rendering  judgment  for  costs  against  the  plaintiff  in 
error.  No  bill  of  exceptions  is  filed,  and  from  the  transcript 
of  the  record  made  by  the  clerk  of  the  Circuit  Court,  it  does 
not  appear  that  exception  was  taken  to  any  ruling  of  the  court. 

Had  the  plaintiff  in  error  desired  to  review  the  decision  of 
the  Circuit  Court,  it  should  have  excepted  to  its  rulings  and 
had  sucii  exception  properly  preserved.  Neely  v.  Wright, 
72  111.  292;  Hyatt  v.  Brown,  82  111.  28;  Force  Mfg.  Co.  v. 
Horton,  74  111.  310. 

The  judgment  of  the  Circuit  Court  must  be  aflSrmed  because 
there  is  nothing  in  the  record  that  we  can  consider. 

Judgment  affirmed. 


42    435 
o.  rf^      4  11448  855 

Susan  T.  Alexander  et  al.  'W^,\ 


V. 

Lauea  a.  Parker., 

L(/>  Ii)surance — Benevolent  Associations — Royal  Arcanum — By-laws 
of— Dependent  Person — Affianced  Wife* 

1.  In  chancery  proceedings  where  the  evidence  is  heard  by,  and  sub- 
mitted to  the  chancellor,  it  is  presumed  that  he  will  give  weight  and  con- 
sideration only  to  competent  and  proper  evidence.  In  snch  cases,  if  it 
appears  to  an  appellate  court  that  improper  evidence  was  admitted,  the 
prefturaption  is  that  the  chancellor  rejected  it  from  consideration.  Its 
admission  is,  at  most,  a  harmless  error,  and  a  decree  will  not  for  that 
reason  be  reversed,  if  there  is  sufficient  legitimate  evidence  in  the  record 
to  support  it. 

2.  The  laws,  rules  and  regulations  of  benevolent  associations  are  to  be 
given  a  reai^onnbie  and  liberal  construction,  and  one  that,  so  far  as  it  may 
be  consistently  done,  will  advance  the  generous  and  beneficent  ends  and 
designs  of  the  association. 
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3.  Where  a  fund  would,  in  a  certain  case,  come  to  the  children  of 
assured,  as  beneficiaries,  they  can  not  be  said  to  be  prosecuting  or  defending: 
as  heirs,  their  right  to  such  fund  being  contested  by  another,  aod  such  other 
is  a  competent  witness  in  his  own  behalf. 

4.  Where  a  party,  a  widow,  claims  such  fund  as  a  dependent,  evidence 
showing  that  she  received  no  property  from  her  husband's  estate  is  admis- 
sible, he  not  having  been  the  peiison  insured. 

5.  The  letters  of  deceased  to  such  person  are  admissible  in  such  case,  they 
(ending  to  establish  de}>endency. 

6.  The  wish  and  desire  of  such  deceased  member  ought  to  be  obi?erved 
and  carried  out.  It  ought  not  to  be  defeated  by  strict  and  tecbnic  il  inter- 
pretation  or  definition  of  a'  given  word.  Such  word  ought  to  be  given 
a  meaning  that  will  not  defeat  the  intention  of  deceased,  if  such  meaning 
be  not  inconsistent  with  the  uho  made  of  it  in  tho  statutes  of  the  State  in 
which  the  association  was  organized,  and  in  the  constitution  and  laws  thereof. 
The  design  and  pprpose  of  such  statutes,  and  the  objects  and  aims  of  the 
association  and  of  the  deceased  member  must  be  kept  in  view,  and  the  word 
given  an  interpretation  that  is  in  harmony  therewith,  and  one  that  will 
advance  these  purposes  and  designs,  if  it  be  reasonably  possible  to  do  so. 

7.  In  order  to  be  deemed  a  dependent,  it  need  not  appear  that  such  per- 
son has  no  other  possible  means  of  support.  That  deceased  furnished  some 
assistance  is  enough. 

8.  In  the  case  prei>ented,  this  court  holds  that  an  affianced  wife  must  be 
looked  upon  as  a  dependent  within  the  terms  of  the  contract  of  insurance. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  William  Marsh,  Judge,  presiding. 

Messrs.  Carter,  Govkrt  &  Pape,  for  appellants. 

A  corporation  which  is  created  under  a  general  law  derives 
its  powers  from  the  same  and  tliey  can  not  be  extended 
beyond  such  as  are  specified  in  the  statute.  Cook  on  Stock 
and  Stockholders,  Sec.  3,  and  cases  cited  in  note.  People  v. 
Chicago  Gas  Trust  Co.,  130  III.  268,  and  cases  there  cited. 

This  principle  applies  to  mutual  benevolent  societies  and 
consequently  they  can  not  provide  or  contract  that  a  mortuary 
benefit  fund  may  be  made  payable  to  any  class  of  persons 
other  than  such  as  are  enumerated  in  the  statute  under  which 
they  have  been  organized.  Palmer  v.  Welch,  132  111.  141;  S. 
C,  33  K  E.  Eep.  412;  Parke  v.  Welch,  33  III.  App.  188; 
American  Legion  of  Honor  v.  Perry,  140  Mass.  680;  Ameri- 
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can  Legion  of  Honor  v.  Smith,  45  N.  J.  Eq.  466;  Lyon  v. 
Rolfe,  76  Mich.  146;  National  Mutual  Aid  Association  v.  Gou- 
ser,  43  Ohio,  1:  Hellenber<?  v.  Independent  Order,  etc.,  94  N. 
T.  68;  Skillings  v.  Massachusetts  Benevolent  Association,  146 
Mass.  217;  Tyler  v.  Odd  Fellows  Mutual  IJelief  Association, 
145  Mass.  134;  Daniels  v.  Pratt,  143  Mass.  216;  Elsey  v.  Odd 
Fellows  Mutual  Relief  Association,  142  Mass.  224;  Britton  v. 
Supreme  Council  of  the  Royal  Arcanum,  46  N.  J.  Eq.;  S.  C, 
18  At.  Rep.  675. 

Consequently  if  a  member  of  such  an  association  designates 
as  his  beneficiary  a  person  who  does  not  belong  to  any  of  tlie 
classes  mentioned  in  the  statute,  and  if  the  association  issues  a 
benefit  certificate  to  sucli  person,  the  designation  is,  neverthe- 
less, invalid,  and  the  effect  is  the  same  as  if  no  beneficiary  had 
been  named.  The  benefit  fund  in  such  cases  is  payable  to  the 
persons  to  whom  it  would  have  gone  if  no  attempt  had  been 
made  to  designate  a  beneficiary.  Palmer  v.  Welch,  132  HI. 
141;  8.  C,  23  K  E.  Rep.  412. 

Tlie  statute  of  Massachusetts  under  which  the  Supreme 
Council  of  the  Royal  Arcanum  was  organized,  provided  that 
the  mortuary  benefit  might  be  made  payable  to  "widows, 
orplians  or  other  relatives  of  deceased  members,  or  persons 
dependent  upon  deceased  members."  Appellee  in  this  case 
does  not  come  within  any  of  these  classes.  An  affianced  wife 
of  a  member  is  not,  as  such,  a  dependent  upon  him.  Palmer  v. 
Welch,  132  111.  141;  S.  C,  23  N.  E.  Rep.  412;  Parke  v.  Welch. 
33  111.  App.  188;  American  Legion  of  Honor  v.  Perry,  140 
Mass.  580. 

The  Supreme  Council  of  the  Royal  Arcanum  in  its  articles 
of  association  did  not  create  the  mortuary  fund  for  the  benefit 
of  all  of  the  classes  mentioned  in  the  statute,  but  only  for  the 
benefit  of  "widows  and  orphans."  It  can  not,  therefore,  be 
paid  to  any  one  but  widows  and  orphans  of  membera.  Lyon 
V.  Rolfe,  76  Mich.  146;  Brittan  v.  Supreme  Council  of  the 
Royal  Arcanum,  46  N.  J.  Eq.;  S.  C,  18  At  Rep.  675. 

Mr.  George  W.  Fogg,  for  appellee. 

We  come  to  their  fifth  and  last  point,  which  is  as  follows, 
viz.: 
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The  Supreme  Council  of  the  Royal  Arcanum  in  its  Articles 
of  Association  did  not  create  the  mortuary  fund  for  tlie  bene- 
fit of  all  the  classes  mentioned  in  the  statute,  but  only  for  the 
benefit  of  "widows  and  orphans."  It  can  not,  therefore,  be 
paid  to  any  one  but  widows  and  orphans  of  members. 

Now  were  tlie  premises  of  this  proposition  true,  there  can 
bo  no  doubt  but  that  the  conclusion  above  stated  would  be  a 
logical  sequence;  but  is  it  true,  as  stated,  that  the  mortuary 
fund  was  created  and  exists  only  for  the  benefit  and  pajMnent 
of  "widows  and  orphans?"  We  answer,  it  is  not  so.  There 
is  but  one  fund  provided  for  the  payment  of  relatives  and 
dependents.  Both  classes  of  claimants  or  beneficiaries  are 
coupled  together  in  the  statutes  of  Massachusetts,  and  in  tlie 
laws  of  the  order,  and  wherever  the  fund  or  payments  are 
8|x>ken  of  there  is  no  distinction  or  exception  as  to  the  fund 
out  of  which  either  class  of  beneficiaries  is  to  be  paid.  The 
assessments  are  made  for  the  payment  alike  of  both  classes  of 
beneficiaries,  and  there  is  but  a  single  fund  known  as  provided 
by  law;  and  it  is  provided  for  their  indiscriminate  payment. 
In  support  of  this  view,  see  Sec.  8,  Chap.  115,  of  the  Massa- 
chusetts General  Statutes,  and  Sec.  21,  Chap.  195,  Acts  of 
1882,  amendatory  of  said  Sec.  8,  a?ite  page;  also  Book  of 
Laws  of  the  Order,  Laws  I  and  III,  commencing  at  pages  .25 
and  32,  respectively,  to  be  found  at  record  page  140.  Besides 
which,  see  the  decisions  of  courts  of  Massaclmsetts  and  this 
State,  wherein  the  Massachusetts  statutes  and  the  laws  of  this 
order  have  been  passed  upon  and  construed,  in  all  of  which  a 
doctrine  contrary  to  that  contended  for  by  counsel  will  appear. 
See  Palmer  v.  Welch,  132  111.  141;  Supreme  Council  Legion 
of  Honor  v.  Perry,  140  Mass.  180;  Daniels  v.  Pratt,  143  Mass. 
216;  Elsey  v.  Odd  Fellows,  etc.,  Ass'n,  142  Mass.  224;  Marsh 
v.  Legion  of  Honor,  21  N.  E.  R.  1070;  Mich.  Mut.  Bon.  Ass'n 
V.  Rolfe,  76  Mich.  146;  and  Brittan  v.  Supreme  C.  R.  A.,  46 
N.  J.  Eq.  and  18  At.  Rep.  675.  The  two  cases  last  cited 
are  those  cited  by  appellants  in  support  of  their  fifth  point, 
and  are  directly  contrary  to  their  contention,  the  rule 
sought  to  be  sustained  by  them,  and  here  cited,  being  directly 
contrary  to  their  fifth  and  last  point.  The  attention  of  the 
court  is  especially  dbectcd  to  these  last  two  cases. 
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This  disposes  of  appollauts'  bx'ief  so  far  as  we  have  occasion 
to  deal  with  it. 

We  now  come  to  the  consideration  of  what  we  deem  to  be 
the  only  debatable  question  in  the  case.  Was  appellee  a 
"dependent  person"  within  the  true  meaning  and  intent  of 
the  laws  of  this  order?  This  is  a  mixed  question  of  law  and 
fact.  Following  are  some  Authorities  bearing  upon  the  ques- 
tion: 

Dependent,  a,  [Z.  dependens.']  *  *  *  3.  Having  de- 
pendence; deriving  support  from;  relying  upon  for  the  means 
of  subsistence;  as  "  Dependent  on  charity." 

Dependency,  n.  [Z.  dependes^  dependena.']  *  *  *  3.  The 
estate  of  deriving  support  from;  reliance  on  or  upon;  trust  on 
or  upon;  confidence  in  or  upon. 

The  expectation  of  the  performance  of  our  desire  is  that 
we  call  dependence  upon  liim.  Stillingfleet. — Worcester's 
Quarto  Die. 

Dependent.  Inability  to  sustain  one's  self  without  aid;  rely- 
ing upon  one  for  support  or  favor;  as  one  who  is  sustained  by 
another,  or  who  relies  on  another  for  support  or  favor;  not 
able  to  subsist,  or  to  perform  a  given  thing  without  the  aid  of 
another.  Children  are  dependent  upon  their  parents  for  food 
and  clothing;  the  pupil  is  dependent  on  his  preceptor  for 
instruction.     Orie  who  has  the  right  to  rely  upon  another. 

Dependency.  The  state  or  condition  of  reliance  upon  an- 
other, in  whole  or  in  part^  for  personal  maintenance  or  sup- 
port.— Webster's  Qnarto  Die. 

Dependent  "Relying  on  for  support." — 5  American  and 
English  Encyc.  of  Law,  569. 

A  person  who  is  dependent  for  support  upon  another. — An- 
derson's L.  Die.  343. 

Citing,  Ballon  v.  Gile,  post;  and  Am.  Legion  of  Honor 
V.  Perry,  140  Mass.  680. 

In  considering  a  very  similar  case  the  Supreme  Court  of 
Wisconsin  says:  "We  think  the  true  meaning  of  the  word 
*  dependent,' in  this  connection,  means  some  person  or  per- 
sons dependent  for  support  in  some  way  upon  the  deceased. 
Dependency  means  to  be  dependent  on  another  for  support,  in 
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some  manner,  and  in  some  degree  or  to  some  extent"     Ballon 
V.  Gilo,  50  Wis.  614. 

And  for  a  full  and  complete  discussion  of  the  question  of  the 
import  of  the  term,  when  used  as  in  the  case  at  bar,  see  Ba- 
con's Benefit  Societies,  393,  394,  and  the  numerous  cases  there 
cited. 


Booos,  J.  The  general  statutes  of  the  State  of  Massachu- 
setts provide  for  the  incorporation  of  associations  for  chari- 
table, educational  and  benevolent  purposes,  and  empower  any 
such  association  wlien  incorporated,  to  provide  by  its  by-laws 
for  the  payment  by  each  member  to  the  association  of  a  fixed 
sum  to  create  a  fund  for  the  purpose  of  assisting  the  widow, 
orphans  or  other  relatives  of  deceased  members  or  any  person 
dependent  upon  the  deceased  members.  The  Supreme  Coun- 
cil of  the  Royal  Arcanum  became  incorporated  under  these 
statutes.  The  certificate  of  its  incorporation  recites  that  the 
council  was  formed  for  the  purpose  of  fraternal  union,  aid  to 
its  members  and  their  dependents.  Its  constitution  declares 
that  one  of  the  objects  of  the  order  is,  *'To  give  all  moral 
and  material  aid  in  its  power  to  its  members  and  those  depend- 
ent upon  them." 

Sec.  1  of  Law  3  of  its  Book  of  Laws  provides  for  the  issu- 
ance of  benefit  certificates  to  its  members,  and  the  second  sec- 
tion of  the  same  law  designates  two  classes  of  persons  to  whom 
such  benefits  may  be  made  payable,  viz.: 

Class  first.  To  a  member's  wife,  children,  grandchildren, 
father,  mother,  grandparents,  brother  or  sister,  in  either  of 
which  cases  no  proof  of  dependency  shall  be  required  before 
the  issuing  of  the  benefit  certificate. 

Class  second.  To  any  other  person  who  is  dependent  upon 
the  members  for  maintenance  (food,  clothing,  lodging  or  edu- 
cation), in  which  case  written  evidence  of  the  dependency, 
within  the  requirements  of  the  laws  of  this  order,  must  be 
furnished  to  the  satisfaction  of  the  supreme  secretary  before 
the  benefit  certificate  can  be  issued. 

Sec.  6  of  Law  3  has  reference  to  the  rights  of  both  of  these 
classes  of  persons  and  it  is  as  follows: 
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"  No  benefit  shall  be  made  payable  to  any  person  or  persons 
of  the  second  class,  mentioned  in  paragraph  two  of  this  section, 
nnless  the  dependency  therein  required  to  be  shown  exists  at  the 
time  of  the  member's  death,  in  which  case  proof  of  such  de- 
pendency at  the  member's  death  shall  be  furnished  in  writing 
to  the  satisfaction  of  the  supreme  regent  before  the  payment 
of  the  benefit  shall  be  made.  If  at  the  time  of  the  death  of  such 
member,  the  dependency  herein  required  shall  have  ceased,  or 
shall  be  found  ndt  to  have  existed,  or  if  the  designation  shall 
fail  for  illegality  or  otherwise,  then  the  benefit  shall  be  pay- 
able to  the  person  or  persons  mentioned  in  class  first,  para- 
graph two  of  this  section,  if  living,  in  the  order  of  the  prece- 
dence as  therein  enumerated.  If  no  one  of  said  class  shall  be 
living  at  the  death  of  the  member,  the  benefit  shall  revert  to 
the  widows  and  orphans'  benefit  fund." 

On  the  15th  of  June,  1883,  Edwin  H.  Turner,  Sr.,  then  a  resi- 
dent of  Quincy,  Illinois,  became  a  member  of  the  Royal  Arca- 
num and  received  a  benefit  certiticate  of  the  order,  binding  it 
to  pay  out  of  its  benefit  fund,  at  the  time  of  his  death,  the  sum 
of  $e3,000  to  Mrs.  Laura  A.  Parker  ("affianced  wife"). 

Edwin  H.  Turner,  Sr.,  died  October,  1888,  leaving  this  ben- 
fit  certificate  in  full  force.  He  left  surviving  him  no  widow, 
and  the  appellants  are  his  only  children  and  next  of  kin.  The 
fund  to  be  paid  under  the  benefit  certificate  was  claimed  by 
the  appellants  and  also  by  Laura  A.  Parker,  the  appellee. 

The  Royal  Arcanum,  admitting  a  liability  to  pay  to  one  or 
the  other  of  the  claimants,  by  a  bill  in  chancery  properly  framed 
for  tiiat  purpose,  required  them  to  interplead  in  the  Circuit 
Court  of  Adams  County,  into  which  court  the  society  prayed 
leave  to  pay  the  money,  to  be  awarded  to  the  persons  entitled 
to  receive  it. 

U|  on  a  hearing  of  such  interpleaders  the  fund  was  awarded 
to  Laura  A.  Parker  and  this  appeal  is  brought  to  reverse  such 
decree  and  award  of  the  Circuit  Court. 

It  is  first  assigned  for  error  that  the  appellee  was  allowed 
to  testify  in  her  own  behalf.  Appellants  insist  that  she  was 
not  a  competent  witness  as  to  occurrences  before  the  death  of 
Edwin  H.  Turner,  Sr.,  because  they  are,  as  they  contend,  pros- 
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ecntiDg  their  claim  to  the  fund  and  defending  against  her 
claim  thereto  as  the  heirs  of  their  father. 

The  fund  upon  the  face  of  the  certificate  is  payable  to  the 
appellee,  as  the  "  affianced  wife  "  of  Turner. 

Funds  raised  by  the  Royal  Arcanum  can,  however,  only  be 
paid  to  persons  of  one  or  the  other  classes  designated  by  the 
statutes  of  the  State  creating  the  society,  and  an  ^'  affianced 
wife  "  is  not  included  in  either  class. 

The  apjieilee  can  not,  therefore,  take  from  the  fund  by  rea- 
son of  tlie  provision  in  the  certificate  making  it  payable  to  her 
as  "  affianced  wife."  She  may,  however,  receive  the  fund  if  she 
was,  within  the  meaning  of  such  statute,  dependent  upon  the 
deceased  member.  The  apj^ellants  deny  that  such  dependency 
existed,  and  assert  that  in  the  absence  of  such  a  dependency 
the  fund  vests  in  them  as  the  heirs  of  the  deceased,  and  that 
therefore  they  are  heirs  defending  as  against  her  claim  to  the 
fund  and  prosecuting  a  claim  of  their  own  as  heirs. 

Sec.  6  of  Law  3  of  the  Book  of  Laws  of  the  Arcanum  pro- 
vides that  if  the  requisite  dependency  does  not  exist,  the  fund 
shall  be  paid  to  the  persons  mentioned  in  the  first  class  of 
beneficiaries  in  the  order  of  precedence  therein  mentioned. 

This  order  of  precedence  is :  1,  member's  wife;  2,  children; 
3,  grandchildren;  4,  father;  5,  mother;  6,  grandparents;  T, 
brother  or  sister. 

If  no  state  of  dependency  is  found  to  exist  in  the  beneficiary 
named,  then  under  the  operation  of  this  law  of  the  Arcanum 
the  member's  wife  would  take  the  fund  to  the  exclusion  of  all 
other  relatives — not  as  an  heir  of  the  deceased,  but  purely  by 
the  operation  of  the  rules  and  regulations  of  the  society.  If 
there  be  no  dependent  beneficiary  and  no  wife,  then  the  fund 
goes  by  the  same  rules  and  regulations  not  to  the  heirs  of  the 
deceased  member  but  to  his  children. 

It  would  come  to  them  not  as  an  inheritance  from  the  father, 
nor  to  them  as  heirs,  but  as  a  class  of  beneficiaries  under  the 
laws  of  the  society.  The  laws  of  descent  and  inheritance 
would  not  so  cast  the  fund,  for  grandchildren  who  are  heirs 
at  law  are  not  beneficiaries  under  the  rules  and  regulations 
controlling  this  fund,  except  there  be  no  wife  or  children  to 
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take.  Therefore  it  can  not  be  said  that  the  appellants  are 
prosecuting  or  defending  as  heirs;  hence  the  appellee  was  a 
competent  witness  in  her  own  behalf. 

Complaint  is  made  of  the  ruling  of  the  court  permitting  the 
appellee  to  testify  that  her  husband  left  no  property  when  he 
died,  and  in  permitting  her  to  state,  as  a  total,  the  average 
amount  contributed  to  her  by  the  deceased  member  from  1883 
to  his  death,  and  that  such  contributions  were  necessary  for 
her  support,  and  also  in  refusing  to  require  appellee  to  answer 
as  to  whether  or  not  her  sisters,  whom  she  said  were  also  living 
with  her  mother,  were  employed  and  earning  wages,  and  also 
in  refusing  to  require  her  to  state  whether  she  paid  her  mother 
more  for  her  board  than  her  sisters  paid.  It  is  also  complained 
that  the  court  allowed  Mrs.  Lee,  a  sister  of  and  witness  for 
appellee,  to  testify  that  the  appellee  was  "  dependent,"  and  in 
refusing  to  strike  such  testimony  from  the  record. 

One  of  the  issues  to  be  determined  from  the  evidence  was 
the  alleged  dependency  of  the  appellee. 

Whether  she  was  possessed  of  property  or  not  was  an  impor- 
tant matter  of  inquiry.  No  reason  is  apparent  to  us  why  slie 
might  not  properly  state  that  she  received  no  property  from 
the  estate  of  her  deceased  husband,  as  a  fact  tending  to  show 
her  need  of  assistance. 

It  is  well,  before  considering  further  the  alleged  errors  of 
the  court  in  its  ruling  concerning  the  admissibility  of  testi- 
mony, to  note  that  in  chancery  proceedings  where  the  evidence 
is  heard  by,  and  submitted  to  the  chancellor,  it  will  be  presumed 
that  the  chancellor  will  give  weight  and  consideration  only  to 
competent  and  proper  evidence.  In  such  cases,  if  it  appears  to 
an  appellate  court  that  improper  evidence  was  admitted,  the 
presumption  is  that  the  chancellor  rejected  it  from  considera- 
tion. Its  admission,  therefore,  is  at  most  a  harmless  error, 
and  a  decree  will  not  for  that  reason  be  reversed  if  there  is 
sufficient  legitimate  evidence  in  the  record  to  support  it. 
Hughes  V.  Frisby,  81  111.  188. 

It  is  true  that  the  appellee  was  permitted,  over  the  objection 
of  the  appellants,  to  state  that  the  deceased,  Edwin  II.  Turner, 
Sr.,  had  contributed  to  her  in  clothing  and  money  and  val- 
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iiables  from  the  time  of  their  engagement  to  be  married  until 
his  death,  about  $150  annually.  The  ruling  of  the  court  was 
that  he  would  hear  her  so  state  the  amount,  and  that  the 
appellaiits  upon  cross-examination  would  be  allowed  to  bring 
out  the  facts  in  detail.  Upon  cross-examination  the  ample 
opportunity  was  so  given  and  was  fully  availed  of  by  counsel 
for  appellants. 

The  court  had,  therefore,  not  only  the  opinion  of  the  appel- 
lee as  to  the  annual  gross  amount  received,  but  had  her  state- 
ment in  detail,  and  it  is,  as  we  before  said,  presumed  that  the 
court  rejected  all  tlie  evidence  that  was  improper  and  con- 
sidered and  gave  weight  only  to  legitimate  evidence. 

And  it  is  here  proper  to  say  as  falling  within  the  same  prin- 
ciple, tliat  no  reversible  error  occurred  in  allowing  Mrs.  Lee, 
witness  for  complainant,  to  testify  that  appellee  was  **  depend- 
ent." Mrs.  Lee,  upon  examination  in  chief  and  upon  cross- 
examination,  stated  facts  tending  to  show  the  existence  of 
a  dependent  condition  of  the  appellee,  and  it  is  presumed  that 
such  facts  alone  were  considered. 

Whether  the  sisters  of  appellee  were  earning  wages  and 
therefore  able  to  assist  her  and  whether  the  appellee  paid  her 
mother  a  greater  sum  for  her  board  than  did  her  sisters  were 
deemed  by  the  court  irrelevant.  Such  facts  threw  no  light 
upon  the  question  of  whether  the  appellee  was  dependent  upon 
the  assured  and  they  were  properly  excluded  by  the  court. 

Another  assigned  error  is  that  the  court  ''refused  to  con- 
sider and  disregarded  the  testimony  showing  the  insolvency  of 
Edwin  H.  Turner,  and  that  he  had  nothing  after  his  failure  in 
business  with  which  to  assist  the  appellee."  The  evidence 
offered  by  the  appellants  tending  to  show  such  insolvency,  was 
heard  by  the  court,  and  we  do  not  know  what  warrant  appel- 
lants have  for  saying  it  was  disregarded  and  not  considered. 

The  ruling  of  the  court  upon  the  question  of  the  admissibil- 
ity of  such  evidence  was,  "  I  will  hear  the  testimonyand  dis- 
regard it  if  I  think  it  is  not  proper,"  which  is  in  full  accord  with 
the  rule  governing  the  admission  of  testimony  in  equity 
causes. 

Eleven  lettei's  written  by  Edward  H.  Turner,  Sr.,  to  appel- 
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lee,  were  received  in  evidence  over  the  objection  of  the 
appellants  and  in  thie,  it  is  said,  is  error.  No  reason  in  support 
of  this  assignment  is  advanced  and  we  think  there  is  none  in 
its  snpport.  The  first  of  these  letters  is  dated  April  7,  1886, 
and  the  last  one  August  12,  1888,  being  within  a  few  .weeks 
of  his  death,  and  were  all  legitimate  and  competent *a8  evi- 
dence for  the  appellee,  tending  strongly  to  establish  the  exist- 
ence of  her  dependent  condition  upon  him  and  his  recognition 
thereof. 

The  only  remaining  assignment  of  error  is  tliat  the  court 
erred  in  finding  and  holding  from  the  evidence  that  the  appel- 
lee was  dependent  upon  Edwin  H.  Turner,  the  deceased.  It 
is  conceded  that  in  order  to  recover  the  fund  she  must  have 
been  so  dependent  on  the  15th  day  of  June,  1883,  when  the 
policy  was  issued,  and  on  the  2d  day  of  October, vl888,  which 
was  the  day  of  his  death. 

It  is  obvious  that  the  determination  of  this  question  must  be 
largely  governed  by  the  meaning  that  is  given  the  word 
"  dependent." 

A  mere  definition  of  it  is  easily  obtained,  but  one  that  will 
fully  express  all  of  its  meaning  and  can  be  accepted  as  entirely 
comprehensive  and  satisfactory  can  be  found  only  with  great 
difficulty,  if  at  all.  Nor  is  it  clear  that  the  rights  of  the  par- 
tics  can  be  made  to  rest  upon  any  mere  definition.  All  will 
agree  that  the  wish  and  desire  of  the  deceased  member  ought 
to  be  observed  and  carried  out.  It  ought  not  to  be  defeated 
by  strict  and  technical  interpretation  or  definition  of  a  word. 
The  word  ought  to  be  given  a  meaning  that  will  not  defeat 
the  intention  of  the  deceased  if  such  meaning  be  not  inconsist- 
ent with  the  use  made  of  it  in  the  statutes  of  the  State  of 
Massachusetts,  and  in  the  constitution  and  Book  of  Laws  of 
the  Koyal  Arcanum. 

The  design  and  purpose  of  such  statutes,  and  the  objects 
and  aims  of  the  organization  and  of  the  deceased  mem- 
ber must  be  kept  in  view,  and  the  word  given  an  inter- 
pretation that  is  in  harmony  therewith,  and  one  that  will 
advance  these  purposes  and  designs  if  it  be  reasonably  possi- 
ble to  do  so. 

YouXLIiaO 
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ThiB  statute  authorized  the  formation  of  incorporated  asso- 
ciations for  the  purpose  of  *^  assisting  the  widows  and  orphans 
or  other  persons  dependent  on  a  deceased  member."  It  is 
clear  that  this  is  broad  enough  to  authorize  an  incorpora- 
tion fprmed  under  it  to  assist  persons,  not  the  kindred  of  a 
member,  if  such  person  be  dependent  upon  a  memter.  It  is 
dependency,  not  relationsliip,  that  controls.  Tlie  constitution 
of  the  Koyal  Arcanum  and  its  Book  of  Laws  declare  the  pur- 
pose and  powers  of  the  organization,  as  does  the  statute,  except 
that  in  the  Book  of  Laws  the  purpose  is  more  fully  expressed 
to  the  following  classes  of  persons:  *  *  *  Class  second. 
To  any  other  person  who  is  dependent  upon  a  member  for 
maintenance  (food,  clothing,  lodging  or  education).  Par.  2, 
Sec.  2,  Law  3,  Book  of  Laws. 

In  the  view  of  counsel  for  the  appellants  tins  "  dependency 
for  maintenance"  nmst  be  total  and  absolute;  that  is,  that  to 
be  deemed  dependent  it  must  appear  that  there  was  no  other 
possible  means  of  support;  that  no  relatives  could  assist  and 
that  an  absolute  condition  of  helplessness  existed,  to  be  relieved 
only  and  solely  by  deceased  member. 

To  this  we  can  not  assent.  Such  a  construction  is  too  nai^ 
row  and  il liberal  and  can  not  be  made  to  accord  with  the  gen- 
erous and  beneficent  purposes  of  the  association.  Nor  can  it 
be  harmonized  with  the  plain  reading  and  unquestioned  mean- 
ing of  Par.  2,  which  we  have  quoted  from  the  laws  of  tlie 
association. 

The  words,  food,  lodging,  clothing  or  education,  could  only 
have  been  inserted  in  that  paragraph  for  the  purpose  of 
expressly  and  clearly  showing  that  the  benefits  of  the  order 
were  not  to  be  limited  to  persons  dependent  in  whole  upon  a 
member  for  maintenance.  By  the  employment  of  these  words 
it  is  made  clear  that  the  benefits  of  the  funds  are  intended  for 
the  assistance  of  any  one  who  was  dependent  upon  a  mem- 
ber for  either  food  or  clothing  or  lodging  or  education,  though 
not  dependent  in  whole  for  maintenance. 

And  in  determining  as  to  the  existence  of  a  dependency  for 
either  of  these  necessaries  or  comforts  of  life  we  are  to  apply 
the  same  broad  and  liberal  rules  of  construction.     A  depend- 
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ency  for  either  food,  clothing,  lodging  or  education  to  be  suf- 
ficient to  uphold  the  right  to  receive  assistance  from  the  fund 
in  question  need  not  be  a  total  and  absolute  dependency  for 
either  of  these  things.  It  need  not  appear  that  the  intended 
beneficiary  had  no  other  possible  means  of  obtaining  food  or 
clothing  or  lodging  or  education. 

That  they  or  either  of  them  were  furnished  by  the  member 
and  he  was  depended  upon  to  furnish  them  in  whole  or  in  part 
is  sufficient     Bacon  on  Benevolent  Societies,  Sec.  261. 

The  laws,  rules  and  regulations  of  benevolent  associations 
are  to  be  given  a  reasonable  and  liberal  construction,  and  one 
that,  so  far  as  it  may  be  consistently  done,  will  advance  the 
generous  and  beneficent  ends  and  designs  of  the  association. 
Any  other  rule  of  construction  would  be  illogical,  unreason* 
able  and  wholly  unjustifiable,  and  would  serve  to  destroy  that 
which  ought  to  be  assisted  and  protected. 

If  a  forfeiture  of  a  right  to  share  in  the  benefits  of  such  an 
order  is  involved,  then  the  strict  and  narrow  construction  con- 
tended for  by  the  appellants  would  be  adopted  as  against  a 
forfeiture,  so  that  the  right  may  be  saved;  but  broad  and  lib- 
eral interpretation  should  be  indulged  in  to  effectuate  the 
wish  of  the  member  and  the  purpose  of  the  association.  The 
adjudication  of  courts  ought,  if  possible, advance  and  conserve 
the  efforts  of  all  associations  which  have  life  and  existence 
solely  for  benevolent  reasons  and  purposes.  Bacon  on  Benev- 
olent Societies,  Sees.  247  and  255;  May  on  Insurance,  Sees. 
174^175. 

Applying  these  views  to  the  case  at  bar,  it  seems  clear  that 
the  appellee  is  to  be  deemed  as  "dependent"  upon  the 
deceased  if  she  was  in  some  degree  and  to  some  extent  depend- 
ent upon  him  for  maintenance  or  for  either  food,  lodging, 
clothing  or  education. 

There  is  in  our  opinion  legitimate  evidence  in  this  record, 
too  voluminous  to  be  recited,  amply  sufficient  to  sustain  the 
finding  of  the  court  that  such  a  state  of  dependency  existed. 
It  is  shown  that  the  appellee  was  a  widowed  woman  without 
property,  working  for  such  wages  as  she  could  command,  hav- 
ing her  home  with  a  widowed  mother,  to  whom  she  paid  for 
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boarding  and  lodging  in  such  amonnts  and  at  such  times  as 
lay  in  her  power.  She  became  affianced  in  marriage  to  the 
deceased,  who  was  in  financial  straits,  and  at  his  request  the 
marriage  was  delayed  until  he  could  provide  for  her  a  home 
and  the  comforts  of  life  as  his  wife.  She  was  in  need  of 
assistance,  known  to  be  so  to  him,  was  assisted  by  him,  by  her 
mother  and  her  married  sisters.  He  knew  of  her  wants  and 
recognized  it  as  his  duty  to  aid  her.  Ho  bought  a  cloak, 
dresses,  a  bonnet,  perhaps  other  articles  of  clothing  for  her, 
gave  her  money  as  he  could  spare  it  and  made  her  presents  of 
perfumery  and  otlier  like  articles.  lie  procured  this  insur- 
ance to  assist  her  in  case  his  death  should  deprive  her  of  fur- 
ther aid  from  him.  The  payment  of  the  premiums  was 
regarded  by  him  as  a  most  desirable  way  of  assisting  her  and 
he  so  expressed  himself  in  his  letters.  To  better  his  condi- 
tion he  moved  to  Kansas;  while  there  he  wrote  her  letters 
regularly,  inclosing  money  in  some  of  them,  and  expressing 
in  each  of  them  his  full  sense  of  her  dependency  upon  him 
and  his  regrets  that  he  was  not  able  to  do  more  for  her. 
Affianced  to  him,  she  was  struggling  along  until  he  felt  him- 
self able  to  make  her  his  wife.  lie  knew  her  wants,  recog- 
nized her  dependency  upon  him  as  his  affianced  wife,  and  con- 
tributed to  her  assistance  as  his  means  would  allow. 

The  letters  to  her,  written  by  him  while  in  Kansas,  show 
that  he  desired  to  do  more  for  her  than  he  found  himself  able 
to  do,  and  that  he  felt  her  comfort  and  welfare  depended  upon 
him  as  though  they  were  actually  husband  and  wife. 

There  is  in  these  letters  no  intimation  of  impurity  or  impro- 
priety, nor  does  there  arise  in  the  evidence  any  suspicion  that 
the  relations  between  them  were  or  ever  had  been  improper 
or  impure.  He  evinces  for  her  the  fullest  respect  and  aflfec- 
tion  and  seemed  moved  with  the  greatest  concern  for  her  com- 
fort and  well  being. 

The  Circuit  Court  was  in  our  opinion  fully  warranted  in 
awarding  the  fund  to  her.     The  decree  must  be  affirmed. 

Decree  affirmed. 
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Toledo,  St.  Louis  &  Kansas  City  Kailroad  Com- 
pany 

V. 

IzoRA  Crittenden. 

SaiJroads —  Negligence — Personal  Injuriea— Unnecessary  Whistling 
and  Letting  off  Steam— Frightening  of  Team — Evidence — Instructions, 

1.  Where  a  man  and  wife  and  team  are  at  a  railroad  station,  she  in  the 
▼ehicle,  he  out,  both  she  and  the  team  are  in  his  care,  and  a  want  of  ordi- 
nary care  on  his  part,  contributinpr  to  an  injury  suffered  by  the  wife,  would 
have  the  same  legal  effect  as  if  it  were  her  own,  and  bar  a  recovery,  unless 
the  injury  was  wilfully  inflicted. 

2.  Whether  there  was  want  of  such  care  on  the  husband^s  part  in  a  given 
case,  is  a  question  of  fact  for  the  jury. 

8.  If  it  was  a  fact  in  a  given  case  that  the  servants  of  a  railroad  com- 
pany did  *'  unnecesstirily  *'  blow  the  whittle  or  let  off  steam  in  close  prox- 
imity to  a  team,  it  would  not  necessarily  follow,  as  a  matter  of  law,  that  it 
was  wrongful  negligence. 

4.    An  instruction  invading  the  province  of  the  jury  should  not  be  given. 

[Opinion  filed  December  3, 1891.] 

Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon. 
J.  F.  HuQHSs,  Judge,  presiding. 

Messrs.  Wiley  &  Neal,  for  appellant. 

In  C,  B.  &  Q.  R  E.  Col  v.  Flint,  22  111.  App.  502,  Justice 
McAllister  uses  the  following  language:  "We  have  exam- 
ined the  evidence  in  this  case,  and  find  that  npon  all  the  essen- 
tials of  a  recovery  it  was  closely  conflicting  and  left  in  such 
doubt  that  a  verdict  for  the  defendant  would  not  have  been 
subject  to  have  been  set  aside  as  unsupported  by  the  evi- 
dence. It  is  the  well  established  rule  of  the  Supreme  Court 
in  such  a  case,  that  unless  each  instruction  to  the  jury  given 
on  behalf  of  the  plaintiff,  if  the  successful  party,  stated  the 
law  with  accuracy,  and  was  free  from  all  error  calculated  to 
mislead  the  jury,  the  judgment  must  be  reversed  and  the 
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canse  sent  back  for  a  new  ti-ial."  C.  &  A.  R.  E.  Co.  v.  Mur- 
ray, 62  111.  326;  Volk  v.  Roche,  70  III.  297;  T.  W.  &  W.  Rj. 
Co.  V.  Moore,  77  111.  217;  Cushman  v.  Cogswell,  86  111.  62; 
T.  W.  &  W.  Ry.  Co.  V.  Grable,  88  III.  441;  Am.  Ins.  Co.  v. 
Crawford,  89  111.  62;  Wabash  Ry.  Co.  v.  Henks,  91  111.  475; 
Stratton  v.  Central  City  St.  Ry.  Co.,  95  111.  25;  Swan  v. 
People,  98  111.  610;  L.  S.  &  M.  S.  Ry.  Co.  v.  Elson,  16  111. 
App.  SO. 

The  first  instruction  given  for  plaintiff  was  inaccurate,  and 
calculated  to  mislead  the  jury.  This  instruction  was  as  fol- 
lows: 

"1.  The  court  instructs  the  jury  that  if  you  find  from  the 
evidence  that  the  plaintiff  was  holding  the  team  while  the 
goods  of  her  husband  were  being  unloaded  on  the  platform 
of  the  defendant  for  shipment,  and  if  the  jury  further 
believe,  from  the  evidence,  that  the  defendant,  by  its 
employes,  unnecessarily,  either  by  whistling  or  escape  of 
steam,  in  close  proximity  to  the  team,  frightened  the  team 
and  caused  it  to  run  off  and  injure  the  plaintiff,  then  she  is 
entitled  to  recover.'* 

This  instruction  takes  the  question  of  negligence  entirely 
away  from  the  jury,  and  plaintiff's  right  to  recovery  is  based 
upon  the  finding  the  facts  set  forth  in  said  instruction.  Our 
Supreme  Court  has  frequently  decided  the  question  of  negli- 
gence is  one  of  fact  and  not  of  law.  G.  W.  R.  R.  Co.  v. 
Haworth,  39  111.  353;  C.  &  A.  R  R.  Co.  v.  Pennell,  94  111. 
448;  Penn.  Co.  v.  Conlan,  101  111.  93;  Penn.  Co.  v.  Frana, 
112  HI.  398;  Myers  v.  I.  &  St.  L.  R  R  Co.,  113  111.  386;  C. 
&  E.  I.  R.  R.  Co.  V.  O'Connor,  119  111.  697;  Chicago  v.  Morse, 
33  111.  App.  61. 

Our  Supreme  Court  has  again  and  again  announced  the 
doctrine  that  ^^  to  maintain  an  action  for  negligence  there  must 
be  fault  on  the  part  of  defendant  and  no  want  of  ordinary  care 
on  the  part  of  the  plaintiff."  C,  B.  &  Q.  R  R.  Co.  v.  Haz- 
zard,  26  111.  373;  C,  B.  &  Q.  R.  R  Co.  v.  Dewey,  26  111.  255; 
C.  &  A.  R.  R.  Co.  v.  Gretzner,  46  111.  76;  C,  B.  &  Q.  R  R 
Co.  V.  Damerell,  81  111.  450;  C,  B.  &  Q.  R  R  Co.  v.  John- 
son,  103  111.  512;  C,  B.  &  Q.  R.  R.  Co.  v.  Warner,  123  111. 
38;  Willard  v.  Swansen,  126  111.  381. 
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This  rule  of  law  was  recognized  bj  the  court  below  and 
announced  in  the  instructions  given  for  defendant.  But 
defendant  lost  all  benefit  of  such  instructions  by  the  court's 
announcing  in  the  iii:st  instruction  for  plaintiff  what  facts 
would  constitute  ordinary  care.  And  the  effect  of  the  instruc- 
tion is  ^^  that  if  plaintiff  was  holding  the  team  while  goods 
were  being  unloaded  "  she  was  exercising  ordinary  care.  This 
instruction  takes  away  from  the  jury  all  consideration  of  the 
manner  of  holding  the  team.  It  fails  to  recognize  that  a  team 
may  be  held  negligently  or  carefully.  It  takes  from  the  jury 
all  consideration  of  the  question  whether  or  not  the  team  was 
in  such  a  place  that  it  was  negligence  to  remain  on  the  wagon 
at  all.  All  the  surrounding  facts  and  circumstances  are  taken 
from  the  consideration  of  the  jury,  and  plaintiff's  right  to 
recover,  so  far  as  her  own  axsts  are  concerned,  is  based  upon  the 
one  fact  that  she  was  holding  the  team. 

And  with  reference  to  the  acts  of  the  defendant,  the  whole 
question  of  negligence  was  taken  from  the  jury,  and  they  are 
instructed  in  substance  that  it  was  such  negligence  as  entitled 
plaintiff  to  a  verdict,  if  defendant's  servants,  unnecessarily, 
either  by  whistling  or  escape  of  steam  in  close  proximity  to 
the  team,  frightened  said  team. 

They  might  have  been  in  close  proximity  to  the  team  and 
not  have  been  able  to  tee  it;  every  unnecessary  act  is  not  neg- 
ligence. We  hardly  see  how  one  instruction  could  embody 
more  errors.  It  is  erroneous  in  usurping  the  province  of  the 
jury,  and  having  erroneously  usurped  the  province  of  the  jury, 
it  erroneously  states  what  facts  constitute  negligence,  and  what 
constitute  ordinary  care. 

There  is  no  possible  light  in  which  this  instruction  can  be 
viewed  that  it  does  not  appear  to  be  in  direct  conflict  with 
repeated  decisions  of  our  Supreme  Court. 

Mr.  A.  C.  FicKLiN,  for  appellee, 

A  judgment  will  not  always  be  reversed,  although  some 
instructions  may  be  technically  wrong,  where  justice  has  been 
done,  and  instructions  were  of  such  a  character  as  not  to  mis- 
lead the  jury.  They  should  all  be  considered  together. 
Hardy  v.  Keeler,  56  111.  152. 
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Appellant  would  be  liable  if  its  acts  were  wilfully  and 
wantonly  done.  In  this  case  the  servants  of  ap{)ellant 
knew  and  saw  where  appellee  was  at  time  of  letting  steam 
escape  and  could  have  avoided  consequences  thereof  if  tliey 
had  wished  to  do  so.  Permitting  steam  to  escape  or  whistling 
unnecessarily  within  ten  or  twelve  feet  of  a  team,  knowing  it 
to  be  there,  is  such  an  act  as  will  raise  the  presumption  of  an 
intention  to  injure.  T.  W.  ife  W.  R.  R.  Co.  v.  Harmon,  47 
III.  298;  C,  B.  &  Q.  R.  R  Co.  v.  Johnson,  103  111.  520; 
Shearman  and  Redfield  on  Negligence,  Sec.  65. 

Verdict  is  in  accordance  with  the  evidence,  instructions  of 
appellant  and  appellee.  The  jury  having  first  found  the  fact 
of  whistling  or  escapement  of  steam  unnecessarily  at  that 
point,  could  not  help  but  further  believe  it  was  done  wilfully 
and  wantonly. 

Pleasants,  J.  In  October,  1889,  appellee  was  thrown  from 
a  wagon  at  Oakland,  a  email  station  on  appellanf  s  road  in 
Coles  County,  and  for  the  injury  so  received  recovered  judg- 
ment for  $500,  on  the  claim  that  the  team  was  made  to  run 
away  by  negligence  of  appellant's  servants  on  its  locomotive 
in  whistling  and  letting  oS  of  steam. 

At  this  place  the  road  runs  northeast  and  southwest.  The 
depot  is  on  the  north  side,  with  a  platform  twelve  to  fifteen 
feet  wide  extending  twenty-five  feet  west  of  it.  There  was  a 
side  track  and  Y  on  the  south  side. 

The  accident  occurred  a  little  after  four  o'clock  in  the 
afternoon.  Appellee  was  in  a  wagon  which  had  been  driven 
by  her  husband,  contiiining  household  goods  for  sliipment  to 
Charleston,  and  was  backed  up  to  the  platform  west  of  the 
depot  to  be  unloaded.  A  west  bound  freight  train  had  stopped 
east  of  the  depot,  to  take  on  a  car  from  the  T.  The  engine, 
having  left  it  there,  backed  in  b}'  the  side  track  on  to  the  Y, 
pushed  the  car  out  onto  the  main  track,  and  then  by  a  running 
switch  dropped  it  onto  the  train. 

It  was  while  the  engine  was  making  this  drop  that  the  team 
suddenly  started  to  run.  The  car  was  taken  something  over 
a  hundred  feet   west   of   the  platform,  to  give  it  sufficient 
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momentum,  and  the  eno^ine  on  its  return  was  going  quite  fast 
when  it  passed  it.  The  claim  is  that  when  about  or  nearly 
abreast  of  the  team  a  short,  shrill  wliistle  was  given  and  steam 
let  off,  one  or  both  of  which  caused  it  to  run  away. 

The  evidence  on  the  part  of  the  plaintiiT,  consisting  of  tho 
testimony  of  herself,  her  husband,  her  brother,  and  an  aflSdavit 
for  continuance  as  to  what  another  witness  if  present  would 
testify  to,  is  soryewhat  confused  and  conflicting  as  to  where 
the  engine  was  with  reference  to  the  team,  when  the  whistle 
was  blown  and  the  steam  let  off;  but  there  is  some,  clearly 
tending  to  show  it  was  in  front  of  the  platform  or  depot.  They 
differed  in  opinion  also  as  to  what  frightened  the  horses. 
*'  The  engine, "  and  "  the  chugging "  of  the  cars  coming 
together,  were  separately  and  distinctly  stated  as  the  cause  by 
some,  though  the  whistle,  and  the  letting  off  of  steam,  which 
only  were  alleged  in  the  declaratiun — were  also  severally 
stated  by  others.  \ 

But  the  conductor,  who  had  got  off  the  train  and  was  on 
tlie  platform  watching  the  9peration  of  switching,  the  engi- 
neer, the  fireman  and  the  brakeman,  swear  ]K)sitively  that  tho 
whistle  was  not  blown  nor  steam  let  off  in  the  course  of  it; 
that  there  was  no  occasion  for  eitlier,  and  that  nothing  was 
done  that  was  not  necessary,  and  all  in  the  usual  manner. 
Besides  these,  the  roadmaster,  the  station  agent  and  Mr. 
Ricketts,  a  resident  of  Charleston  who  was  never  in  the  em- 
ploy of  the  company,  say  they  did  not  hear  any,  and  think 
they  would  have  heard  it  if  there  had  been  any  whistling  or 
letting  off  of  steam.  The  conductor,  brakeman  and  Mr. 
Ricketts  say  that  in  reversing  the  engine  to  drop  the  car  there 
was  a  sharp  exhaust,  which  is  an  escape  from  the  top  of  the 
stack,  and  that  may  have  scared  the  team,  but  it  was  unavoid- 
able in  the  work  to  be  done. 

Since  it  was  for  tho  jury  to  determine  what  was  in  fact  done 
by  the  trainmen  and  whether  it  was  negligent,  we  might  not 
feel  justified  in  interfering  with  their  verdict,  if  these  were 
the  only  questions  involved  and  they  had  been  properly  in- 
structed, though  we  might  think  it  to  be  against  the  weight 
of  the  evidence. 
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It  aj)|>ear8  tliat  the  team  id  qacstion  did  not  belong  to  a{>- 
pellec's  haebaod.  He  had  driven  it  three  or  four  times  about 
the  farm  bat  never  about  the  railroad.  He  knew  there  was 
switching  being  done,  and  most  have  known  there  wookl  be 
"  chnggiiig. "  reversing  and  exhausting  near  the  platform. 
When  he  had  unloaded  partly,  the  agent  told  him  to  come 
into  the  office  to  give  his  name  and  a  ii^t  of  tlie  goods  to  be 
billed.  He  had  left  his  wife  alone  in  the  wagon,  and  said  he 
couIdn^t  leave  his  team,  but  he  did  and  went  in.  It  was  while 
he  was  so  gone  that  the  horses  started.  There  was  evidence 
tending  to  show  that  he  left  the  lines  wrapped  around  tlie  seat, 
which  was  but  a  loobe  lx)ard,  and  that  she  did  not  attempt  to 
take  hold  of  them  until  the  team  started,  when  ^'  ^he  grabbed 
for  them  and  got  hold  of  one  line,"  as  her  brother  states  it 
Whether  she  had  any  experience  as  a  driver,  or  judgment  as 
to  management  of  horses,  was  not  shown;  nor  whether  ehe 
was  strong  or  weak,  timid  and  nervous,  or  otherwise,  except 
as  indicated  by  her  actiou  on  tliat  occasion.  She  was  appre- 
hensive of  danger  from  the  situation  and  asked  hor  brother, 
standing  near  and  in  charge  of  another  team,  to  hold  hers, 
but  he  said  it  wouldn't  run.  Her  own  account  of  her  conduct 
is :  ^^  I  had  hold  of  the  lines,  and  when  tiiey  started  to  rnn 
I  suppose  I  let  go  and  commenced  hallooing."  Dr.  Mont- 
gomery, who  treated  hor  for  her  injury,  testiiicd  that  she  said 
lier  husband  and  brother  were  to  blame;  that  they  went  off 
and  left  her  alone,  and  that  she  told  them  not  to  go;  that  she 
so  stated  in  substance,  re{>eated]y. 

Notwithstanding  this  evidence  the  court  gave  the  follow- 
ing instruction  :  "  If  yon  believe  from  the  evidence  that  the 
plaintiff  was  holding  the  team  while  the  goods  of  her  husband 
were  being  unloaded  on  the  platform  of  the  defendant  for 
fihipnient,  and  if  the  jury  further  believe  from  the  evidence 
that  the  defendant,  by  its  employes,  unnecessarily,  either  by 
whistling  or  escape  of  steam,  in  close  proximity  to  the  team, 
frightened  the  team  and  caused  it  to  run  off  and  injure  the 
plaintiff,  then  she  is  entitled  to  recover." 

Appellee  and  the  team  were  in  charge  of  her  husband. 
Therefore  as   between  herself  and  the  railroad  company,  a 
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waut  of  ordinary  care  on  his  part,  contributing  to  the  injury, 
would  have  the  same  legal  dffeqt;  as  if  it  were  her  own,  and 
bar  a  recovery,  unless  the  injury  were  wilfully  committed  by 
the  company.  City  of  Rock  Island  v.  Vanlandschoot,  78  III. 
485.  And  whether  there  was  such  a  want  on  his  part  was  a 
qnestion  for  the  jury.  Did  he  exercise  ordinary  care  in  leav- 
ing her  alone  in  the  wagon,  as  he  did  ?  Was  she  a  lit  person 
to  liold  the  team,  unhitched,  under  the  circumstances?  The 
evidence  referred  to  fairly  raised  that  question.  But  the  court 
told  the  jury,  as  matter  of  law,  that  if  she  was  "  holding  tho 
team,"  it  was  enough  on  that  point.  Had  she  been  a  child  of 
three  years,  the  case  might  have  diflfered  in  degree  but  would 
not  in  kind. 

And  again,  from  the  fact,  if  it  were  a  fact,  that  the  em- 
ployes of  the  defendant  did  ''unnecessarily"  blow  the  whistle 
or  let  off  steam  in  close  proximity  to  the  team,  it  would  not 
follow,  necessarily,  or  as  matter  of  law,  that  this  was  wrongful 
negligence. 

Thus  on  both  of  these  material  questions  of  fact,  whether 
there  was  ordinary  care  on  the  part  of  plaintiff,  and  negligence 
on  that  of  defendant,  the  instruction  invaded  the  province  of 
the  jury,  and  for  that  error  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Beversed  and  remcmded. 


The  Home  Insurance  Company  of  New  York 

V. 

T.  Bethel  et  al.,  for  use. 

Fire  JnBurance— Policy — Conditions^  Waiter—  fitle — Proof  of  Loss — 
Practice — Estoppel, 

1.  If  an  insurance  company,  after  notice  of  a  loss  and  witb  full  knowl- 
edfce  of  the  facts,  resolves  not  to  pay,  and  places  its  refusal  on  the  distinct 
ground  of  non-liability,  formal  proofs  of  loss  must  be  considered  waived. 

2.  Likewise  where  refusal  to  pay  is  based  on  the  ground  that  assured  had 
no  insurable  interest  in  the  property  at  the  time  of  the  loss. 
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3.  A  waircr  of  a  condition  in  an  iiiiairance  policy,  declared  and  rai^d 
by  the  law  an  the  leiral  result  of  acts  done,  and  fcicts  proven,  does  not  need 
the  convent  or  acquiescence  of  the  company  or  any  of  its  agents. 

4.  To  constitute  an  estoppel,  there  must  be  a  r  -presentation  concerning 
material  facti,  and  the  ixirty  to  whom  it  was  made  most  have  been  ignorant 
of  the  truth  of  the  mattf'n>. 

5.  The  objection  that  there  is  a  Tariance  between  the  proof  and  the 
declaration,  can  not  be  primarily  made  herein. 

6.  An  executory  contract  of  tale  without  change  of  poss^'ssion  does  not 
constitute  a  change  in,  or  transfer  of,  the  title. 

7.  Provisions  in  policies  of  insurance  providing  that  they  shall  become 
void  if  there  be  a  change  in  the  title  of  the  property  insured,  are  to  be 
coA^trued  strictly. 

8.  This  court  hold?,  in  view  of  the  evidence,  that  the  title  to  the  prop- 
erty in  question  was  neither  *'  mortgaged  or  incumbered  **  by  the  giving 
of  the  executory  contract  of  sale  involved. 

9.  Although  at  the  time  of  a  given  fire  the  owner  of  property  injured 
has  outstanding  a  contract  for  the  sale  of  the  rame,  there  remains  in  him  an 
insurable  interest,  and  a  right  of  recovery  exists  as  to  the  extent  of  such 
interest. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Moutgomerj  County; 
tlio  Hon.  J.  A.  Creighton,  Judge,  presiding. 

Messrs.  Lane  &  Cooper,  for  appellant, 

Messrs.  McWilliams  &  Son,  for  appellees, 

BoGos,  J.  In  1886  John  Barrett  was  the  owner  of  certain 
lots  in  Litchfield,  Illinois,  upon  which  was  situate  a  dwelling 
house  and  barn.  On  the  25th  of  July  of  that  3'ear  the  appel- 
lant issued  to  him  its  policy  of  insurance,  indemnifying  him 
against  loss  to  such  building  by  fire,  for  a  term  of  five  years. 
On  the  4th  of  September,  1888,  Barrett  sold  the  property  to 
T.  Bethel  and  Mary  A.  Both  for  $1,600,  of  wliich  sum  $500 
was  paid  in  cash,  and  for  the  remainder  two  notes  were  given 
by  Bethel  and  Roth  to  Barrett,  each  for  $550,  one  due  in  one 
year  and  the  other  in  five  years.  Barrett  gave  to  Bethel  and 
Koth  a  bond  requiring  him  to  execute  a  deed  for  the  premises 
when  these  notes  were  paid.     The  policy,  with  the  consent  of 
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the  appellant,  was  assigned  by  Barrett  to  Bethel  and  Roth;  the 
loss,  if  any  occurred  thereunder,  was  by  consent  of  appellant 
indorsed  on  the  policy  to  be  paid  to  Barrett  to  the  extent  of 
the  notes  to  be  held  for  the  remainder  of  the  purchase  money 
of  the  property.  On  the  11th  of  Febniar}',  1889,  Barrett  sold 
and  assigned  the  notes  to  David  Davis,  the  beneiicial  plaintiff 
in  the  court  below,  and  executed  a  warranty  deed  conveying 
the  property  to  Davis  subject  to  the  Barrett  contract  to  con- 
vey to  Bethel  and  Roth  if  the  notes  were  paid.  This  deed, 
by  agreement  between  Barrett  and  Davis,  was  not  to  be  re- 
corded nor  held  as  titla  as  long  as  Barrett  lived,  but  was  left 
in  charge  of  Davis  with  a  further  agreement  that  if  Bethel 
and  Roth  paid  the  notes  that  Barrett  would  execute  a  deed 
to  them  direct;  but  if  Barrett  should  have  in  the  meantime 
died,  then  Davis  was  to  record  the  deed  and  make  the  convey- 
ance himself.  The  policy  was  then  so  indorsed  by  the  appel- 
lant that  the  loss,  if  any,  should  be  paid  to  Davis  to  the  extent 
of  the  amount  unpaid  on  the  notes.  The  interest  of  Bethel 
in  the  property  appears  to  have  been  only  nominal  and  con- 
tingent upon  conditions  with  which  he  never  complied,  of 
which  the  appellant  was  fully  advieed  and  of  which  it  makes 
no  complaint. 

Mrs.  Roth  had  the  exclusive  possession  of  the  projierty  and , 
remained  continuously  in  possession  until  the  property  was 
destroyed  by  fire,  which  occurred  on  the  18th  of  August,  1889. 
Prior  to  the  fire,  and  about  the  22d  of  July,  1889,  one  Cas- 
per Lauer  contracted  with  Mrs.  Rotli  for  the  purchase  of  her 
interest  in  tlie  property.  He  paid  Mrs.  Roth  $175  in  casii 
and  executed  a  note  for  $100,  dated  July  22, 1889,  due  in  forty 
days,  payable  to  her.  This  note  and  the  bond  that  Mrs.  Roth 
had  for  a  deed  were  deposited  with  one  E.  J.  Potts,  with 
instructions  to  deliver  the  bond  to  Lauer  if  he  paid  the  note, 
and  if  the  note  was  not  paid  "  it  was  no  sale,"  as  Mr.  Potts 
expresses  it,  and  he  was  to  deliver  the  bond  back  to  Mrs.  Roth. 
Bethel  and  Roth  would  not  assign  the  bond  until  the  note 
was  paid.  The  note  was  never  paid,  but  it  and  the  bond  were 
in  the  possession  of  Potts  at  the  time  of  the  fire.  Mrs.  Roth 
remained  all  this  time  in  possession  of  the  property.     The 
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appellaut  company  is  not  charged  with  notice  of  this  transac- 
tion between  Mrs.  Koth,  Lauer  and  Potts.  Potts,  as  a  wit- 
ness, produced  the  note  and  the  bond.  On  the  note  was 
indorsed,  "  I  sign  the  within  over  without  any  recourse  back 
on  John  Barrett.     (Signed)  Mary  A.  Roth." 

Appellant  contends  that  this  indorsement  was  placed  there 
before  the  fire,  but  the  preponderance  of  the  evidence  shows 
that  after  the  fire  Barrett  paid  Mrs.  Roth  $75  for  her  interest 
in  the  note  and  that  she  then  made  this  assignment. 

It  was  expressly  provided  in  the  policy  that  it  should 
become  null  and  void,  «  *  »  *  if  the  property  insured  shall 
hereafter  become  mortgaged  or  incumbered,  *  *  *  or  in 
case  any  change  shall  take  place  in  title  or  possession  of  the 
propei*ty  herein  named,  or  if  the  assured  shall  not  be  the  sole 
and  unconditional  owner  in  fee  of  the  said  property;"  and  the 
policy  further  provided  that  in  case  of  loss  the  assured  should, 
within  fifteen  days,  give  the  company  written  notice,  and 
within  sixty  days  thereafter  render  a  detailed  statement  and 
proofs  of  the  actual  cash  value  at  the  time  of  the  loss,  of  any 
property  or  articles  upon  which  loss  or  damage  i^  claimed. 

No  proofs  of  loss  were  furnished,  but  appellees  claim  that 
such  proofs  were  waived  by  the  appellant.  In  relation  to  this 
^le  facts  are,  that  J.  B.  Wharton,  appellant's  adjuster  of  losses, 
came  to  Litchfield  to  adjust  this  loss,  and  persons  were 
agreed  upon  to  make  an  estimate  of  the  loss  and  they  with  the 
adjuster  completed  such  estimate.  The  adjuster  then  told 
Davis  that  Mrs.  Roth  would  have  to  execute  proof  of  loss. 
The  adjuster  had  a  blank  form  upon  which  such  proofs  were  to 
be  made,  and  this  he  began  to  read  to  Mrs.  Roth,  filling  up  the 
blanks  by  writing  in  her  statement  and  answer  as  he  proceeded, 
until  the  proofs  were  ready  for  her  signature.  When  that  por- 
tion of  tlie  blank  form  for  proof  of  loss,  which  calls  upon  the 
assured  for  a  statement  that  she  was  the  sole  owner  of  the 
property  was  read,  the  adjuster  testifies  that  Mrs.  Roth  said 
she  was  not  the  owner  and  had  no  interest  in  the  property; 
that  he  then  put  the  paper  in  his  pocket  and  told  Davis  he 
would  have  to  send  to  Chicago  to  the  company  and  in  a  few 
days  would  have  their  decision,  and  he  left  the  proof,  unfilled, 
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with  Sprnell  (the  local  agent  of  appellant)  subject  to  orders 
of  the  company.  The  adjuster  further  testified  that  about  a 
month  after  this  he  went  to  Mrs.  Kotlrs  house  and  saw  her 
again  and  that  she  repeated  exactly  what  she  did  before— 
tliat  she  had  sold  her  claim  and  had  none  against  the  com- 
pany. Upon  cross-examination  the  adjuster  admitted  that 
Mrs.  Eoth  told  him  of  the  transaction  with  Lauer  and  that 
slie  said  she  intended  to  proceed  against  Lauer  for  the  balance, 
and  that  he,  as  adjuster,  based  the  refusal  to  pay  the  loss  on  the 
ground  that  Mrs.  Koth  had  sold  her  interest  in  the  property. 
The  appellant  claims  it  has  cause  for  reversal  for  the  four 
following  reasons : 

1.  There  was  no  proof  of  loss  furnished  appellant  as  pro- 
vided by  the  policy. 

2.  Appellee  is  estopped  by  her  statement  to  the  agent  of 
appellant,  when  called  on  for  proof  of  loss,  when  she  said 
slie  was  not  the  owner  of  the  property  and  had  no  interest  in 
the  property. 

3.  Variance  between  the  proof  and  declaration. 

4.  A  cliange  had  taken  place  in  the  title  of  the  property 
within  the  meaning  of  the  policy  and  therefore  rendered  it 
void. 

One  of  the  conditions  of  the  policy  is  that  within  sixty  days 
after  the  fire  the  assured  shall  render  under  oath  a  particular 
and  detailed  statement  and  proof  of  the  actual  cash  value  at 
the  time  of  the  loss  of  any  property  upon  which  loss  or  dam- 
age is  claimed.  Within  the  sixty  days,  an  adjuster  of  the 
appellant  produced  a  blank  form  used  by  the  appellant  com- 
pany for  such  statement  or  proof,  and  Mrs.  Roth  and  Davis 
gave  him  all  the  infoi-mation  necessary  to  be  inserted  therein. 
He  filled  up  the  blank  with  such  statements  in  writing,  and  so 
far  as  we  can  see  or  are  advised,  this  statement  or  proof  of 
loss  is  complete  except  that  it  is  not  signed  and  sworn  to  by 
the  assured.  It  was  not  fully  completed  because  the  printed 
form  required  a  statement  that  no  person  other  than  Davis 
and  Mrs.  Koth  had  any  interest  in  the  property,  and  Mrs. 
Eoth  was  not  willing  to  so  state  because  of  the  transaction 
with  Lauer.     The  adjuster  was  fully  advised  by  Mrs.  Koth  of 
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that  transaction  and  he  testifies  that  Mrs.  Both  said  she  had  no 
interest  whatever  in  the  property;  that  he  then  put  the  paper 
in  his  pocket  and  said  he  woald  send  to  the  company  and 
have  a  decision  in  a  few  days,  and  that  he  left  the  proof  so 
unfilled  with  Spruell,  the  local  agent  of  the  appellant,  subject 
to  the  appellant's  order.  Tlie  adjuster  then  asked  Davis, 
incase  the  company  passed  on  tlie  claim  {i.e,y  allowed  it), 
whether  he  wanted  the  money  at  once  at  a  discount  or  in  sixty 
days.  The  adjuster  testifies  that  he  based  his  refusal  to  pay 
the  claim  upon  the  ground  that  Mrs.  Roth  had  not  an  insura- 
ble interest  at  the  time  of  the  fire.  Thus,  the  appellant  had 
in  the  custody  of  its  agent,  subject  to  its  orders,  this  detailed 
statement  of  everything  required  in  proof  of  loss  except  as 
to  the  transaction  with  Lauer,  and  that  was  fully  made  known 
to  the  adjuster,  who  told  the  assured  that  he  would  send  it  to 
the  ofSce  of  the  company  in  Chicago  aud  have  a  decision  in  a 
few  days. 

The  appellees  could  but  conclude  that  nothing  more  was 
required  to  be  done  until  the  action  of  the  company  was  made 
known  to  them,  and  the  appellant  company  was  charged  with 
tlie  duty  of  taking  action  and  notifying  the  assured.  Not 
having  done  so,  and  the  refusal  to  pay  being  placed  by  the 
adjuster  and  the  company  upon  the  ground  that  the  assured 
had  no  insurable  interest  at  the  time  of  tlie  fire,  the  appellant 
can  not  now  be  heard  to  say  that  proof  of  loss  was  not  fur- 
nished.    Such  proofs  must  be  deemed  waived. 

If  an  insurance  company  after  notice  of  a  loss,  and  with  full 
knowledge  of  the  facts,  resolves  not  to  pay,  and  places  a 
refusal  on  a  distinct  ground  of  non-liability  in  any  event,  the 
assured  is  relieved  from  tlie  duty  of  furnishing  formal  proofs 
of  loss.  Williamsburg  City  Ins.  Co.  v.  Cary,  83  111.  453;  T. 
M.  &  Fire  Ins.  Co.  v.  Whitehill,  25  III.  470;  German  Ins.  Co. 
V.  Gueck,  130  III.  345. 

Refusal  to  pay  on  tlie  ground  that  the  assured  had  no  insur- 
able interest  in  the  property  at  the  time  of  the  fire,  is  a  waiver 
of  proofs  of  loss.  Grange  Mill  Co.  v.  Western  Assurance  Co., 
118  111.  396. 

A  clause  in  this  policy  states  that  only  Ducat  &  Lyon,  or 
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Charles  L.  Currier  have  power  or  authority  to  waive  or  alter 
any  of  the  terms  or  conditions  thereof.  Therefore,  appellant's 
counsel  say  that  there  can  be  no  waiver  unless  made  by  or 
witli  the  consent  of  the  persons  so  named. 

If  it  were  claimed  that  the  appellant  company  had  consented 
and  agreed  that  proofs  of  loss  were,  or  would  be  waived,  tlien 
there  might  be  force  in  the  position  that  an  adjuster  or  a  local 
agent  of  the  company  could  not  consent  and  agree  to  a  waiver, 
and  that  to  be  effectual  a  waiver  must  be  shown  to  be  the  act 
of  those  who  alone  had  power  to  bind  the  company  in  that 
respect.  It  is  not,  however,  claimed  that  any  one  assumed  to 
have  power  and  authority  to  make,  or  did  agree  or  consent  to 
the  making  of  a  waiver.  This  waiver  is  declared  and  raised 
by  the  law  as  the  legal  result  of  acts  done  and  facts  proven, 
and  does  not  need  the  consent  or  acquiescence  of  the  appellant 
or  any  of  its  agents. 

Nor  is  the  appellee  estopped  by  her  statement  '*  that  she 
was  not  the  owner  of  the  property  and  had  no  interest  in  it " 
as  is  contended  in  the  second  of  appellant's  reasons  foi^  re- 
versal. 

To  constitute  an  estoppel,  among  other  things,  there  must 
be: 

1.  A  representation  concerning  material  facts. 

2.  The  party  to  whom  it  was  made  must  have  been  igno- 
rant of  the  truth  of  the  matters.  The  statement  of  Mrs. 
Roth  was  not  a  representation  of  a  material  fact  but  was  a 
conclusion  as  to  the  effect  of  what  had  been  done  by  her  in 
the  transaction  with  Lauer.  All  the  material  facts  of  that 
transaction  had  been  fully  made  known  to  the  adjuster  and  he 
was  not  ignorant  "  of  the  truth  of  the  matter."  People  v. 
Brown,  67  111.  437. 

There  is  a  variance  between  the  proof  and  the  declaration 
as  alleged  in  the  third  reason  advanced  by  the  appellant.  The 
declaration  avers  that  the  fir0  occurred  July  25, 1889,  and  that 
notice  was  given  thereof  August  26, 1888,  and  that  the  adjuster 
made  an  examination  of  the  loss  on  the  28th  of  August,  1888. 

The  proof  as  to  the  notice   and  the  acts  of  the  adjuster, 
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showed  the  true  dates  thereof  to  be  in  the  jear  1SS9  instead 

of  182*8. 

In  the  court  below  a  general  objection  was  made  to  this  evi- 
dence, but  this  ])articular  grounJ  of  objection  was  not  pointed 
out  and  8|)ecifica]1j  made  known  to  the  conrt  Had  it  been 
it  conld  have  been  obviated  by  an  amendment  of  tlie  declara- 
tion. The  objection  can  not  for  the  first  time  be  speciiically 
made  in  this  court.     Sidwe]l  v.  Schnmacher,  99  111.  426. 

We  come  now  to  the  fourth  and  only  remaining  reason  upon 
which  the  appellant  contends  that  the  judgment  should  be 
reversed,  which  is,  '*  A  change  had  taken  place  in  the  title  of 
the  property  within  the  meaning  of  the  policy  and  therefore 
rendered  it  void." 

The  special  provision  of  the  policy  in  respect  to  this  ques- 
tion is,  "  if  the  pro|)erty  shall  hereafter  become  mortgaged  or 
incumbered  ♦  *  *  or  in  case  any  change  in  title  or  posses- 
sion takes  place    *    *     *     the  policy  shall  be  void." 

No  change  in  the  possession  occnrred,  and  as  to  a  change  in 
the  title,  counsel  for  appellant  say :  '*  Our  contention  is  not 
that  Mrs.  Roth  alienated  the  property  and  thereby  parted 
with  all  insurable  interest  in  it,  bnt  that  she  incumbered  the 
property  within  the  meaning  of  the  words,  '  mortgaged  or 
incumbered '  as  used  in  the  policy,  and  as  a  sequence  a  change 
of  title  (equitable  or  legal)  took  place  within  the  meaning  of 
these  words."  Aside  from  this  concession  it  is  well  settled 
that  an  executory  contract  of  sale  witliout  change  of  posses- 
sion does  not  constitute  a  change  in,  or  transfer  of  the  title. 

Provisions  in  policies  of  insurance  that  they  shall  become 
void*  if  there  be  a  change  in  the  title  of  the  insured  property, 
or  if  the  pro])erty  be  mortgaged  or  incumbered,  are  to  be 
strictly  construed. 

"  The  party  claiming  such  a  forfeiture  "  it  is  said  in  Com- 
mercial Ins.  Co.  v.  Spankneble,  52  111.52,  ''^iastricii  juris,  and 
must  bring  himself  strictly  within  the  clause  of  forfeiture  to 
defeat  the  right." 

It  can  not  in  any  correctness  of  speech  be  said  that  the  title 
to  this  insured  property  was  either  "  mortgaged  or  incum- 
bered "  by  the  executory  contract  of  sale. 
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At  the  time  of  the  fire  Mrs.  Eoth  had  outstanding  a  eon- 
tract  for  the  sale  of  the  property,  but  there  remained  in  her 
an  insurable  interest  which,  strictly  speaking,  was  i?ot  mort- 
gaged or  incumbered,  and  therefore  a  right  of  recovery  existed 
to  the  extent  of  lior  interest  and  that  of  the  mortgagee,  Davis. 

Perceiving  no  error  in  this  record,  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 


Richard  Ruble 

V. 

School  District  No.  5. 


SchooJs— Control  of  SchoolHousea — See.  39,  Chap.  122,  R.  S, — Bemocal 
qf  School  House  by  One  Director — Bill  to  Enjoin — Practice. 

1.  The  fnpHrvision  and  control  of  school  houses  bein^r  vented  by  Sec.  39. 
Chap.  122,  R.  S.,  in  8chooI  directora,  one  director  of  a  given  dislrict  ujay 
be  restrained,  upon  a  bill  filed  by  the  others,  from  raising  and  remoying 
to  another  site  the  school  house  of  such  district. 

2.  The  question  of  whether  a  school  house  should  be  removed  to  a  given 
site,  or  if  at  all,  can  not  be  decided  by  one  director,  but  must  be  settled  by 
a  majority  of  them. 

3.  The  fact  that  the  bill  in  such  case  is  not  sworn  to  by  any  of  the  direct- 
ors, but  by  a  person  who  is  a  resident  and  tax  payer  of  the  district,  ctits  no 
figure,  as  such  persons  are  proper  parties  in  cases  of  this  sort. 

[Opinion  filed  December  3,  1891."! 

Appeal  from  the   Circuit  Court   of   Morgan  County;  the 
Hon.  Cyrus  Eplkb,  Judge,  presidino^. 


Mr.  William  A.  Ckawlkt,  for  appellant 
Mr.  Owen  P.  Thompson,  for  appellee. 
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Booos,  J.  On  the  18th  of  Angnst,  ISDO,  a  bill  in  chancery 
uras  pre^^ented  to  the  Hon.  Cyras  Epier,  jndge  of  the  Morgan 
Circuit  Court,  on  bclialf  of  School  District  Ko.  5,  etc.,  John 
Walsh  and  Julius  Strawn,  school  directors  of  said  district^  and 
James  G.  Slrawn,  a  resident  and  tax  payer  of  the  district, 
wherein  it  is  allepred  that  in  1889,  a  new  school  house  was  com- 
pleted under  the  provisions  of  the  statute  in  said  district,  and 
is  the  property  of  the  Faid  district;  that  afterward,  in  1890, 
an  election  was  had  and  held  in  the  district,  at  which  a  pro]> 
osition  to  remove  said  school  building  to  another  bite  was 
submitted  to  the  electors;  that  this  election  resulted  in  a  tie 
vote,  an  equal  number  voting  for  and  against  the  proposition; 
that  Eichard  Kuble,  the  defendant,  also  one  of  the  school 
directors  of  said  district,  without  consultation  with  the  two 
complainant  directors  and  though  no  order  had  been  made 
authorizing  or  permitting  Iiim  so  to  do,  liad  set  about  the 
removal  of  said  school  building,  and  was  then  engaged  in 
raising  the  same  from  its  foundations  and  proceeding  to  re- 
move it  from  the  location.  Wherefore  it  is  prayed  tliat 
said  Richard  Ruble  be  enjoined  from  removing  said  school 
building  from  its  present  location,  or  taking  it  from  its  foun- 
dation, etc.  Upon  consideration  of  the  bill  a  preliminary 
injunction  was  awarded. 

Upon  the  coming  on  of  the  cause  at  the  November  term, 
1890,  of  the  Circuit  Court  of  Morgan  County,  the  defendant 
presented  a  demurrer  to  the  bill,  the  grounds  whereof  are: 

1.  That  the  allegations  of  the  bill  are  not  sufKcicnt  to 
entitle  complainants  to  the  relief  prayed. 

2.  The  trustees  of  schools  for  said  township  15  are  the 
proper  party  complainant,  not  said  school  district  No.  5. 

The  court  overruled  the  demurrer,  and  the  defendant 
elected  to  abide  thereby,  refused  to  answer,  and  was  defaulted, 
and  a  decree  rendered  making  the  preliminary  injunction 
perpetual,  to  reverse  which  this  appeal  is  prosecuted. 

Sec.  39,  Chap.  122  of  the  Revised  Statutes,  so  far  as  it 
relates  to  the  questions  here  involved,  is  as  follows : 

"  The  board  of  trustees  of  each  township  in  the  State  * 
*  *  are  hereby  invested  in  their  corporate  capacity  with 
the  title,  care  and  custody  of  all  school  houses  and  school  house 
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sites;  but  tlie  supervision  and  control  of  them  is  expressly 
vested  in  the  directors  of  each  district  in  whicli  said  property 
is  situated,"  etc. 

The  supervision  and  control  of  school  houses  is  thus  ex- 
pressly vested  in  tlie  directors.  Tlie  bill  in  this  case  alleges 
that  the  defendant  (the  apjiellant)  has  assumed  exclusive  in- 
dividual control  of  the  school  house  of  the  district,  and  is 
engaged  in  raising  it  from  its  foundation,  with  the  intention 
of  removing  it  from  its  present  site.  This  is  a  clear  inter- 
ference with  the  right  given  the  directors  to  its  control,  and 
no  reason  is  perceived  why,  at  their  instance,  the  restraining 
power  of  the  court  may  not  be  invoked. 

True  it  is  that  the  trustees  are  invested  with  the  title,  care 
and  custody,  but  it  is  the  control  of  the  scliool  house  that  is 
here  involved,  and  that  is  vested  in  the  directors. 

In  support  of  the  view  that  the  trustees  and  not  the  direct- 
ors, are  the  proper  party  complainant,  the  cases  of  Barber  v. 
Trustees,  51  111.  396,  and  Wilson  v.  School  Directors,  81  111. 
ISO,  are  cited  by  the  appellant  The  first  of  these  cases  was  an 
action  of  trespass  guare  clausum  brought  by  the  trustees 
against  Wilson  for  removing  a  building  erected  and  formerly 
used  as  a  school  house.  The  defendant  had  been  in  possession 
of  the  building  ford  year  before  the  suit  was  brought,  and  the 
directors  were  not  in  possession  at  the  time  when  the  trespass 
for  which  the  action  was  brought  was  committed.  It  is  there 
said:  "Had  the  directors  been  in  the  actual  occupancy  of 
the  house  when  the  trespass  was  committed,  they  probably 
might  have  maintained  the  action.  But  they  were  not  in 
])ogsession  nor  had  they  the  title,  hence  they  can  not  main- 
tain an  action."  No  one  being  in  the  actual  occupancy  of 
the  house,  it  was  held  that  the  legal  title  whicli  rested  in  the 
trustees  in  contemplation  of  law,  drew  to  it  the  legal  posses- 
sion at  the  time  of  the  trespass,  and  the  right  of  action  in  such 
case  was  in  the  trustees.  The  case  in  81  111.  ISO,  above  cited, 
was  a  bill  in  chancery  to  compel  a  specific  performance  of  a 
contract  to  convey  a*  tract  of  land  for  a  school  house,  and  it 
was  held  that  tlie  trustees  were  the  proper  party  complainants, 
for  the  very  evident  reason  that  the  law  vested  the  title  of 
school  sites  in  the  trustees  and  not  in  tlie  directors. 
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Xotbing  said  in  either  caee  militates  agaiust  the  view  that 
directors  have  the  control  of  school  houses,  and  that  position 
established,  the  right  of  action  to  prevent  interference  with 
the  proper  exercise  of  that  right  mnst  logically  and  legally 
rest  in  the  directors. 

The  bill,  it  is  said,  is  obnoxions  to  the  deninrrer  becaa&e  it 
does  not  distinctly  allege  that  no  selection  of  a  new  site  was 
made  by  the  directors  after  the  election,  which  under  the 
statute  may  be  dona  In  this  respect  the  allegations  are 
that  the  complainant  directors,  constituting  a  majority  of  the 
board,  have  made  no  order  for  the  removal  of  the  school  house 
and  that  the  defendant  is  proceeding  to  remove  it  witliout  any 
legal  authority.  Tiiis,  appellant  says,  may  all  be  admitted  to 
be  true,  and  yet  that  as  no  date  is  given  when  the  election  was 
held,  it  may  be  that  there  were  then  other  directors  com- 
posing the  board  who  did  make  an  order  for  the  selection 
of  a  new  site.  The  statements  of  the  bill  are  loosely  and 
vagncly  drawn,  but  occur  to  us  to  be  sufficient,  because,  even 
if  a  new  site  had  been  selected  by  the  board  when  other- 
wise composed,  the  question  of  when  the  house  should  be 
removed  to  it,  or  whether  removed  at  all,  could  not  be  decided 
by  one  of  the  directors,  but  by  the  majority  thereof.  In  no 
view  that  can  be  taken  is  the  defendant  to  be  justified  in  for- 
cibly removing  the  building. 

Our  especial  attention  is  called  to  the  fact  that  the  bill  is 
sworn  to  by  James  G.  Strawn  only,  and  not  by  one  of* the 
directors.  Strawn  is  a  resident  and  tax  payer  of  the  district, 
and  while  we  do  not  regard  him  as  a  necessary  party  to  the 
proceeding,  yet  he  is  a  proper  party,  and  it  is  not  requisite 
that  all  the  complainants  should  verify  the  bill,  but  the  affi- 
davit of  any  proper  party  is  sufficient. 

The  decree  perpetually  enjoins  the  defendant  from  drawing 
or  taking  the  house  from  its  foundation,  and  from  interfering 
with  its  present  location.  This  is  said  to  be  erroneous,  but  no 
reason  is  given  and  we  perceive  none  in  its  support.     Tlie 

decree  is  affirmed. 

Decree  affirmed. 
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William  Goddard 

V. 

The  People  of  the  State  of  Illinois." 

Practice — Evidence* 

1.  Tbe  rule  requiring^  a  conviction  in  a  flfiven  case  to  rest  upon  evidence 
supporting  it  beyond  a  reasonable  doubt,  does  not  require  that  the  proof  shall 
be  free  from  conflict. 

2.  Where  the  conflict  is  sharp,  and  the  evidence  can  not  be  reconciled, 
the  jury  must  credit  a  part  and  discredit  the  rest. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  tLe  Circuit  Court  of  Piatt  County;  the  Hon. 
E.  P.  Vail,  Judge,  presiding. 

Mr.  W.  G.  Cloyd,  for  appellant. 

Mr.  James  Hicks,  State's  Attorney,  for  appellee. 

Wall,  P.  J.  Appellant  was  found  guilty  on  the  first  and 
second  counts  of  an  indictment  charging  him  with  selling 
liquor  without  license,  and  was  fined  $20  on  each  count,  with 
cost. 

.  The  sole  question  presented  is  whether  the  evidence  suflS- 
ciently  supports  the  finding  and  judgment.  A  witness,  Mil- 
ler, produced  by  the  prosecution,  testified  positively  to  two 
sales  made  to  him.  This  the  defendant  on  oath  denied.  The 
witness,  Miller,  was  asked  whether  he  did  not  make  certain 
statements  out  of  court  which,  if  made,  were  calculated  to  dis- 
parage his  testimony,  which  he  denied,  and  witnesses  were 
called  who  testified  that  he  made  them.  On  the  other  hand 
a  number  of  witnesses  were  called  who  testified  that  tlie  repu- 
tation of  the  defendant  for  truth  and  veracity  was  such  as  to 
render  him  unworthy  of  belief. 

Thus  the  evidence  was  conflicting.     There  was  undoubt- 
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edly  enough  on  behalf  of  the  prosecution,  if  believed,  to  jus- 
tify the  conviction,  and  the  point  was  as  to  the  credibility  of 
the  ^'itnesses.  We  can  not  undertake  to  say  that  this  was 
wrongly  determined.  We  have  nothing  but  the  record.  In 
the  trial  court  the  living  witnesses  were  present,  to  be  judged 
of  very  largely  by  their  demeanor  and  appearance  as  well  as 
by  what  they  testified. 

The  rule  requiring  a  conviction  to  rest  upon  evidence  sup- 
porting it  beyond  a  reasonable  doubt,  does  not  require  tiiat  the 
proof  shall  !>e  free  from  conflict.  In  criminal  cases  the  con- 
flict is  often  as  sharp  and  hopeless  as  in  civil  cases  and  the  jury 
is  compelled  to  credit  a  part  and  discredit  a  part 

When  the  evidence  can  not  be  reconciled  the  jury  may  do 
this.  It  would  he  a  fatal  defect  in  our  system  of  jurispru- 
dence if  no  conviction  in  such  case  could  stand,  for  it  would 
only  be  necessary  to  contradict  the  testimony  of  tlie  prosecu- 
tion by  witnesses  worthy  or  unworthy  of  belief,  in  order  to 
obtain  a  reversal.  The  law  has  never  been  so  declared.  The 
judgment  will  be  afiirmed. 

Judgment  affirmed. 


W.  W.  Dick 

V. 

D.  C.  Eddings. 

Practice  Act,  Par.  24— Real  Property — Sale  of— Erroneous  Description 
— Shortage  of  Land— Damages, 

1.  The  AUffgestion  that  tbe  common  count  in  the  declaration  in  a  given 
case  is  insufficient  to  support  a  judarment  for  the  plaintiff  upon  his  theory 
of  the  evidence,  should  not  be  primarily  made  herein.  Where  such  objection 
is  made  at  any  time  before  final  judgment,  the  declaration  can  be  amended 
and  the  objection  obviated.  It  is  too  late  to  make  it  upon  appeal  to  this 
court. 

2.  In  an  action  based  upon  a  sale  of  real  estate,  the  undertaking  beinff 
to  convey  a  certain  parcel  of  ground,  it  appearing  upon  a  survey  thereof, 
after  sale,  that  the  same  contained  less  land  than  was  supposed,  this  court 
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holdfl,  in  view  of  tbe  evidence,  that  plaintiff*s  purcbase  from  defendant  wa« 
under  such  circu instances  as  would  render  it  inequitable  for  defendant  to  set 
up  an  alleged  sale  to  a  third  party,  and  declines  to  interfere  with  the  judg^ 
ment  against  him. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circnit  Court  of  Cass  County;  tbe  Hon. 
Lyman  Lacey,  Judge,  presiding. . 

Mr.  A.  A.  Leeper,  for  appellant. 

Messrs.  C  M.  Martin  and  A.  Bryan,  for  appellee. 

Wall,  P.  J.  This  was  an  action  of  assumpsit,  the  declara- 
tion  containing  a  common  count  for  money  lent  and  advanced, 
and  for  money  paid,  laid  out  and  expended,  and  a  special  count. 
To  the  latter  a  demurrer  was  sustained,  and  to  the  former 
the  defendant  interposed  a  plea  of  non-assumpsit.  A  jury 
was  waived  and  a  trial  had  by  the  court,  resulting  in  a  finding 
and  judgment  for  $250  in  favor  of  the  plaintiff,  from  which 
the  defendant  has  prosecuted  an  appeal  to  this  court.  It  is 
suggested  that  the  common  count  does  not  contain  a  charge 
for  money  had  and  received,  and  that  it  is  not  sutiicient  to 
support  a  judgment  upon  the  plaintiff's  theory  of  the  evidunce. 
No  objection  was  made  in  the  court  below  in  this  respect 
Had  it  been  made  at  any  time  before  final  judgment  the  dec- 
laration could  have  been  amended  and  the  objection  obviated. 
It  is  too  late  to  make  it  now.  Par.  24,  Practice  Act;  I.  & 
St.  L.  R  K.  Co.  V.  Estes,  96  III.  470.  The  evidence  shows 
that  defendant  sold  to  the  plaintiff  and  made  him  a  deed  for 
35.72  acres  off  the  north  end  of  the  W.  J  of  the  K  W.  J  of 
Sec.  26,  T.  19,  9,  etc.,  for  the  sum  of  $800.  It  turned  out 
that  the  tract  so  conveyed  did  not  embrace  the  land  which  the 
parties  supposed  it  did.  The  survey  having  been  made,  the 
south  line  fell  short  of  the  line  as  supposed,  so  that  the  plaintiff 
lost  about  four  and  a  half  acres  of  the  best  part  of  the  tract. 

The  sum  allowed,  $250,  is  not  too  much,  according  to  the 
evidence.     There  is  no  doubt  that  the  plaintiff  suppoj^ed  he 
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was  getting  the  whole  tract  which  he  had  foiinerlj  occupied 
as  the  tenant  of  the  defendant,  and  there  is  no  doubt  that  the 
defendant  knew  the  plaintiff  bo  understood  it  It  is  not  nee- 
essary  to  support  this  action  that  the  defendant  was  guiltj  of 
a  fraud.  It  is  enough  that  by  reason  of  a  mere  mistake  as  to 
where  the  lind  would  run  the  defendant  received  money  for 
something  he  intended  to  sell,  or  at  least  for  somethiug  he 
knew  the  plaintiff  supposed  he  was  buying,  but  which,  as  a 
matter  of  fact,  the  defendant  did  not  and  could  not  convey. 

It  is  urged  that  the  conveyance  by  defendant  was  merely  to 
accommodate  one  Peak,  and  that  he  ought  not  to  be  responsi- 
ble to  the  plaintiff  for  tlie  shortage.  Defendant-had  made  a 
contract  to  sell  the  land  at  the  same  price  to  Peak,  and  had 
received  from  him  some  $200  or  more  and  a  mortgage  to  secure 
the  balance,  but  had  retained  in  his  own  hands  the  deed  and 
the  mortgage,  and  these  were  never  recorded.  When  a  nego- 
tiation for  the  land  was  started  between  Peak  and  plaintiff, 
defendant  informed  them  that  Peak  could  not  make  a  deed; 
that  the  title  was  in  him;  and  the  trade  was  then  completed 
by  the  defendant  with  the  plaintiff,  the  latter  paying  Peak 
$200  in  a  span  of  mules,  and  the  balance  to  the  defendant. 

The  substance  and  result  of  the  whole  affair  was  that  the 
deed  to  Peak  was  treated  as  a  nullity,  and  the  plaintiff  took 
Peak's  place  in  the  transaction  and  received  the  deed. 

The  deed  which  was  made  to  Peak  was  retained  by  the  de- 
fendant, and  if  it  was  ever  delivered  to  Peak  in  a  technical 
sense  the  defendant  is,  by  his  conduct,  estopped  to  assert  such 
delivery. 

At  all  events  he  did  make  a  deed  to  the  plaintiff  and  did  under- 
take to  sell  him  a  certain  and  well  known  parcel  of  ground  on 
which  were  sundry  improvements.  The  description  by  which 
he  held  and  attempted  to  convey  did  not  carry  all  he  intended 
to  sell.  It  is  not  material  that  he  had  before  sold  to  Peak. 
As  lias  been  shown,  the  plaintiff  became  the  buyer  from  de- 
fendant under  circumstances  which  make  it  inequitable  for 
defendant  to  set  up  the  sale  to  Peak  as  a  defense.  The  judg- 
ment is  responsive  to  the  merits  and  should  be  affii'med. 

Judgment  affirmed. 
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John  L.  Thorndike 

V*  I  42'"491 

Edmund  L.  Thorndike,  Administrator.  ^^'  ^"^ 

Junsdiction — Courts  of  Chancery — Injunction — Limitations. 

m 

1.  It  is  an  eenential  condition  of  the  jurisdiction  of  courts  of  chancery 
to  restrain  proceed! np^  at  law,  tbat  the  party  complained  of  is  exercisinf^  an 
unfair  advantage  by  bis  proceedings  which  must  necessarily  produce  in- 
ju!3tice,  and  that  it  is  therefore  against  conscience  tbat  he  should  make  use 
of  such  advantage. 

2.  Such  jurisdiction  may  be  extended  so  as  to  stay  proceedings  in  another 
State  or  a  foreign  country,  not  by  attempting  to  direct  or  control  the  foreign' 
court,  but  by  operating  in  personam  upon  the  parties  to  the  suit  when 
they  are  resident  within  the  territorial  limits  of  the  court  whose  power  is 
invoked:  and  without  regard  to  the  situation  of  the  subject-matter  in 
dispute,  chancery  will  consider  the  equities  between  the  parties  and 
decree  in  personam  according  to  those  equities. 

3.  Such  jurisdiction  will  not  be  exercised  unless  to  prevent  an  inequi- 
table and  an  unconscionable  result,  likely  to  flow  from  the  use  of  the  advan- 
tage about  to  be  obtained  in  the  proceedings  at  law. 

4.  As  a  general  rule,  if  one  by  the  laws  of  a  given  State  may  inherit 
property,  he  holds  it  subject  to  the  laws  thereof  with  reference  to  the 
collection  of  debts. 

6.  Upon  a  bill  filed,  praying  for  an  injunction  to  restrain  the  prosecu- 
tion of  an  attachment  suit  begun  in  another  State  on  certain  notes,  the  same 
being  barred  by  the  statute  of  limitations  of  this  State,  this  court  holds,  in 
view  of  the  evidence,  that  the  equities  are  asrainst  the  decree  in  behalf  of 
complainant,  and  reverses  the  same  with  directions  to  dismiss  the  bill. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Morgan  Conntj;  the 
Hon.  Cyeus  Eplee,  Judge,  presiding. 

Messrs.  Morrison  &  Whitlock,  for  appellant 

Mr.  John  A.  Bellatti,  for  appellee. 

Wall,  P.  J.  This  was  a  bill  in  chancery  exhibited  by  tlie 
conservator  of  James  Thorndike,  since  deceased,  against  the 
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»•  \*:  <::t,  John  TLoiT--:'k<?.  a"e:r:rff  tLit  sai-J  Jizne^  and  John, 
y. -Vy  Here  brother*,  we:c  citiz^rL:*  of  M^r^ria  Coiistj,  lllinoif; 
t?.it  ^a:d  John  wa*  ti;e  h'-'-Jerof  two  prc-m's-sonr  Dutes  executed 
a:,  i  d^rlivered  to  Liin  bj  ^!'i  Jan:e5,  one  in  ISt'S  and  the  other  in 
I  Vyt<:  t;*at  no  riit  Lad  ever  been  br  r^^ht  on  sa-d  notes  in  this 
f**ate,  and  that  thev  were  barred  br  the  statute  of  limitations: 
tliat  certain  j»ro[<'rtj  eitnate  in  New  IIair..*hire,  Laving 
descended  to  fea:d  Jaino*  by  the  death  of  Tin  mas  Thomdike, 
ai«o  a  brother,  the  f^aid  John  had  bruuuht  an  action  hr  attach- 
ment  on  ^aid  notes  in  the  courts  of  Xew  Hami^hire,  and  had 
attached  the  projicrty  of  eaid  James  there  sitnate:  that  bj 
the  laws  of  ^aid  State,  the  defense  of  the  statute  of  h'mitations 
c^^ald  not  be  interi^^^tcd  lxK*aiise  the  i^rties  were  non-resident; 
and  prayed  for  an  injunction  restraining  the  prosecotion  of 
tlie  Ktid  suit  in  New  IIam)>hire. 

A)'f)e!-ant  answered  that  the  notes  were  for  money  loaned  to 
and  [aid  for  the  use  of  said  James  as  his  surety;  that  the  lat- 
ter hid  been  insane  the  greater  [*art  of  the  time  since  1869, 
and  wholly  nnnble  to  pay  anything,  and  that  a  suit  would  have 
lK;en  unavailing;  that  when  he  was  not  in  the  insane  hospital 
lie  and  his  family  had  been  supported  by  appellant  and  another 
brother;  that  certain  property  having  descended  to  him  sit- 
uate in  New  IIam])shire,  he  was  then  able  to  pay  the  debt 
and  admitted  bringing  suit  by  attachment  in  said  State  tocom- 
])el  such  f)aymcnt  Itcplication  was  tiled  and  upon  a  hearing 
a  dc(;rco  was  rendered  according  to  the  prayer  of  the  bill. 

The  proofs  were  substantially  in  support  of  the  bill  and 
answer  as  to  tlic  indebtedness,  the  descent  of  property  in  New 
Ilanipsliiro,  the  bringing  of  suit  there,  the  insanity  of  James  and 
liis  insolvency  up  to  the  inheritance  as  stated;  and  it  also  ap- 
])carcd  that  during  the  period  succeeding  the  making  of  the 
notoHand  preceding  the  inheritance,  the  appellant  had  contrib- 
uted very  materially  to  the  Bupj)ort  of  the  said  James  and  his 
family. 

The  jurisdiction  of  chancery  to  restrain  proceedings  at  law 
in  certain  cases  is  very  well  settled.  It  is  not  necessary  now  to 
state  the  circumstances  under  which  such  action  may  be  taken, 
further  th  an  that  it  is  an  essential  condition  of  such  jurisdic- 
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tion  that  the  party  complained  of  is  exercising  an.  unfair 
advantage  by  his  proceedings  at  law,  which  must  necessarily 
produce  injustice,  and  that  it  is  therefore  against  conscience 
that  he  should  make  use  of  such  advantage.  Story's  Eq.  Jur. 
Sec.  885. 

It  is  also  settled  that  the  jurisdiction  may  be  extended  so  as 
to  stay  proceedings  in  another  State  or  a  foreign  country,  not 
by  attempting  to  direct  or  control  the  foreign  court,  but  by 
operating  in permnwtn  upon  the  parties  to  the  suit  wlien  they 
are  resident  within  the  territorial  limits  of  the  court  whose 
power  is  invoked;  and  without  regard  to  the  situation  of  the 
subject-matter  in  dispute,  chancery  will  consider  the  equities 
between  the  parties  and  decree  in  personam  according  to  those 
equities.  Ibid.  Sec.  899.  Here  also  it  is  fundamental  to  ascer- 
tain the  equities  of  the  parties,  and  it  may  be  regarded  as  an 
unfailing  rule  that  the  jurisdiction  will  not  be  exercised  unless 
to  prevent  an  inequitable  and  an  unconscionable  result  likely  to 
iiow  from  the  use  of  the  advantage  about  to  be  obtained  in 
the  proceedings  at  law. 

The  only  question,  therefore,  in  the  present  case,  is  as  to  the 
character,  viewed  from  an  equitable  standpoint,  of  the  action 
which  this  bill  sought  to  restrain.  It  is  true  that  by  the 
law  of  this  state,  had  the  attachment  suit  been  brought  here, 
the  statute  of  limitations  was  a  complete  defense. 

in  the  State  of  New  Hampshire,  where  the  property  was, 
and  by  virtue  of  whose  laws  it  descended  to  the  said  James,  it 
was  not  a  defense  because  the  parties  were  not  resident  of  that 
state. 

The  attachment  suit  was  a  proceeding  in  rem^  and  could 
only  affect  the  enjoyment  of  the  property  descended  by  and 
under  the  provisions  of  the  law  of  the  state  where  the  prop- 
erty was  situate.  As  a  general  proposition  it  seems  to  be  per- 
fectly just  and  reasonable  that  if,  by  the  laws  of  a  state,  one 
may  inherit  property,  he  should  hold  it  subject  to  the  laws  of 
that  state  in  reference  to  the  collection  of  debts.  He  ought 
to  take  the  benefit  with  all  the  conditions  imposed  by  the  stat- 
utory policy  of  tlie  state  under  whose  laws  he  is  permitted  to 
enjoy  it. 

It  is  not  pretended  that  the  debt  in  question  was  ever  paid. 
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Od  the  contrary  it  appears  that  no  suit  was  instituted  because 
of  the  debtor's  utter  inability  to  pay,  and  because  it  would 
have  been  fruitless,  and  f urtlicr,  that  during  the  period  inter- 
vening, tlie  condition  of  said  James  was  such  that  additional 
obligation  was  incurred  for  the  support  of  himself  and  family. 

While  the  statute  of  limitations  will  constitute  a  valid 
defense,  yet  the  debt  so  barred  is  a  sufficient  consideration  to 
support  a  new  promise;  and  while  a  court  of  equity  will,  by 
analogy,  apply  the  statute  where  its  active  aid  is  sought  to 
enforce  stale  demands,  yet  it  will  a>ways  consider  the  circum- 
stances of  the  delay  in  order  to  ascertain  whether  laches  is 
really  chargeable. 

In  view  of  the  facts  we  are  strongly  inclined  to  hold  that 
this  is  not  a  proper  case  for  the  relief  granted. 

It  is  not  unlawful  to  prosecute  the  attachment  suit  in  New 
Hampt*hire,  nor  can  we  see  that  it  was  in  the  least  degree  in- 
equitable or  unconscionable  to  do  so  when  the  proeeedinsfs 
could  reach  nothing  beyond  the  property  inherited  there.  If, 
by  the  law  of  that  state,  the  pro^^erty  might  be  subjected  to 
the  payment  of  the  debt,  the  debtor  seeking  to  hold  the  prop- 
erty under  the  same  law  should  not  be  heard  to  complain. 
He  who  seeks  equity  should  be  willing  to  do  equity.  This 
debt  was  really  unpaid  because  of  circumstances  which  com- 
pelled the  incurring  of  further  indebtedness  of  which  no 
account  had  been  ke[)t  and  as  to  which  no  proceedings  were 
had.  All  the  equities  of  the  situation  seem  to  be  against  the 
decree  liei^  granted.  We  are  of  opinion  it  is  erroneous  and 
the  same  is  therefore  reversed  with  directions  to  dismiss  the 

bill. 

Decree  reversed  with  direciians. 


Joseph  M.  Dougherty  et  al.'^ 

V. 

The  People  of  the  State  of  Illinois,  for  use. 

Principal  and  Surety — Debt  on  Bond — Totcn  Collector — Sec,  36,  Chap* 
53,  B.  S.— Expenses  qf  Office. 
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1.  Compensation  for  official  services  rendered  in  behnlf  of  (he  State  or  a 
public  corporation,  must  rest  alone  upon  statutory  enac I  men  t.  An  officer 
can  recover  for  services  if  payment  therefor  be  provided  for  bj'  the  statute, 
otherwise  not,  and  can  have  in  any  event  only  such  amount  as  may  be 
allowed  by  the  statute. 

2.  Where  the  law  requires  that  any  sura  collected  by  town  collector  in 
excess  of  a  sum  named  must  be  paid  into  the  town  treasury,  he  can  not 
apply  the  same  to  the  payment  of  the  expenses  of  his  office,  and  a  failure  to 
turn  over  such  moneys  amounts  to  a  breach  of  his  official  bond. 

3.  The  additional  compensation  made  possible  by  Sec.  86,  Chap.  53,  R. 
S.,  is  not  to  be  arrived  at  by  the  decision  of  a  jury,  but  is  to  be  obtained  only 
by  the  action  of  the  town  or  county  board)  as  the  case  may  be.      • 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Messi's.  E.  E.  E.  Kimbeough  and  W.  J.  Caj^houn,  for  appel- 
lants. 

Messrs.  Blackburn  &  TJeap.tck,  for  appellees. 

BoGGS,  J.  This  is  an  action  in  debt  on  the  oflScial  bond  of 
Joseph  M.  Dougherty  as  tow^  collector  of  the  town  of  Dan- 
ville. 

Tiie  declaration  as  and  for  a  breach  of  the  bond,  alleges  that 
the  collector,  by  way  of  a  commission  of  two  per  cent  on  the 
collection  of  taxes  levied  for  the  year  1889,  received  the  sum 
of  $2,025.30,  all  of  which  he  retains  and  refuses  to  pay  to  the 
town,  though  required  by  law  to  pay  into  the  treasury  of  the 
said  town  all  of  such  commissions  in  excess  of  $1,500. 

The  third  plea  of  the  appellant  admits  that  two  per  cent 
commission  upon  the  taxes  collected  by  him,  levied  for  the 
year  1889,  amounted  to  $2,025.30,  but  avers  that  in  making 
collection  of  the  taxes,  notifying  and  calling  upon  tax  payers, 
keeping  his  accounts  as  a  collector,  settling  with  different 
municipal  officers,  making  return  by  law  of  taxes  collected  and 
of  delinquent  taxes  not  collectible,  and  in  making  diligent 
efforts    to   collect   the   taxes,  the   collector   had   necessarily 
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expended  sundry  amounts  of  money  for,  to  wit,  hire  of  clerks, 
assistant  collectors,  office  rent,  publication  of  tax  notices  and 
stationery,  in  all  the  sum  of  $951.99,  wliich  sum  he  deducted 
from,  and  paid  out  of,  the  said  commissions  of  $2,025.30,  leav- 
ing in  his  hands  for  his  compensation  as  collector  only  tlie 
sum  of  $1,073.31,  being  the  net  commission  of  the  office,  etc 

To  this  plea  a  general  demurrer  was  interposed  and  sus- 
tained by  the  court 

Judgment  was  rendered  against  appellants  for  the  sum  of 
$525  daihages  and  costs,  to  reverse  which  this  appeal  is  prose- 
cuted. The  sole  ground  of  error  alleged  is,  that  the  court 
erred  in  sustaining  the  demurrer  to  a])pellants'  third  plea. 

Com[)ensation  for  official  services  rendered  in  behalf  of  tlie 
State  or  a  public  corporation,  must  rest  alone  upon  statutory 
enactment.  An  officer  can  recover  for  services  if  payment 
therefor  be  provided  for  by  the  statute,  otheiwise  not,  and 
can  have  in  any  event  only  such  amount  as  may  be  allowed 
by  the  statute.     Bruner  v.  Madison  County,  111  111.  10. 

The  statute  regulating  the  compensation  of  the  official  in 
the  case  at  bar  is  that  part  of  Sec.  36,  Chap.  53  of  the  Heviscd 
Statutes,  which  relates  to  town  collectors,  and  it  is  as  follows: 

''Each  town  collector  shall  be  allowed  a  commission  of  two 
per  cent  upon  all  moneys  collected  by  him,  to  be  paid  out  of 
the  respective  funds  collected,  provided  that  in  any  case 
where  the  compensation  so  allowed  shall  be  insufficient,  the 
town  board  may  allow  an  additional  compensation  or  per  diem 
in  lieu  of  other  or  greater  commissions,  in  which  case  such 
additional  compensation  shall  be  paid  out  of  the  town  treasury, 
and  provided  further  that  all  excess  of  commissions  and  fees 
over  $1,500  shall  be  paid  into  the  county  treasury." 

The  third  plea  admits  that  the  collector  received  as  com- 
missions $525.30  in  excess  of  $1,500,  and  that  he  has  not 
paid  it  into  the  town  treasury  as  this  statute  required  him  to 
do,  but  that  he  applied  it  to  the  payment  of  sundry  expenses 
attendant  upon  the  performance  of  his  official  duties.  This  he 
could  not  lawfully  do.  The  law  under  which  he  accepted  and 
held  the  office  refjuired  him  to  pay  into  the  town  treasury 
that  excess,  and  a  failure  to  do  so  must  be  held  a  breach  of 
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Ills  official  boud;  such  excess  shall  in  all  cases  be  paid  into  the 
town  treasury  and  not  elsewhere.  Ryan  v.  The  People,  117 
111.  486. 

The  suggestion  of  counsel  that  the  compensation  allowed 
is  not  adequate,  is  answered  by  saying  that  he  accepted  the 
office  cftim  onercy  and  that  it  is  not  in  the  power  of  the 
court  to  determine  his  compensation  as  upon  a  quantum 
meruit  claim,  but  it  must  rest  upon  the  statutory  enactment 
concerning  it. 

It  is  said  that  the  first  proviso  in  that  portion  of  the  section 
of  the  statute  quoted,  contemplates  the  allowance  of  addi- 
tional compensation  to  the  collector  if  the  commission  pro- 
vided for  is  found  to  be  insufficient,  and  that  the  plea  shows 
that  such  state  of  case  is  now  before  this  court.  Without 
conceding  that  the  proviso  referred  to  can  in  any  event  oper- 
ate to  allow  a  collector  compensation  above  $1,500,  it  is  clear 
that  tlie  additional  compensation  thus  made  possible  is  not  to 
be  arrived  at  by  the  decision  of  a  jury,  but  is  to  be  ob- 
tained only  by  the  action  of  the  town  or  county  board  as  the 
case  may  be.  The  plea  contains  no  allegations  that  such 
action  was  taken. 

The  plea  presented  no  defense  to  the  action  and  the  de- 
murrer to  it  was  properly  sustained.  The  judgment  is  there- 
fore affii-med. 

Judgment  affirmed. 


P.  E.  Lewis  et  al. 

V. 

N.  R.  Flowree,  Administratrix. 

Administration — Debts — Sale  of  Real  Estate  for  Payment  of 


48    407 
71    C22 


Upon  an  appeal  from  an  order  finding  that  the  personal  property  in  the 
case  preMented  was  insufficient  to  pay  the  debts  of  a  given  estate,  and  di- 
recting the  sale  of  certain  real  estate  that  the  same  might  be  paid,  this 
court  holds  as  proper  the  consideration  of  a  report  made  by  the  adminis- 
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tratrix  at  a  term  rabuqaent  to  the  filing  of  the  petition,  said  report  bavinsr 
been  approved  by  the  County  Court,  Uiat  the  administratrix  is  not  charge- 
able with  certain  items  of  property  named,  the  evidence  josttfying  the  con- 
clusion that  they  were  her  property  and  not  the  property  of  the  estate,  and 
that  the  judgment  of  the  trial  court  can  not  be  interfered  witti. 

[Opinion  filed  December  3, 1891.] 

Appeal  from  the  Circuit  CJourt  of  Mason  County;  tlie 
Hon.  Cybus  Epleb,  Judge,  presiding. 

Messrs.  L  B.  Bbown  and  H.  R  Nobtbup,  for  appellants. 

Messrs.  Wallace  &  Lacet,  for  appellee. 

Wall,  P.  J.  This  was  a  proceeding  originating  in  the 
County  Court  upon  the  petition  of  Nancy  R  Flowree,  admin- 
istratrix of  A.  C.  Flowree,  for  leave  to  sell  real  estate  to  pay 
debts.  The  petition  was  heard  anl  leave  to  sell  was  granted. 
The  cause  was  removed  by  appeal  to  the  Circuit  Court,  where, 
upon  a  full  hearing,  an  order  was  entered  finding  that  the 
personal  estate  was  insufficient  to  pay  debts,  that  the  deficiency 
was  nearly  {1,397,  besides  interest  and  costs,  and  ordering  the 
sale  of  the  real  estate,  describing  it,  upon  the  usual  terms. 
From  that  judgment  an  appeal  is  prosecuted  to  this  court  by 
some  of  the  heirs. 

The  first  objection  presented  is,  as  to  the.  consideration  of  a 
report  made  by  the  administratrix  at  a  term  subsequent  to  the 
filing  of  the  petition,  which  report  had  been  approved  by  the 
County  Court.  That  report  was  a  part  of  the  files  of  the 
County  Court  in  the  estate,  and  while  it  was  not  conclusive 
evidence  as  against  the  heirs,  we  see  no  reason  why  it  was  not 
admissible,  nor  can  we  see  any  just  reason  for  the  position  of 
appellants  that  sundry  claims  paid  by  the  administratrix  after 
the  filing  of  the  petition  should  be  disregarded. 

She  testified,  without  objection,  that  they  were  just  claims 
against  the  estate  and  there  was  no  contradiction.  Millard  v. 
Harris,  119  III.  185.  The  finding  of  the  Circuit  Court  is  suf- 
ficiently sustained  by  the  testimony,  so  far  as  the  indebtedness 
of  the  estate  is  concerned. 
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The  principal  and  the  substantial  controversy  in  the  case  is 
in  regard  to  the  personal  assets  of  the  estate,  whether  the 
administratrix  is  properly  chargeable  with  certain  items,  viz., 
a  span  of  colts,  valued  at  $100,  and  two  promissory  notes  of 
$700  each,  secured  by  a  mortgage  on  certain  real  estate.  The 
notes  were  the  proceeds  of  a  tract  of  land  conveyed  by  Hawks, 
the  father  of  the  administratrix,  to  her  and  her  husband,  A.  C. 
Flowree,  jointly.  No  consideration  was  paid  for  that  convey- 
ance. A  short  time  afterward  A.  C.  Flowree  and  his  wife 
(the  administratrix)  conveyed  the  land  to  one  Chester,  in 
return  for  which  Chester  conveyed  to  Nancy  R.  Flowree,  the 
administratrix,  a  house  and  lot  in  the  town  of  Fasten,  rated  at 
$700,  and  also  gave  two  notes  for  $700  each,  secured  by  a 
mortgage  on  the  land  which  had  been  conveyed  to  him.  It 
is  a  contested  point  as  to  who  was  the  payee  of  these  notes. 
There  is  some  evidence  tending  to  show  they  were  payable 
to  A.  C.  Flowree,  but  we  think  there  is  more  that  they  were 
payable  to  Nancy  R,  and  that  this  was  done  at  the  instance 
ot  the  husband,  he  saying  that  if  she  got  all,  it  would  be  no 
more  than  her  father  had  given  them  and  it  was  all  hers. 

It  also  appeared  that  the  colts  in  question  were  received 
for  one  year's  interest  on  these  notes;  that  when  Chester  pro- 
posed to  turn  them  in  for  that  purpose  Flowree  said  he  would 
consult  his  wife  about  it;  that  he  did  so,  and  after  she  had 
consented  to  take  them  it  was  done,  and  that  afterward  one  of 
them  was.  with  her  consent,  exchanged  for  another  colt  It 
also  appeared  that  on  another  occasion  A.  C.  Flowree  recog- 
nized and  spoke  of  the  notes  as  belonging  to  his  wife.  We 
think  there  is  sufficient  evidence,  if  believed  by  the  court,  to 
justify  it  in  the  conclusion  that  these. notes  were  payable  to 
the  wife,  Nancy  R.,  who  was  certainly  the  meritorious  cause 
of  them  and  so  regarded  by  her  husband.  The  mortgage 
given  to  secure  them  was  very  inartificially  drawn,  in  not 
specifying  to  whom  they  were  payable,  and  as  recorded,  the 
name  of  A.  C.  Flowree  appears  as  the  mortgagee,  though  as 
it  now  appears,  the  initials  A.  C.  have  been  stricken  out  nnd 
N.  R.  inserted.  When  or  by  whom  this  was  done  can  not  be 
determined. 
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After  the  death  of  A.  C.  Flowree  these  notes  were  surren- 
dered and  new  ones,  payable  to  Nancj  R.  Flowree,  were  made 
hy  one  Duckett,  who  had  bought  the  land  from  Chester. 
These  last  were  secured  by  a  mortgage  to  Xancy  R  Flowree, 
and  are  the  notes  in  controversy. 

It  is  not  deemed  necessary  to  state  in  further  detail  the  tes- 
timony bearing  upon  the  dispute.  We  can  not  say  the  con- 
clusion reached  by  the  court  was  erroneous,  but  are,  on  the 
contrary,  inclined  to  the  opinion  that  it  ifi  supported  by  the 
weight  of  the  evidence. 

The  judgment  will  tlieref ore  be  afiirmed. 

Judgvient  affirmed. 


John  J.  Kemp  and  Henry  C.  Lowrey 

V. 

Clinton  D.  Freeman. 

Sa  hs — St  a  Uion —  Warranty — Breach — Rescission —  Damages — Custom* 

1.  If  a  seller  in  case  of  an  abf>olnte,  completed  and  unconditional  sale 
warrants  an  article  sold  to  poi^ess  certain  desirable  qualities,  a  breach  of 
such  warranty  does  not  annul  the  sale,  nor  has  the  buyer  for  that  reason 
either  riarht  or  power  (o  return  the  same  and  reinvest  the  seller  with  its 
ownership,  but  must  resort  to  his  action  for  damaf^s. 

2.  If  the  (teller  acted  fraudulently  in  accomplishing  (he  sale,  or  if  it  be 
shown  that  he  bad  knowledg^e  that  the  warranty  was  false  when  he  made 
it,  the  buyer  may  return  the  property  and  demand  a  re)>ciseion. 

8.  In  an  action  brought  to  recover  for  an  alleged  breach  of  a  written 
warranty  of  a  stallion,  this  court  holds  that  the  same  was  an  absolute  war- 
ranty as  to  certain  qualities,  and  that  the  buyer  had  the  option  of  an  action 
on  the  breach  for  damages,  or  to  return  the  horse  and  receive  another  in  his 
stead. 

4.  This  court  also  holds,  that  extrinsic  evidence  should  not  be  admitted 
in  a  given  case  touching  the  subject-matter  of  a  written  contract  that  is  not 
ambiguous,  indefinite  or  unintelligible,  and  d(<es  not  contain  any  word  or 
phrase  that  has  a  special  business  or  trade  meaning. 

[Opinion  filed  December  3,  1891.] 
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Appeal  from  the  County  Court  of  McLean  County;  the 
Hon.  C.  D.  Meyeks,  County  Judge,  presiding. 

Messrs.  J.  M.  Weakley  and  F.  Y.  Hamilton,  for  appellants. 

Messrs.  Fsank  B.  Henderson  and  Ezba  M.  Prince,  for 
appellee. 

BoGGs,  J.  In  this  action  in  the  court  below  the  appellee 
recovered  a  judgment  of  $500  against  appellants,  for  an  alleged 
breach  of  warranty  of  a  stallion  sold  by  appellants  to  appellee. 

The  wari'anty  was  a  written  one,  and  so  far  as  it  concerns  the 
issue  here,  is  as  follows : 

"We  warrant  the  animal  to  be  sound  and  healthy  and  in 
every  respect  an  average  breeder,  and  in*  case  he  fails  to  be 
an  average  breeder  we  agree  to  take  him  back  and  replace 
him  with  another  horse  of  equal  value  and  merits." 

The  breach  alleged  is  that  the  horse  failed  to  be  an  average 
breeder. 

Appellants  contend  that  this  contract  of  warranty  com- 
pelled the  appellee  in  a  case  of  a  breach  in  this  respect 
claimed,  to  return  the  horse,  and  accept  in  its  stead  another 
that  possessed  the  quality  required  by  the  warranty. 

A  contract  no  doubt  might  have  been  so  framed  as  to  de- 
prive the  appellee  of  his  legal  right  to  an  action  for  damages 
in  case  of  a  breach,  and  to  require  him  in  lieu  thereof  to  return 
the  horse  and  accept  another  that  would  satisfy  the  warranty. 
The  contract  under  consideration  does  not,  however,  even  pur- 
port so  to  do,  but  on  the  contrary,  by  it  the  sellers  warrant 
the  horse  to  be  an  average  breeder,  and  in  addition  to  such 
warranty  upon  which  the  buyer  may  recover  damages  if  there 
be  a  breach,  the  sellers  agree  that  they  will  accept  a  return  of 
the  horse  and  replace  him  with  another  of  merit  and  value 
equal  to  the  warranty.  Clearly  the  buyer  has  the  option  of 
an  action  on  the  breach  for  damages,  or  to  return  the  horse 
and  receive  another  in  his  stead. 

He  selected  an  action  at  law  for  damages  and  no  reason  is 
known  why  he  can  not  maintain  it 


602  Appellate  Courts  of  Illinois. 

Vol.  42.]  Enmp  v.  Freeman. 

'       'I '  — — —  ■  I 

The  ]aw  governing  such  transactione  is  that  if  the  sale  is  an 
absohite,  completed  one,  the  title  to  the  property  sold  passes 
un  delivery  to  the  buyer  and  he  becomes  the  owner.  If  the- 
seller  warrants  the  property  sold  to  possess  certain  desirable 
qualities,  abroach  of  that  warranty  does  not  annul  the  sale,  nor 
has  the  buyer  for  that  reason  either  riglit  or  power  to  return 
the  thing  bought  and  reinvest  the  seller  with  its  ownership, 
but  he  must  resort  to  his  action  for  dama^res. 

It  is  true  that  if  the  seller  act  fraudulently  in  accomplishing 
the  sale,  or  if  it  be  shown  that  he  had  knowledge  that  the 
warranty  was  false  when  he  made  it,  which  is  a  species  of  fraud, 
the  buj'er  may  return  the  property  and  demand  a  rescission. 

The  annulling  of  the  sale  for  either  of  these  reasons  would 
be  because  of  the  fraud,  and  not  because  of  a  breach  of  the 
warranty. 

The  transaction  between  these  parties  was  an  unconditional, 
absolute  and  fully  completed  sale  with  a  warranty  of  the  seller 
superadded.  Had  there  been  no  condition  in  the  contract  by 
which  the  appellants  bound  themselves  to  take  the  stallion 
back  in  case  of  a  breach  of  the  warranty,  the  appellee  could 
only  have  kept  the  horse  arid  sought  damages  for  the  breach. 
Addison  on  Contracts,  Sec.  632;  Crabtree  v.  Kile,  21  III.  180. 
Owens  V.  Sturgis,  67  111.  366.  The  clause  by  which  the  ap- 
pellants agreed  that  the  horse  might  be  returned  if  there  was 
a  breach  of  the  warranty,  only  operated  to  give  the  appellee 
that  privilege  which  otherwise  he  would  not  have  had,  and 
such  privilege  he  could  exercise  only  on  condition  that  he 
accept  from  the  appellants  another  horse  of  value  and  merit 
equal  to  the  warranty. 

The  law  gave  appellee  a  right  of  action  to  recover  damages 
for  a  breach  of  the  warranty  and  compelled  him  to  keep  the 
horse.  The  appellants  agreed  by  the  contract  that  he  might 
return  the  horse  instead  of  bringing  suit  for  damages,  if  be 
would  accept  another  horse  instead  of  the  one  he  had  bought. 

Appellee  had  the  legal  right  to  take  either  course,  and  he 
elected  to  recover  the  damages. 

Appellants  insist  that  even  if  the  appellee  was  not  required 
by  the  contract  to  accept  another  horse  that  the  proof  shows 
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that  be  did  at  the  end  of  the  season  return  the  horse,  and 
then  agreed  that  he  would  try  the  animal  anothes  season,  and 
if  he  did  not  then  prove  a  satisfactory  breeder  that  he  would 
bring  him  to  the  apiDellants  and  accept  another  that  was  satis- 
factory. As  to  this  it  need  only  be  said  that  the  testimony 
bearing  upon  this  al leered  subsequent  contract  was  contradict- 
ory and  conflicting,  and  that  the  court  by  tlie  second  instruc- 
tion given  for  the  appellants  directed  the  jury  to  find  for  the 
appellants,  if  they  found  that  the  subsequent  contract  was 
mada,  as  appellants  claimed,  and  that  the  finding  of  the  jury 
on  this  question  of  facts  under  proper  instruction  was  against 
the  appellants. 

We  can  not,  upon  principles  too  familiar  to  need  the  cita- 
tion of  authority,  set  aside  such  finding. 

Appellants  oflfered  to  prove  a  custom  to  receive  back  a 
stallion  failing  to  prove  a  foal  getter  and  give  another  in 
return,  but  the  court  upon  objection  of  the  appellee  refused  to 
allow  such  testimony  to  go  to  the  jury.  This  is  complained 
of  as  a  ground  of  error. 

The  conti-act  is  not  ambiguous,  indefinite  or  unintelligible, 
nor  is  it  contended  that  any  word  or  phrase  in  it  has  a  special 
business  or  trade  meaning.  The  general  rule  is,  that  as  to 
parties  on  the  subject-matter  of  a  contract,  extrinsic  evidence 
may  be  heard  to  make  them  certain  if  necessary  for  that  pur- 
pose. But  as  to  the  terms,  conditions  and  limitations  of  an 
agreement  the  written  contract  must  speak  for  itself,  2  Par- 
sons on  Contracts,  549-60. 

We  think  the  court  held  correctly  in  excluding  the  evi- 
dence so  oflfered. 

The  court  refused  five  instructions  asked  by  the  appellants. 
We  have  examined  them,  and  without  stopping  to  partic- 
ularize as  to  each  of  them  we  need  only  say  that  the  instruc- 
tions given  when  all  considered  together  state  fully  and  fairly 
the  law  applicable  to  the  case,  and  that  no  error  occurred  in 
refusing  such  as  were  refused. 

Finding  no  reversible  error  in  the  record  the  judgment  is 
afiEirmed. 

Judgment  affirmed. 
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42    004 
78«  186, 

Divorce — Separate  Maintenance — Adult ety — Cross- Bill — Sec,  7,  Chap. 
40,  R.  S. — Evidence — Instructions, 

1.  EridoDce  going  to  show  that  a  criminal  intimncy  existed  between  a 
man  and  woman  previous  to  the  marriage  of  one  of  tbeiu  does  not  tend  to 
establish  a  charge  of  adultery  against  the  one  who  subsequeutly  marries, 
such  relations  not  having  been  kept  np,  and  should  not  be  admitted  in 
divorce  proceedings. 

2.  A  defendant  can  only  be  allowed  to  open  and  close  a  c^se  when  the 
state  of  the  pleadings  is  snch  that  the  plaintiff  or  complainant  has  nothing 
to  prove  in  order  to  be  entitled  to  a  verdict. 

3.  Although  a  refused  instruction  might  well  have  been  given,  no  com- 
plaint shonM  be  made  of  the  refusal  when  the  substance  thereof  was  con- 
tained in  instructions  given. 

4.  Instructions  that  are  argumentative  should  be  refused. 

5.  The  right  given  by  statute  to  either  party  to  divorce  proceedings  to  a 
trial  by  jury,  means  a  trial  with  all  the  incidents  of  such  a  trial  at  the  com- 
mon law. 

6.  The  verdict  of  a  jury  npon  conflicting  testimony  is  conclusive,  if  there 
was  substantial  evidence  to  support  it  and  the  instructions  given  were 
without  error. 

7.  Alimony  may  be  granted,  and  the  payment  thereof  enforced,  during 
the  pendency  of  an  appeal  from  a  decree  awarding  separate  maintenance  in 
a  sum  named. 

[Opinion  filed  December  8, 1891.] 

Appeal  from  the  Circuit  Conrt  of  McLean  Count j;  tlie 
Hon.  Owen  T.  Keeves,  Judge,  presiding. 

Messrs.  J.  E.  Pollock,  John  Stapleton  and  A.  J.  Bahr, 
for  appellant 

Messrs.  Feank  E.  Henderson  and  Jahes  S.  Ewino,  for 
appellee. 

BoGGS,  J.    The  appellee  filed  a  bill  for  separate  maintenance 
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against  the  appellant,  her  husband,  in  which  she  charges  that 
by  false  and  deceitful  promises  he  induced  her  to  join  in 
a  convejance  of  their  homestead,  and  thereupon  abandoned 
her  as  his  wife  and  departed  from  the  State,  and  that  his 
whereabouts  was  then  unknown  to  her;  that  he  had  sold  all 
their  household  effects  and  left  her  destitute,  and  that  she  was 
without  fault  in  the  matter. 

The  appellant  answered  the  bill  by  denying  that  he  had  in- 
duced her  to  sell  the  property  in  question,  but  averring  that  he 
made  such  sales  at  her  solicitation  and  request.  He  denies 
also  the  charge  that  he  had  abandoned  her,  but  says  that  he 
was  only  temporarily  absent  from  the  State  upon  a  visit  to  a 
son  living  in  Kansas,  and  that  his  return  was  delayed  by  a 
storm  of  snow  which  prevailed  there,  rendering  travel 
impossible,  and  that  while  he  was  so  absent  upon  a  visit,  tho 
appellee  came  to  Bloomington  and  without  any  cause  began 
this  action  against  hiih. 

The  appellant  by  leave  of  the  court  filed  a  cross-bill  charging 
the  appellee  with  having  been  guilty  of  adultery  and  pray- 
ing for  a  divorce  for  that  reason.  The  appellee  answered  the 
cross-bill  denying  the  charge  of  adultery  preferred  against 
her.  The  issues  thus  made  upon  the  original  and  cross-bill  were 
submitted  together  to  a  jury.  The  verdict  of  the  jnry  upon 
the  issue  made  under  the  bill  for  separate  maintenance  was 
that  the  appellant  was  living  separate  and  apart  from  the 
appellee  without  her  fault.  Upon  the  issue  made  upon  the 
bill  for  divorce,  the  finding  of  the  jury  was  that  the  appellee 
was  not  guilty  of  adultery  as  charged. 

The  court  thereupon  rendered  a  decree  dismissing  the  cross- 
bill and  awarding  the  appellee  separate  maintenance  in  tlie 
sum  of  $325  per  year,  from  which  the  appellant  perfected  an 
appeal  and  thus  the  record  is  in  this  court. 

The  court  also  decreed  that  the  appellant  should  pay 
appellee  $5  per  week  as  alimony  during  the  pendency  of  the 
appeal. 

That  the  court  erred  in  rejecting  proper  and  competent 
evidence  offered  by  the  appellant  is  one  of  the  assignments 
of  error. 
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A  letter,  which  the  a:«;«'!aiit  insists  is  &howii  by  his  proof 
to  Iiave  U.*en  fuund  in  ai»j<:!!ee't  tmsfc,  wis  offered  in  evidence 
and  rejecte^j  bj  the  conrt,  and  this  is  a^l  that  is  urged  in  sup- 
j-ort  of  this  aftp-^^niment  The  letter  is  sirrncd  •'Jndge,''  and 
was  inc\*jie4  in  an  enveloj*  addressed  **Mis.  E.  Vasbnrgh, 
Leroj,  III: no:*.**  Tlie  apj'cliee  insists  that  the  evidence  does 
not  fihow  that  the  letter  was  ever  in  her  possession.  The 
letter  itself  is  addre^v-icd  to  *•  3Ij  dear  Gertie**  and  pnrports  to 
be  in  answer  to  a  pri<^r  letter  from  Gertie.  There  is  no  proof 
of  any  jirior  letter.  Tlie  rejected  letter  is  qnite  lengthy,  too 
long  to  be  in^rted  in  tliis  o}»inion.  The  writer  assumes  an 
intimacy  witli  Gertie,  from  wliich  it  might  be  inferred  that 
criminal  intimacy  had  existed  between  them.  It  contains  also 
a  pro{^>tition  for  a  nit'cting  in  St.  Lonis  for  the  purpose  of 
having  sexnal  interconrse.  In  snp]x>rt  of  the  offer  of  the 
letter  in  evidence,  the  appellant  offered  to  prove  tliat  soon 
after  the  date  of  the  letter,  the  appellee  was  anxioas  to  go  to 
St.  l/mis.  She  did  not,  however,  go.  Tlie  letter  was  rejected 
by  the  court  becanse  it  was  not  addressed  to  the  appellee,  and 
was  not  satisfactorily  shown  to  have  been  one  of  a  number  of 
letters  found  in  ap|»el lee's  trunk,  and  because  it  was  not  perti- 
nent or  material  to  the  issue.  Tlic  testimony  bearing  upon 
the  quest  ion  of  whether  the  letter  was  one  of  a  number  taken 
from  appellee's  trunk  was  conflicting,  and  we  can  not  saj  that 
the  court  erred  in  adjudging  it  not  so  shown. 

It  was  clear  from  the  proof  that  the  appellee  had  not  since 
her  marriage  seen  the  person  whom  the  appellant  claims  is  the 
writer  of  the  letter,  and  appellant  does  not  claim  that  she  had 
been  guilty  of  adultery  with  the  writer  of  the  letter  since  the 
marriage.  Had  the  letter  been  introduced  it  could  at  most 
only  have  tended  to  prove  criminal  relations  prior  to  the  mar- 
riage and  a  desire  on  the  part  of  the  writer  to  renew  such 
relations.  It  is  admitted  that  such  criminal  relations  with  the 
writer  have  not  existed  since  the  marriage  and  the  letter  was 
therefore  properly  excluded.  It  did  not  tend  to  establish  the 
charge  of  adultery  made  against  the  appellee. 

It  is  complained  that  the  court  refused  to  allow  counsel  for 
the  appelhnt  to  open  and  close  the  argument  of  the  case  to 
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the  jury.  The  allegations  of  tlie  bill  are  directly  denied 
by  the  answer. 

A  defendant  can  only  be  allowed  to  open  and  close  a  case 
when  the  state  of  the  pleadings  is  suchi  that  the  plaintiff  or. 
complainant  has  nothing  to  prove  in  order  to  be  entitled  to  a 
verdict.  Thompson  on  Trials,  Sec.  228,  and  many  cases  there 
cited.  The  court  ruled  correctly  in  denying  the  appellant  the 
right  to  open  and  close  the  case. 

That  the  court  allowed  improper  evidence  in  behalf  of  the 
appellee  is  assigned  as  a  ground  of  error,  but  nothing  is  offered 
or  suggested  in  support  of  it 

The  refusal  of  the  court  to  give  two  instructions  asked  by 
the  appellant,  and  the  modification  by  the  court  of  three  other 
instructions  is  assigned  for  error. 

One  of  the  refused  instructions  might  have  1>een  properly 
given,  but  as  the  rule  of  law  announced  by  it  was  fully  stated 
in  other  instructions  given  to  the  jury  no  error  occurred  in 
this  respect.  The  other  refused  instruction  was  argumenta- 
tive and  for  that  reason  was  properly  refused.  It  was,  more- 
over, but  a  reiteration  of  principles  given  in  other  instructions. 

As  to  the  modifications  made  by  the  court,  the  complaint  is 
that  th^  instructions  as  modified  substantially  told  the  jury 
that  adultery  must  bo  proven  by  evidence  beyond  a  reasonable 
doubt.  We  do  not  so  understand  them;  indeed,  in  one  of 
these  modified  instructions  it  is  distinctly  said: 

**  Adultery  may  be  proven  like  any  other  fact;  it  may 
be  proven  by  a  preponderance  of  the  evidence  and  may  be 
proven  by  facts  and  circumstances  that  naturally  lead  to  it,  by 
a  fair  inference,  etc.,  establishing  the  fact  that  adultery  has 
been  committed." 

Nor  do  we  find  in  any  of  the  instructions  given  to  the  jury, 
any  intimation  that  more  than  a  preponderance  of  evidence  is 
required  to  establish  a  charge  of  adultery. 

That  the  evidence  is  not  sufiScient  to  support  the  verdict  or 
the  decree  under  the  original  bill,  and  that  the  verdict  and 
decree  of  the  court  is  against  the  evidence  upon  tlie  issue 
made  under  the  cross-bill,  is  the  ground  of  all  other  assign- 
ments of  error  except  that  of  the  ninth  assignment 
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Sec  7  of  Chap.  40  of  the  statute  entitled  "  Divorce,"  pro- 
vides that  either  party  shall  have  the  right  to  have  the  cause 
tried  by  a  jury. 

The  right  thus  given  is  a  trial  by  jury,  with  all  the  inci- 
dents of  such  a  trial  at  the  common  law.  The  verdict  of  the 
jury  in  such  case  is  not,  therefore,  merely  advisory  to  the 
court,  as  is  a  verdict  rendered  by  a  jury  upon  an  issue  arising 
in  an  equity  cause,  but  such  a  verdict  has  due  force  and  effect 
of  a  verdict  at  common  law. 

It  is  too  well  settled  to  need  the  citation  of  authority  in  its 
support  that  where,  as  in  this  case,  the  evidence  upon  material 
questions  is  pharply  conflicting,  the  verdict  of  the  jury  is  con- 
clusive if  there  is  substantial  evidence  to  support  it,  unless 
error  is  found  in  the  instructions  of  the  court 

No  such  error  appearing,  the  finding  of  the  jury  upon  the 
issue  made  under  the  cross-bill  for  divorce  can  not  be  dis- 
turbed. It  may  be  said  that  the  verdict  upon  the  issues  under 
the  bill  for  separate  maintenance  is  advisory  only.  Without 
assuming  to  assent  to,  or  controvert  this  position,  we  may  dis- 
pose of  the  suggestion  by  saying  that  in  our  judgment  the 
charge  of  abandonment  made  against  the  appellant  is  fully 
sustained  by  the  proof.  The  decree  awards  the  appellee  ali- 
mony pending  this  appeal. 

The  ninth  assignment  of  error  questions  the  power  of  the 
court  to  make  such  a  provision  for  a  deserted  wife.  Nothing 
beyond  a  suggestion  that  such  power  does  not  exist  is  offered 
in  support  of  this  view  of  the  counsel  for  appellant 

By  the  first  section  of  the  act  of  the  legislature  approved 
May  17,  1877,  power  is  given  the  court  to  grant  alimony  in 
proceeding  for  separate  maintenance  as  in  cases  for  divorce. 
Starr  &  C.  El.  Stats.,  Sec.  22,  Chap.  68. 

Sec.  15  of  Chap.  40  of  the  Eevised  Statutes,  entitled  *' Di- 
vorce," empowers  the  court  to  grant  and  enforce  the  payment 
of  alimony  during  the  pendency  of  an  appeal  or  writ  of  error. 
1  Starr  &  C.  Ill  Stats,  page  89. 

Finding  no  error  in  the  record  the  decree  of  the  Circuit 
Court  is  affirmed. 

Decree  affirmed. 


»ri 
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Illinois  Central  Railroad  Company  

V.  1428  578 

John  L.  Noble. 


Itailroads — Negligence — Ivjury  to  Stock — Evidence — Instructions. 

Regardless  of  what  care  an  owner  of  stock  may  have  taken  to  prevent  the 
same  from  going  upon  a  railro»id  track,  ic  is  the  duty  of  railroad  employes 
to  a-^  reasonable  care  and  caution  to  discover  them  when  on  such  track,  and 
to  slacken  speed  to  avoid  injury;  failing  to  do  this,  the  company  is  liable  for 
injuries  inflicted. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  McLean  Coiintj;  the 
Hon.  Owen  T.  Keeves,  Jud^e,  presiding. 

Messrs.  Williams  &  Capen,  for  appellant. 

Messrs.  Stevenson  &  Ewing  and  John  F.  "Wight,  for 
appellee. 

Per  Curiam.  Appellee  recovered  a  judgment  against 
appellant  for  $555,  for  the  value  of  five  head  of  horses  killed 
on  their  railroad  by  an  engine  of  the  appellant.  There  is  no 
question  that  appellant  had  erected  and  maintained  a  fence  at 
the  point  where  the  animals  went  upon  the  track.  It  is  prob- 
able from  the  evidence  that  they  passed  through  a  gate  at  a 
farm  crossing,  but  there  is  nothing  to  determine  by  whose 
fault  the  gate  was  opened,  nor  are  there  any  circninstances  in 
proof  tending  to  show  what  care,  if  any,  had  be.cn  taken  by 
appellee  to  prevent  the  stock  from  so  getting  upon  the  track. 

The  train  drawn  by  the  engine  consisted  of  some  twenty- 
three  loaded  freight  cars.  The  collision  occurred  at  night 
No  proof  was  introduced  by  appellee  tending  to  show  the  cir- 
cumstances, save  the  position  of  the  animals  when  found 
the  next  day,  and  their  hoof  marks  along  the  road-bed. 
According  to  his  theory,  more  or  less  Bup|)orted  by  these  indi- 
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cations,  the  animals  came  ob  the  track  at  the  farm  crossinc^ 
and  passed  thence  north  some  235  feet  to  the  place  where  the 
first  was  struck — tlie  others  bein^  struck  a  short  distance  fur- 
ther on.  His  suggestion  is  that  from  these  marks  they  mnst 
have  walked  until  just  before  thej  were  struck,  and  then  that 
they  started  to  run  and  had  made  a  few  jumps  before  the  first 
one  was  overtaken;  further  that  it  was  a  clear  night,  the  moon 
shining  brightly,  and  that  the  track  was  straight,  so  that  it 
was  possible  for  the  animals  to  have  been  observed  by  the 
engineer  for  a  quarter  of  a  mile  or  more. 

The  appellant  proved  by  the  engineer  that  he  was  looking 
ahead,  and  that  the  animals  came  on  the  track  from  the  casta 
very  short  distance  in  front  of  him;  that  he  did  all  in  his 
power  to  stop,  but  that  it  was  impossible  to  do  so  in  time  to 
avoid  the  collision. 

In  this  he  is  corroborated  by  the  other  meu  on  the  train, 
and  it  appears  by  his  and  their  evidence  and  that  of  experts 
having  had  long  experience,  that  such  a  train  could  not  have 
been  stopped  within  less  than  a  quarter  of  a  mile. 

At  the  instance  of  the  appellee,  the  court  instructed  the 
jury  as  follows: 

*^*  1.  The  court  instructs  the  jury  that  in  determining  the 
question  of  the  liability  of  the  raih'oad  company  in  this  case, 
you  have  a  right  to  take  into  consideration  the  character  and 
circmustanccs  of  the  injury  as  shown  by  the  evidence,  and  in 
weighing  the  testimony  yon  should  consider  all  the  evidence 
together  and  give  to  the  testimony  of  every  witness  whatever 
weight  in  your  judgment  it  deserves;  and  if  from  all  the  evi- 
dence and  from  all  the  circumstances  shown  "by  the  evidence 
you  believe  that  by  the  exercise  of  reasonable  care  and  caution 
the  horses  could  have  been  seen  by  the  employes  of  defendant 
in  charge  of  said  train  after  said  horses  were  on  the  track  of 
defendant's  railroad  in  time  to  have  stopped  said  train,  or  to 
have  reduced  its  speed  so  as  not  to  have  injured  said  horses,  by 
the  exercise  of  reasonable  diligence,  then  it  was  the  duty'of 
such  employes  to  have  done  so,  and  if  they  did  not,  then  the 
defendant  is  liable  for  such  negligence,  and  the  plaintiff  is 
entitled  to  recover  whatever  the  jury  may  believe  from  the 
evidence  said  horses  were  worth." 


Third  District — May  Term,  1891.        511 

McOonkey  ▼.  Barnes. 

This  presents  the  main  question  of  law  involved  in  the  case; 
that  is  to  saj,  regardless  of  what  care  the  owner  may  have 
taken  to  prevent  the  animals  getting  on  the  track,  was  it  the 
duty  of  the  railroad  employes  to  use  reasonable  care  and  cau- 
tion to  discover  them  when  on  the  track,  and  to  slacken  the 
speed  to  avoid  injury,  and  if  there  was  a  want  of  such  care 
would  the  company  be  liable  for  the  consequences?  It  may 
le  conceded  there  is  some  difficulty  in  harmonizing  the  adju- 
dications in  similar  cases,  but  a  majority  of  the  court  are  of 
opinion  this  instruction  is  a  con*ect  statement  of  the  law 
applicable  to  the  facts;  that  there  is  sutScient  evidence  upon 
which  to  predicate  recovery,  and  that  the  judgment  should 
therefore  be  affii*med. 

Judgment  affirmed. 


Jessie  McConkey 
Drew  Barnes. 


Contracts  of  Marriage — Breach— Infancy, 

1.  Ad  infant  is  not  liable  on  his  executory  confract  to  mnrry. 

2.  The  statute  of  this  State,  setting  forth  that  a  male  infant  over  seven- 
teen years  of  age,  and  a  female  infant  over  fourteen  years  of  age  may  marry, 
means  only  that  an  executed  contract  of  marriage  between  such  persons 
shall  be  valid.  It  does  not  mean  that  an  executory  contract  shall  impose 
liability. 

[Opinion  filed  December  3,  1891.] 

In  error  to  the  Circuit  Couii;  of  DeWitt  County;  the  Hon. 
Cyrus  Eflrr,  Judge,  presiding. 

Messrs.  Lemon  &  Monson,  for  plaintiff  in  error. 

Messrs.  Fuller  &  Ingham,  for  defendant  in  error. 
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Wall,  P.  J.  This  was  assumpsit  upon  an  alleged  promise 
to  marry,  brought  by  plaintiff  in  error  against  defendant  in 
error. 

The  defendant  pleaded  specially  that  at  the  time  of  making 
the  supposed  promises  in  the  declaration  mentioned,  lie  "was 
and  still  is  an  infant  within  the  age  of  twenty-one  years> 
to  wit,  of  the  age  of  nineteen  years."  To  this  plea  a  demur- 
rer was  interposed  by  the  plaintiff.  The  court  overrnled  the 
demurrer  and  gave  judgment  against  the  plaintiff  for  costs. 

The  question  presented  is  whether  an  infant  is  liable  on  his 
executory  contract  to  marry. 

It  was  correctly  answered  in  the  negative  by  the  Circuit 
Court  2  Kent  Com.  *243;  1  Parsons  on  Contracts,  544.  3d 
Ed.;  Bishop  on  Contracts,  925;  Holt  v.  Ward,  2  Strange,  937; 
Hunt  V.  Peak,  5  Cowen,  475;  Willard  v.  Stone,  7  Cowen,  22; 
Hamilton  v.  Lomax,  26  Barb.  616. 

Counsel  for  plaintiff  urge  that  our  statute  settles  the  point 
otherwise,  in  that  it  provides  that  "male  persons  over  the  age 
of  seventeen  years  and  females  over  the  age  of  fourteen  years 
may  contract  and  be  joined  in  marriage." 

This  means  merely  that  an  executed  contract  of  marrias^e 
between  persons  of  the  age  named  shall  be  valid.  It  does  not 
mean  that  an  executory  contract  shall  impose  liability.  To 
contract  and  be  joined  in  marriage  is  one  thing;  to  contract  to 
marry  is  another.  The  one  is  executed  and  binding  on  all 
persons  over  the  ages  specified;  the  other  is  executory  and 
may  be  avoided  by  an  infant  whether  of  the  specified  age  or 
not. 

Thus  Kent  says,  supra:  "  We  have  seen  that  an  infant  of 
fourteen,  if  a  male,  and  of  twelve,  if  a  female,  may  enter  into 
a  valid  contract  of  marriage,  but  he  is  not  liable  on  his  execu- 
tory contract  to  marry;"  *  *  *  and  Parsons,  443:  "  We 
have  now  to  consider  first,  contracts  to  marry,  *  *  *  and 
lastly,  the  contract  of  marriage." 

The  statute  has  made  no  change  in  the  common  law  except 
to  raise  the  age  of  consent.     The  judgment  will  be  afiirmed. 

Judgment  affit'med. 
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J.  Y.  Thorp  et  au 

V. 

8.  N.  King  et  al. 

Municipal  Corporaiions — Town  Meetings — Rescission  of  Action  of-^For- 
mer  Adjudication. 

% 
*  * 

1.  A  town  in  n  county  nrder  township  orprnnizntion  may  .lawfully  build 
a  town  hall.  Likewise  such  town,  like  an  individual,  mny  chancre  its  pur- 
pose and  rescind  its  former  action  to  this  end«  unless  some  right  in  another 
has  t)een  acquired  or  bas  vested  under  its  action. 

2.  The  power  of  a  town  to  erect  a  hall  or  to  rescind  a  former  determina- 
tion to  do  so,  may  be  exercised  at  the  regular  annual  town  meeting  or  at  a 
special  town  meeting,  if  csilled  for  that  purpose. 

3.  All  electors  are  charged  with  notice  of  the  time  when  an  annual  town 
meeting  will  be  held,  and  also  with  knowledge  that  any  and  all  corporate 
business  of  the  town  may  then  be  lawfully  transacted. 

4.  In  the  cat^e  presented,  this  court  hold^t,  in  view  of  the  evidence,  that 
the  annual  town  meeting  in  question  had  full  power  and  authority  to  con- 
sider and  act  upon  a  proposition  to  abandon  the  erection  of  a  town  hall  and 
to  rescind  tbe  action  of  a  previous  special  meeting,  though  the  notice  of  the 
town  clerk  as  to  the  convening  of  such  town  meeting  contained  no  state- 
ment that  such  was  the  object,  or  one  of  the  objects  of  the  meeting,  un'e  s 
such  rescission  illegiilly  affected  some  vested  right  or  interest  of  another, 
and  that  such  was  not  the  case  herein. 

5.  A  tax  payer  who  has  paid  taxes  levied  for  a  certain  purpose  by  a  town, 
does  not  become  thereby  invested  with  such  right  as  to  deprive  the  town 
which  had  all  its  power  from  a  mnjority  of  the  legal  voters  thereof,  from 
withdrawing  from  the  completion  of  such  purpose;  all  that  is  required  in 
such  aises  is  a  restitution  to  tax  payers. 

6.  No  contract  for  the  erection  of  a  town  hall  or  any  part  of  the  work  of 
its  construction  having  been  entered  into  when  the  annual  town  meeting 
decided  not  to  build,  the  fact  that  the  building  committee  afterward  con- 
trarted  for  its  construction  and  paid  certain  sum<  of  money  under  such  con- 
tract, cannot  operate  retroactively  and  make  invalid  the  action  of  th^  town 
meeting, 

7.  The  fact  that  the  auditing  board  of  the  town  audited  the  diBburse- 
ments  of  the  building  committee  and  accepted  the  same  as  valid  appropria- 
tions from  the  building  fund,  can  have  no  bearing  upon  the  question  of  the 
power  of  the  annual  town  meeting  to  act. 

8.  To  create  a  complete  or  partial  bar  to  a  given  proceeding,  a  prior 
judgment  mnst  be  between  the  same  parties,  standing  in  tbe  same  capacity, 
or  else  between  their  privies. 

You  X  Til  1 33 
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In  erbob  to  the  Circuit  Conrt  of  McLean  Connty;  the 
Hon.  Alfbed  Samplr,  Judge,  presiding. 

Tlio  town  of  Normal  in  McLean  County,  at  a  special  town 
meeting  on  the  22d  day  of  June,  1889,  determined  to  erect 
a  town  hall  and  ordered  that  a  levy  sufficient  to  raise  $6,000 
be  made  for  that  purpose.  A  committee  of  five  was  ap- 
pointed, and  empowered  to  select  and  purchase  a  site  for  the 
hall,  and  to  supervise  the  construction  of  the  building,  and 
exercise  the  usual  powers  of  a  building  committee. 

This  committee  perfected  an  organization  and  received  a 
proposition  from  Thomas  Metcalf  to  sell  them  forty  feet  of 
ground  for  a  site  for  the  hall.  At  a  meeting  of  the  committee 
on  the  5th  of  August,  1889,  a  motion  that  an  offer  of  Thomas 
Metcalf  to  sell  sixty-two  and  one-half  feet  at  the  corner  of 
Broadway  and  Nortli  streets,  at  $10  per  foot,  as  a  site  for  said 
hall,  be  accepted,  was  adopted,  and  the  secretary  directed  to 
notify  Mr.  Metcalf  of  such  acceptance,  and  that  the  purchase 
money  would  be  paid  when  taxes  were  collected.  Mr.  Metcalf, 
who  was  then  in  Boston,  was  so  notified,  and  on  the  10th  of 
August,  1889,  replied  by  letter,  stating  that  liis  offer  was  for 
two  lots  (forty  feet)  and  that  there  was  a  cloud  upon  liis  title 
which  he  was  taking  steps  to  remove,  and  when  that  was  done 
he  would  be  in  condition  to  make  a  warranty  deed,  and 
that  to  aid  him  in  answering  as  to  the  additional  twenty 
feet  of  ground  included  in  the  committee's  order,  he  desired 
information  from  them  as  to  any  proposed  change  in  the  plan 
of  the  building,  as  they  seemed  to  want  more  ground  than 
he  liad  offered  them.  The  records  of  the  committee  do  not 
disclose  that  any  further  action  was  taken  with  regard  to  the 
purchase  of  a  site  or  as  to  the  matter  wliatever,  until  after  the 
annual  town  meeting  of  the  town  of  Normal  in  April,  1890. 
A  levy  was  made  upon  the  taxable  property  of  the  town  to 
provide  funds  to  pay  for  the  proposed  town  hall.  At  this 
regular  town  meeting,  which  was  held  as  required  by  the 
statute,  on  the  1st  day  of  April,  1890,  and  which  was  attended 
by  nearly  four  hundred  voters,  a  motion  was  adopted  rescind- 
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ing  and  annnlling  the  action  and  proceedings  of  the  special 
town  meeting  held  22d  of  Juno,  18S9,  relating  to  the  build- 
ing of  a  town  hall,  and  declaring  that  the  erection  of  such 
proposed  hall  was  an  unwise  and  extravagant  expenditure  of 
money,  and  that  it  be  abandoned,  and  that  no  more  of  tho 
taxes  levied  therefor  should  be  collected,  and  that  so  much  as 
had  been  collected  should  be  refunded  to  the  persons  who  had 
paid  them,  less  the  commission  paid  for  its  collection.  The 
vote  upon  the  adoption  of  this  resolution  stood  296  for  and  98 
against  it. 

The  individual  members  of  the  building  committee  were 
each  present  at  this  annual  town  meeting. 

The  building  committee  created  by  the  special  June  meeting 
refused  to  recognize  this  action  of  the  regular  town  meeting 
as  legal,  but  proceeded  to  complete  the  negotiations  with 
Metcalf  for  a  site  for  the  building.  Their  records  show  that 
at  a  meeting  of  the  committee  on  the  23d  of  May,  1890,  they 
directed  that  an  abstract  of  the  title  of  the  Metcalf  property 
be  procured  by  the  secretary  of  the  committee,  and  that  if  the 
title  be  found  perfect  that  Metcalf  be  requested  to  execute  a 
good  and  sufficient  warranty  deed,  for  which  payment  was 
ordered  to  be  made  by  the  committee;  and  the  record  of  a 
meeting  of  the  committed  hold  June  7,  1890,  shows  the 
acceptance  of  a  d^ed  from  Metcalf  and  an  order  to  the  secretary 
to  draw  an  order  for  the  amount  of  the  consideration  with 
interest;  this  order  was  drawn  and  paid  June  30,  1890.  The 
committee  again  met  and  appointed  a  subcommittee  to  obtain 
specifications  and  plans  for  a  town  hall  building,  and  at  subse- 
quent meetings  the  committee  adopted  a  plan,  advertised  for 
bids  for  the  erection  of  the  hall,  and  entered  into  a  contract 
for  its  construction  and  completion.  This  contract  required 
the  payment  of  ?2,500  to  the  contractors  in  advance,  which  was 
by  the  committee  on  the  22d  day  of  August  ordered  to  be 
paid  and  was  paid  thereafter  and  before  the  institution  of  this 
snjt.  The  moneys  thus  paid  to  the  contractors,  and  to 
Metcalf  for  the  ground  for  the  building,  was  collected  by 
taxation  under  the  special  levy  made  for  this  purpose  and  came 
into  the  hands  of  the  committee  by  its  treasurer  from  the 
officials  who  collected  it 
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On  the  ^Nth  day  of  A-^rn^  1S9*>,  the  appe'Tecs,  focrt€€c 
in  mrTihicr,  citizen*  anl  tax  i»aTers  of  the  town  of  XvnzA*, 
Qxh\'A*ei\  tLeir  Li!!  in  chincery  against  the  members  of  the 
cr^mmittce,  pTaj:n;j  for  an  in'onction  restraininir  further  pr.'- 
eeedinga  DpH>n  the  [-'art  of  the  c<:»mm: tree  and  for  stieli  other 
relief  aa  m'ght  !je  fonnd  eqcitA^!e. 

Afterward,  the  town  of  N  .»rina1  and  J.  T.  Thorp,  enrer- 
vi«or  of  the  town,  were  made  defendants  by  appropriate 
amendments  to  the  b:!!.  The  case  was  submitted  to  the  cocrt 
and  a  decree  rendered  wliich  declares  %'oid  all  acts  of  the 
committee  done  or  |K?rfornied  after  the  town^  at  the  April 
laeeiing^  ISW^  determined  not  to  boi'd  a  town  ba!!  and 
re«cinded  all  former  actions  bavins:  reference  to  or  anthoriz- 
ing  the  construction  of  Mich  hall,  and  enjoins  the  committee 
and  each  member  thereof  from  acting  or  assufliing  to  act 
farther  in  the  matter  of  build ini;  a  town  hall,  and  from  pledg- 
ing or  paying  out  any  funds  in  their  hands  for  any  snch  pnr- 
pose.  Tlie  costs  were  decreed  to  be  paid  by  J.  T.  Thorj>,  V. 
II.  Schancman  and  H.  Zimmerman,  who  were  members  of 
the  committee,  each  of  whom  appealed  from  sach  decree,  and 
thus  the  record  is  before  the  court 

Mr.  Chables  M.  Peirce,  for  pTaintiffs  in  error. 

That  the  town  has  authority  to  build  a  town  hall  nnder  the 
statute  can  not  be  questioned.  Starr  &  C.  111.  Stats.  Sec. 
89,  Chap.  139,  page  2411;  Greeley  v.  People,  60  III.  19; 
French  v.  Quincy,  3  Allen  (Mass.),  9;  Town  of  Beaver  Dam  v. 
Frings,  17  Wis.  398;  Stetson  v.  Kempton,  13  Mass.  271; 
Bates  V.  Baseett,  60  Vt.  530;   Same  case,  15  At.  Rep.  202. 

The  building  of  a  town  hall  comes  clearly  within  the  stat- 
utes cited.  Greeley  v.  People,  supra,  Yansickelyn  v.  Bur- 
lington, 27  Vt.  70,  and  Dillon  on  Municipal  Corporations,  Sec. 
91,  and  cases  there  cited,  fix  this  question  beyond  dispute. 

The  town  has  power  and  it  is  its  duty  to  provide  for  its 
wants  and  prospective  wants.  Bates  v.  Bassett,  60  Vt  530; 
Groenbanks  v.  Boutwell,  43  Vt.  207;  French  v.  Quincy,  3 
AJlon  (Mass.),  9;  Spanlding  v.  Lowell,  23  Pick.  (Mass.)  80; 
Willard  v.  Inhabitants  of  Newburyport,  12  Pick.  (Mass.)  80; 
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Stephens  v.  Kent,  26  Vt.  611;  Keynolds  v.  Major  of 
Albany,  8  Barb.  (N.  Y.)  597;  Eddy  v.  Willson,  43  Vt  362; 
Hill  v.  Boston,  122  Mass.  344. 

The  power  imd  discretion  is  left  to  the  town  to  determine 
its  present  and  f ntnre  wants. 

This  case  presents  the  question  whether  or  not,  after  a  tax 
has  been  legally  levied  and  voluntarily  paid  for  any  purpose 
by  the  tax  payers  and  there  is  no  failure  of  the  purpose  for 
which  the  tax  was  levied,  can  a  few  tax  payers  complain  and 
can  the  court  of  chancery,  after  adjudication  and  judgment 
rendered  in  a  court  of  record  against  the  same  parties,  declar- 
ing a  certain  proceeding  or  meeting  void,  from  which  no  appeal 
is  taken,  then  declare  by  decree  the  same  meeting  valid  and 
set  aside  all  action  that  has  been  done  by  reason  of  such 
decision? 

There  was  no  notice  that  anything  would  be  done  at  the 
April  meeting  of  1S90,  to  reverse  or  rescind  what  had  been 
done  at  the  June  meeting,  and  common  fairness  required  and 
the  law  required  that  a  notice  should  have  been  given. 
Brackett  v.  Whidden,  3  N.  H.  19;  Dillon  on  Municipal  Cor- 
porations (3d  Ed.),  Sec.  266,  and  notes  there  cited. 

We  concede  that  before  the  assessment  of  a  special  tax  was 
made,  and  while  the  same  remained  in  mere  resolution,  that 
the  town  might,  by  a  town  meeting  legally  called,  have 
rescinded  the  order  levying  the  tax,  but  after  the  tax  was 
levied  and  collected  it  was  certainly  too  late,  and  therefore 
the  resolution  passed  at  the  April  meeting  of  1890,  rescinding 
what  had  been  done  at  the  June  meeting  of  1889,  was  a  nullity 
and  void.  Pond  v.  Noegus,  3  Mass.  230-233;  Stoddard  v.  Gil- 
man,  22  Vt.  660. 

The  town,  at  a  town  meeting,  has  no  right  to  audit  accounts. 
The  statute  provides  for  the  auditing  of  accounts  and  pre- 
scribes just  how  it  shall  be  done.  People  v.  Supervisors  of 
Onondaga,  16  Mich.  254,  258  and  259. 

The  committee  (plaintiflEs  in  error)  were  the  agents  of  and 
acting  for  the  town  of  Normal  in  everything  that  they  did, 
and  the  ratification  ai  d  approval  by  the  board  of  town  auditors 
is  conclusive.  See  Shea  v.  Inhabitants  of  Milfred,  14  N.  E. 
Sep.  764;  Dean  v.  Kandolph,  132  Mass.  475. 


518  Appellate  Courts  of  Illinois. 


Vol.  42]  Thorp  v.  King. 


All  of   the  contracts  of   this  committee  were  made  (in  the 

language  of  the  Circuit  Conrt)  in  good  faith,  and  all  of  the 

i  parties  with  whom  the  committee  had  contracted  are  necessary 

\  parties;  especially  is  this  true  of  Stillhamer  &  Co.,  with  whom 

[  the  committee  contracted  for  the  material  and  erection  of  the 

town  hall. 

When  a  tax  payer  has  paid  tax  that  was  levied  for  a  epe-* 
cial  purpose,  he  is  entitled  to  have  the  enterprise  carried  out 
after  tax  has  been  collected.  Nelson  v.  Milford,  7  Pick. 
(Mass.),  18;  Hall  v.  Inhabitants  of  Holden,  116  Mass.  172; 
Braintrce  Water  Supply  Co.  v.  Town  of  Braintree,  16  N.  E. 
•  Kep.  424. 

And  in  this  case  it  was  held  by  the  court  in  the  first  instance 
when  passing  on  the  demurrer  in  the  original  bill,  that  if  any 
third  parties'  interest  intervene,  then  there  could  be  no  rescis- 
sion, and  we  think  that  is  the  tost  to  be  applied  in  considering 
the  right  of  the  town  of  Normal  to  rescind  in  April,  189U, 
whaTiMul  been  done  and  acted  on  bv  the  same  town  in  June, 
1889;  and  if  this  rule  is  correct,  and  we  think  it  is,  then  there 
is  no  question  but  that  plaintiffs  in  error  are  entitled  to  a  re- 
versal in  this  case,  for  there  is  no  evidence  anywhere  in  the 
record  even  tending  to  dispute  that  at  least  $3,180.78  of  this 
fund  had  been  actually  paid  out  by  this  committee,  and  the 
payment  of  that  amount  approved  by  the  town  auditing  board; 
besides,  the  tax  collector  had  gathered  two  per  cent  of  all  of 
this  money  paid  by  the  tax  payers  as  a  town  hall  fund,  and  by 
the  decree  of  the  court  he  is  allowed  to  retain  it,  and  pay  back 
to  each  tax  payer  what  he  paid  in,  less  two  per  cent  Third 
parties'  rights  have  intervened;  it  is  impossible  to  place  the 
parties  in  statu  quo  in  this  case,  for  by  the  decree  the  tax  pay- 
ers lose  two  per  cent  of  what  they  have  paid  in,  and  this  com- 
mittee, who  were  acting  gratuitously,  are  to  be  held  responsible 
for  $3,180.78,  money  actually  paid  out,  and  damages  that  will 
accrue  from  the  several  contracts;  and  at  the  same  time,  by  this 
decree,  the  town  of  Normal,  not  having  paid  one  cent,  is  to 
have  the  three  lots  purchased  of  Metcalf  by  this  committee, 
and  bv  this  decree  three  members  of  this  committee  are  to 
pay  principally  all  the  costs  in  this  case,  and  the  other  twu 
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members,  notwithstanding  the  record  shows  that  they  were 
present  at  nearly  all  of  the  committee  meetings  after  the 
town  meeting  of  1890,  and  voted  and  took  part  in  letting  the 
contracts  and  expending  the  money,  are  to  be  held  only  for  a 
small  amount  of  the  costs,  and  by  this  decree  would  not  other- 
wise be  responsible  for  one  farthing  of  this  money  that  must 
be  paid  back.  These  facts  are  all  so  inconsistent  and  apparent 
that  we  can  not  make  them  plainer.  The  decree  must  bo 
reversed;  it  can  not  stand. 

There  will  be  no  question,  as  we  think,  bnt  that  the  tax  was 
legally  levied  and  collected,  and  that  all  action  in  regard  to  the 
town  hall  was  legal,  regular  and  in  conformity  with  the  stat- 
ute up  to  date  of  April  1,  1890, and  if  so,  the  tax  being  legally 
levied  and  collected,  can  not  be  recovered  back.  Swanston  v. 
Ijams,  63  111.  165;  Building  Association  v.  Chicago,  61  111.439; 
Falls  V.  City  of  Cairo,  58  111.  403;  Fairfield  v.  People,  94  111. 
244;  Elston  v.  City  of  Chicago,  40  111.  514. 

Mr.  John  T.  Lti.lard,  for  defendants  in  error. 

A  town  has  a  right  to  reconsider  or  rescind  its  former 
action  if  third  parties'  rights  have  not  intervened. 

While  satisfied  that  a  town  organized  under  the  laws  of  this 
State  can  not  legally  levy  a  tax  or  expend  money  for  the  erec-  . 
tion  of  a  town  hall,  as  claimed  on  pages  6  and  7  of  the  brief  of 
opposing  coimsol,  yet,  as  that  question  is  wholly  foreign  to 
the  issues  raised  by  this  record,  we  will  pass  it  without  discus- 
sion, or  citation  of  the  authorities. 

The  question  here  is  not  whether  the  town  of  Normal  can 
legally  build  a  town  hall,  with  store  rooms,  offices,  etc.,  to 
rent,  as  appellants  urge,  but  the  question  is,  must  it  build  such 
a  hall  against  its  own  will  and  protest  simply  because  it  has 
levied  and  collected  a  tax  and  appointed  a  committee  for  that 
purpose?  Or  can  the  town,  by  its  electors  in  town  meeting 
assembled,  reconsider  its  original  purpose,  refrain  from  build- 
ing, discharge  its  committee,  and  refund  the  money  to  the  tax 
payers  who  paid  it,  so  long  as  the  rights  of  third  parties  have 
not  intervened? 

Jf  a  town  can  legally  erect,  or  legally  determine  to  erect,  a 
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town  hall,  e  converso^  it  must  be  true  it  can  also  legally  deter- 
mine that  it  will  not  erect  a  town  hall,  in  other  words,  chanj^e 
its  mind. 

If  the  town  has  the  power  to  appoint  a  committee  to  do  for 
the  town  certain  work,  it  surely  has  the  power  to  discharge 
that  committee,  being  bound,  of  course,  by  the  authorized  acts 
of  the  committee  performed  before  its  discharge.  The  cor- 
porate power  to  do  necessarily  implies  the  power  not  to  do,  or 
to  undo,  at  least  so  long  as  the  corporation  only  is  alDPccted  by 
such  undoing.  A  corporation  has  as  full  power  in  the  con- 
duct of  its  affairs  as  an  individual  has  in  the  conduct  of  his. 

Judge  Dillon  says  in  his  book  on  municipal  corporations. 
Vol.  1,  Sec.  290:  **  At  any  time  before  the  rights  of  third 
persons  have  vested,  a  council  or  other  corporate  body  may, 
if  consistent  with  its  charter  and  rules  of  action,  rescind  pre- 
vious votes  and  orders.*' 

The  Supreme.  Court  of  Vermont  says  in  Cox  v.  Town  of 
Tabor,  41  Vt.  28:  "A  town,  like  an  individual,  may  change 
its  purposes,  and  a  town  may  express  this  change  by  its  vote, 
and  unless  some  right  in  another  has  been  acquired,  or  has 
vested  under  its  action,  no  one  may  complain  of  the  change." 

The  same  court  says  inEstey  v.  Starr,  56  Vt.  690-3:  "It 
is  clear  a  town  can  rescind  its  vote  before  rights  of  other  per- 
sons thereunder  have  attached."  In  this  case  the  town  had 
voted  to  subscribe  $66,000  to  a  railroad  company  and  appointed 
a  committee  to  carry  out  the  vote,  and  afterward,  at  another 
meeting,  the  town  rescinded  its  vote. 

The  Supreme  Court  of  Maine  in  Gutchell  v.  Inhabitants  of 
Wells,  55  Me.  34,  says:  "  A  town  may,  at  the  same  or  at  a 
subsequent  meeting,  rescind  a  vote  previously  passed,  when- 
ever the  rights  of  other  interested  parties  have  not  intervened." 

The  Supreme  Court  of  Connecticut  in  Terrett  v.  Town  of 
Shannon,  34  Conn.,  on  page  108,  says :  *^  The  case  before  us, 
then,  is  simply  one  where  a  town  has  passed  a  vote  giving 
gratuities,  which  by  force  of  a  subsequent  act  became «  legal 
vote,  and  which  the  oflScers  and  agents  of  the  town  miglit 
legally  have  carried  into  effect  while  the  vote  remained  in 
force,  but  where,  the  vote  having  been  rescinded  by  a  subse- 
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quent  one,  the  officers  and  agents  of  the  town  were  deprived 
of  all  power  or  authority  to  execute  it,  and  jet  threatened  "  (as 
plaintiflfs  in  error  were  doing  in  this  case)  '*  to  do  it  in  violation 
of  their  duty  and  trust  It  is  very  clear  that  such  a  case  is  a 
proper  one  for  the  interposition  of  the  Circuit  Court  by  injunc- 
tion upon  the  application  of  a  tax  payer  of  the  town,''  etc 

The  Supreme  Court  of   Illinois  in  Smith  v.  Bangs,  15  111.  • 
399,  decide  the  principle  here  involved  to  the  extent  that  the 
discharged  committee  in  the  case  at  bar  are  amenable  to  the  . 
process  of  injunction  which  was  decreed  against  them  by  the 
court  below. 

Plaintiffs  in  error  refer  to  the  case  of  Pond  v.  Noegus,  3 
Mass.  230,  and  Stoddard  v.  Gilman,  22  Vt.  660,  as  holding 
that  a  vote  to  rescind  can  only  be  taken  effectually,  while  a 
tax  is  in  mere  resolution,  and  not  after  the  tax  is  levied  and 
collected.  In  neither  of  those  cases  had  the  tax  been  collected, 
and  the  courts  only  held  that  a  vote  to  rescind  could  be  taken 
in  such  eases.  Tliere  was  a  quere  suggested  in  the  Vermont 
case,  not  rising  to  evQU  the  point  of  olnter  dictum^  as  to  the 
effect  of  a  rescinding  vote  after  the  collection  of  a  tax,  and 
the  court  simply  says:  " That  question  it  is  not  necessary 
now  to  decide.^'  It  is  enough  to  say  that  the  same  court  later 
decided  the  question  of  the  right  to  rescind  at  any  time, 
saving  only  intervening  rights  of  third  parties  in  the  4l8t  and 
56th  of  Vermont,  above  cited. 

While  the  fund  to  purchase  or  build  is  under  its  control, 
and  not  pledged  by  contract  to  any  third  party,  it  would  seem 
on  principle,  as  well  as  on  the  authorities,  that  it  could  con- 
clude it  would  not  have  a  town  hall,  just  as  clearly  as  it  could 
determine  after  it  was  erected  that  it  would  sell  it.  Why 
should  a  court  compel  the  town  to  go  on  and  build  by  refusing 
its  right  to  rescind,  when  the  town  can  sell  the  hall  the 
moment  it  is  erected  ? 

The  method  invoked  in  this  case  is  the  one  prescribed  by 
the  courts  for  protecting  tax  payers  and  righting  their  wrongs. 
Jackson  v.  Norris,  72  111.  364;  Colton  v.  Hanchett,  13  111. 
615;  Perry  v.  Kinnear,  42  III.  160;  Littler  v.  Jayne,  124  111. 
132,  and  cases  cited;  Kew  London  v.  Brainard,  22  Conn.  522. 
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When  the  town  of  Normal  rescinded,  no  rights  of  third 
parties  had  intervened. 

The  only  limitation  upon  the  ri^ht  of  a  town  to  rescind  the 
prior  actions  is  the  general  doctrine  of  estoppel,  viz.,  it  can  not 
take  new  action  so  as  to  cause  injury  to  another  who  acted 
on  the  former  steps  of  the  town,  but  only  the  party  who 
would  be  injured  by  such  rescission  can  object  to  it  Let  us 
apply  it  here.  If  plaintiffs  in  error  were  damaged  by  the 
rescinding  action  of  the  town  of  Normal  they  could  invoke 
the  doctrine  of  equitable  estoppel  to  such  an  extent  as  would 
save  them  harmless  from  the  rescind  ng  action  of  the  town — 
no  f urtlier.  If  some  party  other  than  plaintiffs  in  error  were 
harmed  by  such  rescission,  then  such  parties  could  themselves 
only  resist  rescission  by  the  town  to  their  detriment.  But, 
assuming  for  the  sake  of  argument  that  there  were  parties 
other  than  plaintiffs  in  error  who  had  acquired  rights  under 
tlie  first  action  of  the  town  of  Normal,  plaintiffs  in  error,  not 
being  in  privity  with  such  parties,  could  not  invoke  affirma- 
tively, nor  in  defending  this  action  brought  by  tax  payers,  the 
claims  which  affected  some  one  else. 

BoGGs,  J.  It  is  settled  by  the  case  of  Greely  v.  People,  etc., 
60  111.  19,  that  a  town  in  a  county  under  township  organi- 
zation may  lawfully  build  a  town  hall.  It  is  equally  well 
settled  that  such  town,  like  an  individual,  may  change  its 
purpose  and  rescind  its  former  action  unless  some  right  in 
another  has  been  acquired  or  has  vested  under  its  action.  Dil- 
lon on  Municipal  Corporations,  Sec.  290;  Cox  v.  Town  of 
Tabor,  41  Yt.  2S;  Estey  v.  Starn,  55  Vt.  690;  Gretchell  v. 
Inhabitants,  etc.,  65  Me.  433. 

The  power  of  a  town  to  erect  a  hall  or  to  rescind  a  former 
determinatiim  to  do  so,  may  be  exercised  at  the  regular  annual 
town  meeting,  or  at  a  special  town  meeting,  if  called  for  that 
purpose.  Appellants  urge,  however,  that  the  action  of  the 
annual  town  meeting  of  the  town  of  Normal,  April,  1890, 
rescinding  the  order  and  action  of  the  special  town  meeting  of 
June,  1889,  which  provided  for  the  erection  of  a  town  hall,  is 
illegal  because,  first,  there  was  no  notice  given  that  such  rescis- 
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sion  was  contemplated,  or  was  to  be  considered  by  the  uieetin  t^, 
and  second,  because  third  persoDS  had  acquired  rights  and  vested 
interest  in  and  under  the  order  and  action  sought  to  bo 
rescinded.  The  annual  town  meeting  is  required  by  a  general 
law  of  the  State  to  be  convened  in  each  town  on  the  first  day 
of  April  in  each  year  at  the  place  appointed  in  such  town  for 
such  meeting,  and  is,  as  the  statute  declares,  held  for  the 
purpose  of  electing  town  officers,  and  for  the  transaction  of 
the  business  of  the  town.  Sec.  1,  Art.  6,  Chap.  139,  Revised 
Statutes. 

A  special  town  meeting  can  only  be  held  if  certain  specified 
officers  and  fifteen  voteis  of  the  town  file  with  the  town 
clerk  a  statement  in  writing  setting  forth  the  object  of  such 
meeting.     Sec.  7,  Art.  6,  Chap.  139,  R.  S. 

The  town  clerk  is  required  by  the  second  section  of  the 
same  article  to  give  notice  only  of  the  time  and  place  of  hold- 
ing the  annual  town  meetings;  but  if  a  special  town  meeting 
is  called  this  official  is  required  by  the  ninth  section  of 
the  article  to  set  forth  in  the  notice  not  only  the  time  and 
place  of  the  meeting,  but  also  a  statement  of  the  object  and 
purpose  for  which  the  meeting  is  called;  and  the  further  pro- 
vision of  tlie  same  section  is  that  "No  business  shall  be  done 
at  a  special  meeting  except  such  as  is  embraced  in  the  notice." 

The  power  and  jurisdiction  of  the  annual  town  meeting 
does  not  depend  upon  anything  stated  or  omitted  as  to  its 
object  in  the  notice  of  the  clerk. 

The  law  invests  the  annual  meeting  with  full  power  to  trans- 
act all  the  business  of  the  town,  and  notice  only  of  the  time 
and  place  of  its  meeting  is  required  by  the  statute.  We  do 
not  wish  to  be  understood  as  holding  that  even  this  statutory 
notice  of  the  annual  meeting  is  necessary. 

In  The  People  v.  Jackson  County,  92  111.  441,  it  is  said : 
"  Where  the  time  for  holding  a  general  election  is  fixed  by 
law,  the  law  operates  as  a  notice  of  the  time,  and  even  if  the 
notice  be  omitted,  the  election  is  valid." 

The  same  principle,  we  think,  is  applicable  to  the  annual  town 
meeting,  that  is,  that  all  electors  are  charged  with  notice  of  the 
time  when  such  meetings  will  be  held,  and  also  with  knowl- 
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edge  that  any  and  all  corporate  business  of  the  town  may  then 
lie  lawfully  transacted.  "  The  theory  of  annual  town  meet- 
ings," it  is  said  by  our  Supreme  Court  in  C.  &  I,  R.  R.  Co. 
V.  Mallory,  101  111.  583,  "  is  that  the  corporate  body  of  tlie 
town  is  present  for  the  purpose  of  transacting,  and  is  competent 
to  transact,  all  corporate  business  of  the  town  not  especially 
delegated  to  specified  officers." 

In  our  opinion,  the  annual  town  meeting  of  the  town  of 
Normal  of  April,  1890,  had  full  power  and  authority  to  con- 
sider and  act  upon  a  proposition  to  abandon  the  erection  of  a 
town  hall,  and  to  rescind  the  action  of  the  special  meeting  of 
June  22,  1889,  though  the  notice  of  the  town  clerk  as  to  the 
convening  of  such  meeting  contained  no  statement  that  such 
was  tlie  object,  or  one  of  the  objects,  of  the  meeting,  unless 
such  rescission  illegally  affected  some  vested  right  or  interest 
of  another.  We  may  tlien  inquire  who,  if  any  one,  was  unjustly 
affected  by  such  rescission  ?  " 

It  is  urged  that  the  contract  obUgations  of  the  town  through 
its  building  committee,  with  Metcalf,  was  impaired  and 
destroyed.  Prior  to  this  meeting,  negotiations  for  the  pur- 
chase of  lots  upon  which  to  erect  the  town  hall,  were  pending 
betw^een  the  committee  and  Metcalf.  Metcalf  had  offered  the 
committee  two  lots  forty-two  and  one-half  feet  in  width,  at 
$10  per  foot,  and  the  committee,  as  a  counter  proposition, 
offered  to  take  three  lots,  having  a  total  width  of  sixty-two 
and  one-half  feet,  at  the  price  named.  Metcalf  replied  that 
there  was  a  cloud  upon  the  title  to  the  forty-two  and  one-half 
feet  he  proposed  to  sell,  and  that  he  was  taking  steps  to  remove 
it,  and  that  he  desired  information  from  the  committee  as 
to  any  proposed  change  in  the  building  to  aid  him  in  answering, 
as  they  wanted  more  of  his  property  than  he  had  offered  to 
sell.  It  seems  that  Metcalf  and  the  individual  members  of 
the  committee  after  this  and  before  the  April  annual  meeting, 
had  informal  conversations  about  the  proposed  purchase  of 
his  property,  but  the  records  of  the  committee  do  not  disclose 
that  at  the  date  of  the  annual  town  meeting  any  further  action 
had  been  taken  about  it.  On  the  23d  day  of  May,  1890, 
more  than  a  month  after  the  annual  meeting  had  rescinded  all 
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action  looking  toward  the  building  of  a  town  hall,  the  building 
committee  ordered  that  an  abstract  of  the  title  to  Metcalf's  lots 
be  procured,  and  if  it  proved  satisfactory,  that  a  deed  from 
Metcalf  should  be  accepted  and  an  order  drawn  in  his  favor  in 
payment.  Metcalf  executed  a  deed  June*  3,  1890,  and  the 
committee  formally  accepted  it  June  7,  1890.  Manifestly, 
Metcalf  and  the  committee  had  not,  prior  to  the  annual  meet- 
ing, completed  a  valid  and  subsisting  contract. 

If,  however,  a  purchase  and  convej^ance  of  the  lots  had  been 
shown  to  have  been  made  before  the  annual  meeting,  it  would 
only  follow  that  the  rescission  would  not  operate  to  aflfect  that 
transaction.  The  fact  that  the  town  liad  become  the  owner  of 
the  site  for  a  hall,  would  not  bind  the  town  irrevocably  to  a 
.proposition  to  build  a  hall  upon  it  The  contract  with  Metcalf 
was  coupled  with  no  such  condition.  The  deed  made  by  him 
contained  no  such  requirement.  No  reason  is  perceivec;!  why 
the  corporate  mind  may  not  change  as  to  the  use  it  will  make 
of  corporate  property,  as  might  the  mind  of  an  individual. 
•  No  contract  for  the  erection  of  the  building  or  any  part  of 
the  work  of  its  construction  had  been  entered  into  when  the 
annual  meeting  decided  not  to  build,  and  the  fact  that  the 
•building  committee  afterward  contracted  for  its  construction 
and  paid  certain  sums  of  money  under  such  contract,  could  not 
operate  retroactively  and  make  invalid  the  action  of  the  town 


meetmg. 


It  is  insisted  that  tax  payers  who  bad  paid  taxes  levied  to 
raise  a  fund  to  build  the  town  hall,  had  rights  which  debarred 
the  town  from  rescinding  the  order  to  build.  Decisions  of 
the  Supreme  Court  of  Massachusetts  and  Vermont  are  cited 
as  supporting  tliis  doctrine.  We  have  examined  those  cases 
and  without  incumbering  this  opinion  with  a  recitation  of  the 
j^articular  facts  in  each  case,  it  may  be  said  that,  in  our  opinion, 
they  do  not  establish  the  principle  contended  for.  The  gen- 
eral principle  held  by  these  cases  is  that  a  town  can  not  rescind 
a  contract,  and  that  a  tax  payer  who  had  paid  taxes  levied  for 
a  specified  purpose,  may  require  that  the  fund  thus  raised  be 
applied  to  such  purpose,  that  is,  not  diverted  to  and  used  for 
other  enterprises  or  objects.     We  find  no  authority  for  the 
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view  that  a  tax  payer  who  had  paid  taxes  levied  for  a  certain 
purpose  by  a  town,  becomes  thereby  invested  with  such  right 
as  to  deprive  the  town,  which  had  all  its  power  from  a  majority 
of  the  legal  voters  of  the  town,  from  withdrawing  from  the 
completion  of  such  purpose.  All  that  is  required  in  such  cases 
is  a  restitution  to  such  tax  payers. 

It  is  not  contended  that  the  committee  paid  out  any  money 
without  knowledge  of  the  rescission,  by  the  annual  town  meet- 
ing, of  the  former  action  of  the  town.  The  proof  shows  that 
each  member  of  the  committee  was  personally  present  at  the 
annual  town  meeting. 

The  members  of  the  committee  had  no  vested  right  in  the 
office  or  position  of  committee  men,  so  as  to  prevent  the 
town  from  abandoning  the  project  of  building  a  hall,  or  from 
discharging  and  dissolving  the  committee. 

It  therefore  does  not  appear  that  when  the  town  of  formal 
rescinded  all  former  action  looking  toward  the  building  of 
a  town  hall,  that  any  person  had  acquired  rights  under  or 
because  of  such  former  action.  The  proof  shows  that  the 
auditing  board  of  the  town  audited  the  disbursements  of  the 
committee  and  accepted  the  same  as  valid  appropriations  from 
the  building  fund.  Whatever  effect  such  action  of  the  audit- 
ing board  may  or  might  have  in  the  way  of  saving  and  pro- 
tecting the  committee,  if  called  upon  to  account  to  the  town 
for  the  fund,  it  could  have  no  bearing  upon  the  question  of 
the  power  of  the  annual  town  meeting  to  act.  We  do  not 
tind  that  the  decree  appealed  from  directs  that  the  fund  be 
disposed  of  in  any  way.  That  portion  of  the  decree  is  as  fol- 
lows : 

"  The  other  question,  of  refunding  the  said  money  raised  as 
a  special  fund  for  town  hall  purposes,  should  be  reserved  for 
further  consideration  and  determination  in  case  other  and 
proper  parties  are  made  defendants." 

All,  therefore,  that  has  been  said  by  counsel  concerning  the 
injustice  and  illegality  of  a  supposed  plan  of  restitution  to  the 
tax  payers  can  have  no  application  to  the  record  before  us. 

The  adjudication  of  the  County  Court  in  the  matter  of  the 
application  of  the  county  collector  for  judgment  against  the 
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property  of  certain  of  the  appellees  (five  in  number),  for  the 
taxes  levied  to  build  this  town  hall,  is  relied  upon  as  a  bar  or 
estoppel  in  this  proceeding. 

To  create  a  complete  or  partial  bar,  the  prior  judgment 
must  be  between  the  same  parties,  standing  in  the  sanm 
capacity  or  else  between  their  privies.  Wells  on  Res  Adjudi- 
cata,  Sec.  15, 

The  parties  here  are  not  the  same  as  in  the  proceeding 
before  the  County  Court.  The  cause  of  action  was  not  the 
same.  The  appellants  were  not  parties  to  the  proceeding  in 
the  Count}'  Court,  and  we  find  no  reason  for  supposing  that 
the  judgment  of  that  court  in  any  respect  operates  as  a  bar  on 
an  estoppel  of  this  proceeding. 

Finding  no  error  the  decree  is  affirmed. 
»  Decree  affirmed. 
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Wabash  Railroad  Company  rr-^ 


V. 

H.  C.  Smith. 

BaiJroads — Negligence — Fire — Injury  to  Orchard — Witnesses: 

1.  It  being  established  that  a  friven  fire  oriirinated  from  an  engine  of  a 
company  named,  a  case  of  prima  facie  negliffence  is  made  out,  which,  if  not 
overcome  by  proof  on  the  part  of  the  company,  will  entitle  the  plaintiff  to 
the  judgment  obtained  by  him. 

2.  Where  the  evidence  in  a  given  case  is  sharply  conflicting,  in  the 
absence  of  passion  and  prejudice,  the  jury  must  be  regarded  as  the  sole 
judges  of  the  credibility  of  the  different  witnesses,  and  of  the  weight  of  the 
evidence  when  all  con-^idered  together. 

8.  The  fact  that  fire  and  sparks  did  escsipe  from  a  given  engine  will  of 
itself  justify  the  assumption  that  appliances  for  the  prevention  of  the  escape 
thereof  were  defective. 

4.  The  verdict  of  a  jury  will  not  be  set  aside  where  there  is  a  contrariety 
of  evidence,  and  the  facts  and  circumstances  by  a  fair  and  reasonable  intend- 
ment will  authorize  a  verdict,  even  if  it  should  appear  to  be  against  the 
weight  of  the  testimony. 

[Opinion  tiled  December  3,  1891.] 
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Appeal  from  the  Circuit  Conrt  of  Champaign  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Mr.  Geobgb  B.  Burnett,  for  appellant 

•    Messrs.  "W.   A.   Perkins  and   Francis  M.   "Wright,   for 
appellee. 

BooQs,  J".  Appellee  brought  this  action  on  the  case  to 
recover  for  damages  occasioned  to  his  orcliard  by  fire,  which 
he  claims  was  communicated  thereto  by  escaping  tire  and 
eparks  from  locomotive  engines  of  the  appellant.  Upon  a 
hearing  before  the  court  and  a  jury  a  verdict  was  rendered 
awarding  appellee  damages  in  the  sum  of  $800,  A  new  trial 
being  refused  by  the  court,  judgment  therefor  was  rendered 
against  appellant,  to  reverse  which  this  appeal  is  prosecuted. 

Two  reasons  only  are  relied  upon  for  reversal:  First, 
that  there  is  no  proof  in  the  record  that  the  fires  in  question 
were  communicated  from  appellant's  engines,  and  hence  the 
statutory  presumption  of  negligence  does  not  arise;  second, 
assuming  that,  upon  the  evidence  oflFered,  the  jury  might 
infer  that  the  fires  were  communicated  from  appellant's  en- 
gines, the  presumption  of  negligence  was  fully  and  conclu- 
sively rebutted  by  the  evidence  oflFered  by  appellant.  On  the 
first  of  these  grounds  there  can  be  no  serious  question  in 
this  court.  We  liave  carefully  examined  the  evidence  bear- 
ing thereupon,  and  find  it  suflicient  to  authorize  the  jury  to 
find  that  the  fire  so  originated. 

A  recitation  of  the  facts  and  circumstances  proven,  which  in 
our  opinion  justified  the  jury  in  so  finding,  would  serve  only 
to  extend  this  opinion  without  compensating  benefit  to  the 
litigants  or  the  profession. 

Tlie  appellee,  having  established  the  fact  that  the  fire  origi- 
nated from  the  engines,  thereby  made  out  a  case  of  prima  faci^ 
negligence,  which  if  not  overcome  by  proof  on  the  partof  appel- 
lant entitled  him  to  the  judgment  awarded  him  by  the  court. 
The  facts  which  will  overcome  and  rebut  this  prima  facie 
case  are  perhai)s  as  well  and  fully  stated  in  I.  B.  &  W.  Ky. 


Third  District— May  Term,  1891.        629 

Wabaflh  R.  R.  Co.  v.  Smith. 

Co.  V.  Craig,  14  ID.  App.  407,  as  elsewhere,  and  counsel  for 
appellant  adopts  tliat  statement  as  the  correct  exposition  of 
tlie  law,  copies  it  into  his  brief,  and  asserts  that  the  proof  in 
the  case  at  bar  establishes  tlie  existence  of  such  recited  facts. 
It  is  as  follows: 

"Assumiog  tliat  the  fire  was  caused  by  sparks  from  the 
locomotive,  this  indide  out  sl priTnay^acie  case  under  the  statute 
entitling  appellee  to  recover,  unless  the  same  was  rebutted 
by  proof  of  appellant.  This  it  has  successfully  done,  by  proof 
showing  that  the  smoke  stack  was  supplied  with  the  best  ap- 
pliances for  arresting  sparks  in  use  or  known  to  the  profes- 
sion of  locomotive  engineers;  that  it  was  examined  in  the 
shops  of  the  company  by  a  skilled  boiler-maker  on  the  day 
before  and  the  day  after  the  accident,  and  found  to  be  in  good 
condition  and  safe.  The  engineer  in  charge  of  the  locomotive 
at  the  time  of  the  accident  was  experienced  and  competent,  and 
properly  performed  his  duty,  and  the  engine,  smoke  8ta<ik  and 
spark  arrester ,^  were  all  safe  and  in  good  order,  and  the  grade 
nearly  level,  requiring  no  extra  speed,^^ 

If  these  facts  are  proven,  it  is  clear  that  the  presumption  of 
negligence  arising  from  the  mere  fact  that  the  fire  was  occa- 
sioned by  the  passing  train  was  fully  rebutted  and  the  appel- 
lant ought  to  have  prevailed.  We  can  not  say,  however,  that 
the  gi'ade  of  appellant's  road  passing  through  the  orchard  of 
appellee  where  the  tire  was  communicated  was  an"  easy  grade, 
nearly  level,  and  requiring  no  extra  speed." 

The  plaintiff  testified  it  was  an  up-grade  of  sixty  feet  to  the 
mile;  that  engines  had  to  put  on  full  steam  to  surmount  it 
if  the  train  was  heavy;  that  freight  trains  were  frequently  cut 
in  two  there,  and  taken  in  parts  over  the  grade;  and  that 
the  engines  threw  out  sparks  like  hail  while  going  up  tJie 
grade. 

Peter  Jones,  a  witness  for  appellee,  stated  there  was  a  con- 
siderable grade  there;  that  more  force  was  required  for  an 
engine  to  pass  the  orchard,  and  that  during  the  same  month  of 
August  in  which  the  damage  to  the  orchard  was  done  by  fire, 
lie  frequently  saw  sparks  flying  from  the  engines  when  pass- 
ing through  the  orchard.    Alonzo  Smith,  another  witness,  said 
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the  grade  was  higher  then  east  or  west  of  that  point;  tliat  the 
engines  did  a  great  deal  of  puffing  in  getting  np  the  grade; 
that  he  had  seen  iire  and  cinders  falling  from  the  engine  there. 
Susan  Dick  testified  tliat  the  trains  stalled  on  the  ^rade  there 
several  times  that  summer;  had  to  be  cut  in  two  and  part 
taken  over  at  a  time;  that  s|)ai-ks  flew  from  the  engine  as  they 
went  up  the  grade  in  the  orchard. 

Mrs.  Norton,  another  witness,  had  seen  freight  trains  i^.earlj 
stopped  when  going  up  the  grade,  which  she  said  was  steep 
in  the  orchard.  August  Brooghtener,  a  witness  for  appellee, 
saw  engines  stall  there  and  the  trains  cut  in  two  and  taken  over 
in  parts  that  same  summer. 

Harry  Dick  saw  the  trains  stall  there,  saw  them  cut  in  two 
and  taken  over  in  parts  a  number  of  times  that  summer.  He 
saw  the  freight  train  pass  along  there  the  time  of  the  fire  on 
August  5th,  and  says  that  the  engine  was  exhausting,  and 
going  fast 

Herringer,  -Ryan,  Yane  and  Clark,  appellant's  locomotive 
engineers,  and  Vanderhook,  its  civil  engineer,  testified  in  sub- 
stance that  tlie  grade  is  only  an  ordinary  one  and  they  liad  no 
trouble  in  getting  over  it,  not  hard  pulling  for  an  engine  to 
get  over  it,  etc.,  etc. 

All  these  witnesses  were  seen  and  heard  by  the  jnry,  and  it 
was  for  the  jury  to  give  weight  and  effect  to  the  testimony 
of  each  and  all  of  them. 

The  evidence  was  conflicting,  sharply  so,  and  the  jnry  being, 
so  far  as  we  can  see,  free  from  passion  or  prejudice,  must  be 
regarded  as  the  sole  judges  of  the  credibility  of  the  different 
witnesses  and  of  the  weight  of  the  evidence  when  all  consid- 
ered together.  It  is  to  be  also  remembered  that  the  burden 
of  producing  a  preponderance  of  evidence  upon  this  point  is 
cast  by  law  upon  the  appellant  In  the  case  of  C.  &  A.  K.  R 
Co.  V.  Quaintance,  58  111.  389,  cited  to  us  with  approval  by 
appellant,  it  is  said:  "The  evidence  shows  the  grade  was  sfeep 
and  difficult  of  ascent  It  requires  much  more  steam  than  is 
ordinarily  used  to  get  the  train  over  the  grade  at  that  point 
The  more  steam  that  is  used  the  greater  will  be  the  exhaust, 
and  consequently  a  greater  volume  of  sparks  will  be  thrown 
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out  and  with  much  greater  force."  The  same  facts  may  have 
been  found  by  the  jury  to  have  been  proven  in  this  case,  and 
from  such  facts  they  might  properly  have  deduced  the  same 
conclusions. 

Nor  can  it  be  said  that  the  jui*y  necessarily  should  have 
found  from  the  evidence  that  the  appliances  for  arresting 
sparks  had  been  examined  on  the  days  in  question  and  found 
in  good  condition  and  safe. 

The  jury  were  fully  convinced  that  fire  or  sparks  did  escape 
from  the  engines  to  the  orchard  and  this  fact  of  itself  would 
tend  to  induce  a  belief  that  there  might  be  some  defect  in  the 
appliances  so  ingeniously  contrived  and  said  to  be  so  effective 
in  preventing  sparks  or  iii*e  from  passing  from  the  engine. 
This  belief  was,  no  doubt,  strengthened  by  the  statement  of 
John  Kyan,  one  of  appellant's  engineers,  who  testified  that  he 
should  think  there  was  something  wrong  with  an  engine  if  it 
threw  fire  fifty  feet,  which  was  the  distance  from  the  ti*ack  to 
the  orchard. 

Further,  the  proof  as  to  the  inspection  of  the  engines  was 
largely  of  records  made  by  the  inspectors  and  in  some  respects 
not  calculated  to  strongly  impress  the  mind  of  the  jury.  For 
instance,  the  following  portion  of  the  testimony  of  Inspector 
Davis : 

Q,     Look  at  your  record  as  to  engine  No.  886. 

A.  I  have  it  *  *  *  It  was  in  the  morning  when  I 
inspected  it.     *    *    *     It  was  in  first  class  condition. 

Q>     What  do  you  know  about  engine  486  on  August  5? 

A.     That  is  all  right. 

Q.     Did  you  examine  it? 

A.     Yes,  sir. 

Q.    To  same  extent  as  the  others? 

A.     Yes,  sir. 

Q.    You  may  tell  the  jury  whether  these  records  were 
made  at  the  time  when  these  engines  came  in. 
A.     Yes,  sir. 
Q.     And  made  by  you? 
A.     Yes,  sir. 
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Q.     And  that  is  your  record? 

A.    Yes,  Bir. 

Cross-examination : 

Q.  How  does  it  come  that  D.  J.  Putts'  name  is  signed  to 
this  report? 

A.  He  is  night  inspector.  I  inspect  all  engines  that  come 
in  there  and  he  puts  them  down. 

Q.  Did  you  inspect  engine  486,  or  Putts?  that  is  Putts' 
work,  ain't  it? 

A.     Yes. 

Q.     Look  at  368;  that  is  same  thing,  ain't  it? 

A.     He  is  working  under  me. 

Q.     You  are  not  there  when  he  is  on  duty  ? 

A.     No,  sir,  I  am  not. 

The  jury  believed,  that  the  appliances  for  arresting  sparks 
and  fire  were  effective  for  that  purpose  if  kept  in  good  oixier. 
They  knew  that  fire  and  sparks  did  escape  in  great  quantities 
from  the  engines,  and  the  conclusion  that  the  spark  arresters 
were  not  in  good  order,  naturally  and  logically  followed.  We 
could  not  say  that  conclusion,  thus  reached,  should  have  been 
overcome  by  the  testimony  of  the  inspectors  and  the  records 
they  produced,  which,  as  has  been  seen,  were  not  altogether 
satisfactory  and  convincing,  to  say  the  least. 

It  is  conceded  by  appellant  tliat  the  instructions  of  the  court 
stated  the  law  of  the  case  correctly  to  the  jury,  and  the  only 
ground  upon  which  we  are  asked  to  reverse  the  judgment  is 
that  the  verdict  of  the  jury  was  contrary  to  the  evidence.  In 
the  case  of  I.  C.  R  R.  Uo.  v.  Gil  lis,  68  III.  317,  it  is  said  that 
"  If  any  rule  of  court  can  be  said  to  be  so  wejl  established  as 
to  be  neither  questioned,  nor  require  the  citation  of  authority 
to  support  it,  it  is  that  a  verdict  of  a  jury  will  not  be  set  aside 
where  there  is  a  contrariety  of  evidence,  and  the  facts  and 
circumstances  by  a  fair  and  reasonable  intendment  will  author- 
ize a  verdict,  even  if  it  should  appear  to  be  against  the  weight 
of  the  testimony." 

We  think  this  case  was  fairly  and  impartially  tried  and  that 
the  facts  and  circumstances  proven  were  sufficient  to  authorize 
the  jury  in  coming  to  the  conclusion  that  they  did.  Thei-e- 
fore  the  judgment  is  aflirmed.  Judgment  affirmed. 
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Village  of  South  Danyille 

V- 

Rebecca  L.  Jacobs. 

Municipal  Corporations — Ch-dinance — Cattle^Running  at  Large  qf-^ 
Resistance  to  Officer — Witnesses, 

1.  A  court  may  not  limit  the  number  of  witnesses  a  party  may  introduce 
unless  it  be  upon  some  queHtion  collateral  to  the  main  issue.  If  a  fact  is 
sufficiently  proven  and  is  not  controverted,  or  if  it  is  expressly  admitted  by 
the  adverse  party,  a  court  may,  in  the  exercise  of  a  sound  discretion,  refuse  to 
allow  its  time  to  be  wasted  in  hearing  further  evidence;  but  when  a  control- 
ling fact  is  controverted,  each  party  has  the  right  to  have  all,  witnesses  heard 
who  have  knowledge  of  facts  and  circumstances  bearing  upon  the  contested 
point,  and  to  deny  the  right  is  error. 

2.  in  the  case  presented,  this  court  holds  th^t  the  trial  court  erred  in 
refusing  to  allow  certain  witnesses  offered  by  the  plaintiff  to  testify,  and 
that  the  judgment  against  it  can  not  stand. 

[Opinion  filed  December  3, 1891.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 
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Mr.  George  G.  Ma.bin,  for  appellant. 

Messrs.  W.  A.  Young  and  John  F.  Buckneb,  for  appellee. 

BoGGB,  J.  The  ordinances  of  the  village  of  South  Danville 
prohibit  the  running  at  large  of  any  species  of  cattle  within  its 
corporate  limits,  and  also  provide  for  the  infliction  of  a 
penalty  in  the  way  of  a  fine  upon  any  one  who  shall  or  may 
resist,  obstruct,  hinder,  or  delay  an  officer  of  the  village  when 
in  the  discharge  of  his  official  duty. 

The  appellee  was  arrested  and  brought  before  the  police 
magistrate  of  the  village  upon  a  charge  that  she  had  resisted 
and  obstructed  one  Peter  Alix,  village  constable  and  pound- 
keeper,  when  he  was  endeavoring  to  seize  and  impound  two 
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calves  belonging  to  appellee,  which  appellant  claims  were 
then  running  at  large,  contrar}'  to  the  ordinance  of  the  village. 

The  case  was,  u)X)n  a  change  of  the  venue,  tried  before  a 
justice  of  the  peace,  and  the  appellee  by  appeal  brought  it 
into  the  Circuit  Court,  where,  upon  a  trial  before  a  jury,  the 
appellee  was  acquitted  of  the  charge,  and  the  village  prosecutes 
this  appeal  to  this  court. 

The  evidence  produced  before  the  jury  clearly  showed, 
and  the  appellee  by  her  counsel  formally  and  expressly 
admitted  that  appellee  had  resisted  and  obstructed  the  officer, 
but  they  and  she  denied  that  the  calves,  though  on  the  street, 
were  running  at  large  within  the  meaning  of  the  ordinance, 
and  that  therefore  she  lawfully  might  resist  and  prevent  tli^ 
officer  from  seizing  and  impounding  them. 

The  appellant  had  present  in  court  seven  witnesses  to 
sustain  the  issue  upon  its  part.  After  five  (^  them  had  been 
examined  (to  quote  from  the  bill  of  exceptions),  the  plaintiff 
tendered  other  witnesses  by  which  to  prove  the  fact  that  the 
calves  were  running  at  large,  to  wit,  Catherine  M.  Wilks  and 
Juliette  Golding,  but  the  court  held  that  it  ''was  unnecessary, 
and  announced  that  he  would  limit  the  defendant  to  an  equal 
number  of  witnesses  on  the  same  point,"  to  which  action  of 
the  court  plaintiff  by  its  counsel  then  and  there  duly  excepted. 

The  case  for  appellant  was  then  closed,  whereupon  counsel 
for  appellee  moved  the  court  to  instruct  the  jury  to  find  a 
verdict  for  the  defendant,  which  motion  the  court  overruled. 
This  action  of  the  court  demonstrates  that  the  evidence  already 
produced  was  regarded  by  the  court  as  sufficient  to  justify  a 
finding  by  the  jury  that  the  calves  were  "running  at  large" 
within  the  meaning  of  the  ordinance.  The  testimony  of  the 
appellee  and  four  witnesses  in  her  behalf  was  then  submitted 
to  the  jury,  who  returned  a  verdict  for  the  appellee. 

Appellant  entered  a  motion  for  a  new  trial,  and  in  support 
thereof  filed  affidavits  of  Catherine  M.  Wilks  and  of  Juliette 
Golding,  in  which  each  swear  that  she  was  present  in  the 
court  room  as  a  witness  for  appellant,  and  ready  and  willing 
to  testify  when  the  court  ruled  that  they  would  not  be  heard. 
The  affidavits  also  state  fully  what  the   testimony  of  each 
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^vould  have  been,  and  from  them  it  is  manifest  that  each 
would  have  testified  to  facts  and  circumstances  bearing 
directly  and  forcibly  upon  the  question  of  whether  the 
"calves  were  at  lar^^e,"  and  tending  strongly  to  sustain  the 
issue  upon  the  part  of  the  appellant.  Was  it  error  for  the 
court  to  decline  to  allow  their  testimony  to  be  heard  by  the 
jury? 

Sec.  15,  Chap.  33  of  the  statutes  giving  the  court  power 
to  limit  the  number  of  witnesses  whoso  fees  are  to  be  taxed, 
does  not  empower  the  court  to  limit  the  number  who  shall 
testify.  We  are  aware  of  no  rule  authorizing  a  court  to  limit 
the  number  of  witnesses  a  party  may  introduce,  unless  it  be 
upon  some  question  collateral  to  the  main  issue.  If  a  fact  is 
sufficiently  proven  and  is  not  controverted,  or  if  it  is  expressly 
admitted  by  the  adverse  party,  a  court  may,  in  the  exercise  of 
a  sound  discretion,  refuse  to  allow  its  time  to  be  wasted  in 
hearing  further  evidence.  When,  however,  a  controlling  fact  is 
controverted,  each  party  has  the  right  to  have  all  witnesses 
heard  who  have  knowledge  of  facts  and  circumstances  bearing 
upon  the  contested  point,  and  to  deny  the  right  is  error. 
Gray  v.  St.  John,  35  111.  222;  Union  Nat.  Bank  v.  Baldenwick, 
45  111.  375;  White  v.  Hermann,  51  111.  243. 

The  cases  of  Gray  v.  St  John,  and  Union  Nat.  Bank  v. 
Baldenwick,  «wpra,  are  cited  by  counsel  for  appellee  in  support 
of  the  action  of  the  court  in  limiting  the  number  of  appellant's 
witnesses. 

In  the  first  of  these  cases  it  is  said:  **  Courts  have  the  right 
to  limit  the  number  of  witnesses  to  prove  a  particular  fact," 
but  this  expression  must  be  considered  in  connection  with  the 
sentence  immediately  following  it,  which  is,  *  when  a  fact  is 
sufficiently  proven  and  is  not  controverted  the  court  may 
refuse  to  suffer  its  time  to  bo  occupied  in  hearing  furcher 
evidence  on  that  point;'  and  in  the  Union  Nat  Bank  v. 
Baldenwick,  it  is  expressly  said,  *  If  a  fact  is  not  controverted 
it  is,  no  doubt,  in  the  discretion  of  the  court  to  limit  the  number 
of  witnesses  to  prove  it;  but  when  the  truth  of  a  fact  is 
controverted  it  is  otherwise." 

Counsel  for  appellee  cite  also  Clement  v.  Brown,  30  III.  43, 
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as  authority  supporting  the  action  of  the  court  in  limiting  the 
number  of  appellant's  witnesses.  In  that  case  one  Morse,  a 
witness  for  plaintiff  below,  had  testified  to  a  fact  which  was  in 
nowise  contradicted,  and  defendant  offered  other  witnesses  to 
prove  the  same  fact  and  the  court  excluded  them.  In  reference 
to  this  it  is  said :  "  There  was  no  error  in  refusing  to  hear  tlie 
testimony  of  the  witnesses  Tilrick  and  Walkins,  as  it  was 
merely  cumulative,  the  fact  having  been  admitted  by  the 
witness  Morse. 

In  the  case  at  bar  the  controverted  question  was  whether 
the  calves  were  running  at  large,  and  the  truth  of  it  was 
practically  the  sole  question  for  the  determination  of  the  jury. 
The  testimony  of  the  rejected  witnesses  tended  strongly  to 
support  the  appellant  upon  tliat  issue  and  the  village  had  an 
undoubted  right  to  have  it  heard  by  the  jury,  and  it  was  error 
to  exclude  it. 

For  that  reason  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 


Mary  A.  Duggan 

V. 

Peoria,  Decatur  &  Evansville  Railway  Company. 

Railroads — Negligeyiee — Killing  of  Stock — Ordinance — Speed, 

1.  It  is  of  no  importance  whether  a  fence  opposite  the  place  where  an  ani- 
mal was  killed  by  a  train  was  frood  or  bad,  unless  it  appears  that  by  reason 
of  the  condition  thereof  at  such  point  the  animal  got  upon  the  track. 

2.  Ordinances  designed  to  prevent  tlie  dangrer  to  persons  and  property 
incident  to  the  rapid  movement  of  trains  throu$rh  municipal  corporations, 
are  in  the  nature  of  police  ref^ulations  and  sustiiinable  only  as  such. 

3.  Where  a  legislative  act,  by-law,  or  ordinance,  is  entire  and  indivisible, 
each  part  having  a  general  influence  over  the  r«»st,  and  one  part  be  void,  it 
is  all  void;  but  when  the  parts  are  distinct  and  separable,  so  that,  the  invalid 
part  being  stricken  out.  that  which  remains  is  complete  within  it^^elf  and 
capab!e  of  being  executed  within  the  apparent  legislative  intent,  wholly  inde- 
pendent of  that  which  is  rejected,  it  must  be  sustained. 
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4.  Where  a  statute  attempts  to  accompliRh  two  objects  and  is  void  as  to 
one,  it  mny  still  be  complete  as  to  the  other;  but  if  the  purpose  is  to  accom* 
plish  a  sinjrle  object  only,  and  some  of  its  provisions  are  void,  the  whole  must 
fall  unless  sufficient  remains  to  effect  the  object  without  the  aid  of  the  invalid 
portion;  and  if  the  parts  are  so  inseparably  connected  with,  and  dependent 
on  each  other,  as  conditions,  considerations  or  compensations  for  each  other, 
as  to  warrant  the  beHef  that  the  law  maker  intended  them  as  a  whole,  and . 
if  all  could  not  be  carried  into  effect  the  residue  would  not  have  been  enacted 
independently,  then  if  some  parts  are  invalid  the  whole  enactment  will  fail. 

5.  A  municipal  ordinance  limiting  the  speed  of  all  trains  to  eight  miles 
per  hour,  contravenes  a  legislative  act  providing  that  ordinances  shall  not 
limit  speed  in  case  of  passenger  trains  to  less  than  ten  miles  per  hour,  nor 
in  other  cases  to  less  than  six  miles  per  hour.  This  court  holds  invalid 
such  ordinance  in  the  case  presented. 

6.  This  court  holds  that  the  ordinance  in  question  waH  not  properly  proved 
and  was  rightfully  rejected,  the  propf  being  that  the  book  produced  **waB 
the  published  ordinances  of  the  village  under  which  the  village  acted  in  the 
year  1887/*  it  not  appearing  that  the  book  purported  to  be  published  by  the 
authority  of  the  village  corporation,  nor  when  the  particular  ordinance  took 
effect. 

7.  A  count  in  a  declaration  averring  negligence  in  running  a  train  at  a 
greater  speed  than  eight  miles  per  hour  *'  in  violation  of  the  statute  of  the 
State,"  should  be  disregarded,  there  being  no  statute  regulating  speed  in 
the  absence  of  an  ordinance,  such  count  not  averring  that  the  npeed  was 
dangerous  or  unreasonably  high  in  view  of  the  situation. 

8.  Where  the  proof  as  to  the  items  of  a  given  claim  is,  with  all  the  infer- 
ences the  jury  can  justifiably  draw  from  it,  so  insufficient  that  a  verdict 
for  the  plaintiff  must  have  been  set  aside,  the  court  is  not  bound  to  submit 
the  case  to  the  jury,  and  a  verdict  may  properly  be  directed  for  the  defend- 
ant. 

9.  In  the  case  presented,  this  court  holds  that  the  point  that  it  was  not 
shown  that  defndants*  road  had  been  open  for  use  six  months  before  the 
injury,  though  technical,  can  not  be  disregarded,  although  the  proof  was  that 
the  fence,  the  alleged  insufficiency  of  which  is  claimed  to  have  caused  the 
injury,  had  been  built  *'  several  years  '*  before  the  trial,  which  took  place 
some  years  after  the  injury. 

10.  The  mere  building  of  a  fence  does  not  require  the  company  to  keep 
it  in  repair  unless  the  railroad  has  been  in  operation  for  six  months. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Conrt  of  Moultrie  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Spitler  &  Hudson,  for  appellant. 

Messrs.  Eden  &  Harbauqh  and  Stevens  &  Hobton,  for 
appellee. 


•>i5  ApPEULATE  CorKTS  OF  IlXJDfOlJ^ 

Vol.  4j.;  l^zg»m  ▼.  P..  DAE-  Bj.  Ox 

Wall,  P.  J.  Tliia  was  an  action  on  the  case  broagfct  bj 
ai'(<;!'ant  a;^in»t  a{4ie!!ee  for  the  va*ae  of  a  o/.i  and  aeov 
k.'Asi}  bj  the  trains  of  ap;  ellee.  As  to  ibe  cw't,  the  groond  <rf 
nf'g'Igence  all^fged  was  tliat  the  r<*ad  was  not  sn£c:eDt!Y 
fc'Dced,  arj']  as  to  the  cow,  that  the  train  was  running  at  a  rate 
of  i^j^ed  forbidden  bv  the  ordinance  of  the  vil:a<re,  within  the 
'limits  of  which  the  killing'  r»ccnrrcd. 

After  tljc  evidence  of  tlie  plainti^  was  closed,  the  conrt«on 
the  motion  of  the  defendant,  instmcted  the  jcfV  to  render  a 
verdict  of  not  guilty,  and  tliia  mling  presents  the  nsain  qoes- 
tion  now  to  be  considered.  It  did  not  ap]>ear  that  the  rail- 
road had  been  ojK.n  for  nse  six  months  before  tlie  injorj  was 
committed,  thcmgh  it  did  appear  that  the  fence  liad  been  boilt 
"  several  years  "  before  the  trial,  which  was  about  four  years 
after  the  injury.  This  objection  to  the  proof,  though  purely 
technical,  can  not  be  disregarded.  O.  &  M.  R.  R.  Co.  v. 
Jones,  27  111.  41;  Same  v.  Meiscnheimer,  27  111.  30;  F.  D.  & 
E.  Ry.  Co.  V.  Purviance,  15  III.  App.  1 12.  Nor  does  the  mere 
building  of  a  fence  require  the  company  to  keep  it  in  repair 
unless  the  railroad  has  been  in  operation  for  six  months.  T. 
r.  &  W.  Ry.  Co.  V.  Miller,  45  III.  42. 

There  was  no  proof  that  the  colt  got  on  the  track  by  rea- 
son of  the  alleged  defective  condition  of  the  fence.  Indeed,  it 
is  not  feliown  where  it  came  on  the  track,  though  all  the  proof 
on  the  Bubject  tends  to  show  that  it  {msecd  through  a  gate  at 
a  private  crossing  and  that  the  gate  was  not  open  through  the 
fault  of  the  company.  There  was  no  negligence  alleged  or 
proved  as  to  the  operation  of  the  train,  and  therefore  the  sole 
ground  of  complaint  was  that  the  fence  was  insufficient 

The  rule  is  that  the  ])lace  where  the  animal  got  on  the 
track  is  the  precise  thing  to  be  considered. 

It  is  not  importmt  whether  opposite  the  place  where  it  was 
killed  the  fence  was  good  or  bad,  unless  it  apfjears  that  by  rea- 
son of  the  condition  of  the  fence  there,  it  got  upon  the  track. 
Q.  W.  R.  R.  Co.  V.  Hanks,  36  111.  281;  C,  B.  &  Q.  R  R  v. 
Farrelly,  3  III.  App.  60;  Alsop  v.  O.  &  M.  R  R  Co.,  19  111. 
App.  292. 

There  was,  then,  no  proof  upon  which  to  support  the 
plaintiff's  claim  in  respect  to  the  colt 
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The  proof  as  to  the  cow  was  that  it  was  killed  by  a  freiofht 
train  on  a  crossing  within  the  limits  of  the  village,  and  that 
the  train  was  running  at  a  rate  of  speed  higher  than  allowed 
by  an  ordinance  of  the  village,  which  plaintijff  proposed  to 
give  in  evidence,  but  which  the  court  refused  to  admit.  The 
ordinance  limited  the  speed  of  all  trains  to  eight  miles  per 
hour.  The  statute,  Par.  87,  Chap.  114,  provides,  "  that  no 
ordinance  shall  limit  the  rate  of  speed  in  case  of  passenger 
trains  to  less  than  ten  miles  per  hour,  nor  in  any  other  cases 
to  less  than  six  miles  per  hour." 

The  ordinance  in  terms  applies  to  all  trains,  and  therefore 
contravenes  the  statute  which  forbids  a  restriction  of  eight 
miles  per  hour  as  to  passenger  trains. 

The  power  to  pass- the  ordinance  is  given  by  the  statute  and 
is  subject  to  the  limitation  therein  contained,  hence  it  was 
clearly  invalid  as  to  passenger  trains.  C.  B.  &  Q.  R.  R  Co. 
V.  Dongherty,  12  111.  App.  181.  It  is,  however,  insisted  that 
while  this  is  true,  it  is  valid  as  to  freight  trains.  Such  a  con- 
struction makes  it  necessary  to  read  the  ordinance  as  though 
providing  that  no  passenger  or  other  trains  should  exceed  the 
rate  fixed,  and  then  reject  the  invalid  portion  and  retain  the 
residue,  thus  giving  it  application  not  to  all  trains  but  to  all 
except  passenger  trains.  As  must  be  conceded,  the  prime 
object  was  to  regulate  the  speed  of  passenger  trains  for  thc}' 
exceed  all  others  in  speed.  It  would  be  a  remarkable  provis- 
ion to  limit  the  slower  trains  and  not  the  faster  and  it  can  not 
be  presumed  that  such  a  purpose  was  in  view. 

The  ordinance  was  designed  to  prevent  the  danger  to  per- 
sons and  property  incident  to  the  rapid  movement  of  trains 
through  a  municipal  corporation,  and  it  is  in  its  nature  a  police 
regulation  and  sustainable  only  as  such.  It  can  not  be  su|> 
posed  that  it  was  intended  to  apply  to  trains  which  run  slowly 
as  a  rule  and  not  to  apply  to  those  which  usually  run  at  great 
speed. 

It  is  found  sometimes  that  an  act  of  the  legislature  is  in 
some  of  its  features  unconstitutional,  while  other  parts  stand- 
ing alone  are  not  so  objectionable,  and  it  is  sometimes  found 
that  a  by-law  or  ordinance  of  a  corporation  is  in  part  op- 
posed to  the  charter,  and  in  part  free  from  such  objection. 


'•:.•  -  A?>7.11  tTX  T.Tl'T^   ' -1  IlZ. 
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'/f  ^y^r;,'^;f  ^a:''  r,\  ior  e^rh  'jther.  t^  to  wirraiit  tLe  lie'Sef  iLit 
Uj%  .4jir  r/  ak'.T  UAf-rAfri  tl.cin  at  a  wLvIe,  and  if  a'!  cc«-!d  SC'I 
*^    ^rs^TT  *A    iu*o   ef:c-et   the   re&'-i'ie  wc-Td   not   lire    been 

i^r'^f.*,.^*  ii,^l<:d:rs']^:Ti*\^  then  if  fr'-'xne  farts  are  isva'id  the 
%jh'/'/;  fcrj'^r*rMrrit  will  fa;I.  CooTcf  on  Const: tTstional  L:m- 
jia»>yfjs  Src*,  177,  179;  D/.Ion  on  Man:cif4il  CorjK>rat;oiJS, 
Hint.  ZrA.  2d  f>h 

A''j/Iylfjjr  the  nj'e  thus  etatcd.  we  are  indioed  to  think  the 
whole  or'l'iuauf'e  under  confciderat:on  is  inralid.  It  would 
^;efri,  however,  that  the  rule  is  hardly  applicable,  for  the 
rt'ut'on  ttiat  it  is  a  case  where  the  effort  is  to  amend  the  enact- 
ment \ty  a  liniifHtion  or  qualification  not  expressed  or  designed 
hv  the  law  niiiker. 

The  ordinance  apy^lies  to  an  entire  class,  as  to  a  part  of 
wlii'h  it  IK  invalid,  and  the  construction  suggested  requires 
tlio  court  U)  retain  it  as  to  Pome  s])ecific  members  of  the  class, 
leaving  the  more  important  member  unprovided  for,  when 
there  is  no  reason  to  suppose  that  such  was  or  would  have 
hetjn  the  purpc)So  of  the  village  counsel.  In  this  view  also 
wo  are  dispoHod  to  hold  the  entire  ordinance  invalid. 

It  was  objected  further  that  the  ordinance  was  not  properly 
proved.  The  objection  was  made  when  the  ordinance  was 
ofTored.     The  j)roof  offered  was  that  the  book  produced  ",wa8 
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the   published  ordinances  of  the   village   under   which  the 
village  acted  in  the  year  1887," 

It  does  not  appear  that  the  book  purported  to  be  published 
by  the  authority  of  the  village  corporation,  nor  when  the 
particular  ordinance  took  effect. 

No  eflPort  or  oifer  was  made  to  meet  this  formal  objection. 
The  ordinance  was  properly  rejected,  first  because  it  was  not 
sufficiently  proved,  and  second  because  it  was  invalid. 

No  proof  of  negligence  was  offered  in  regard  to  the  killing 
of  the  cow  except  that  the  speed  of  the  train  was  in  excess  of 
that  allowed  by  the  ordinance;  nor  under  the  averments  of  the 
second  count  was  any  other  proof  of   negligence  competent 

The  third  count  averred  negligence  in  running  at  a  greater 
speed  than  eight  miles  per  hour  in  violation  of  the  statute  of 
the  State.  There  is  no  statute  regulating  speed  in  the  absence 
of  an  ordinance,  and  it  was  not  averred  that  the  speed  was 
dangerous  or  unreasonably  high  in  view  of  the  situation. 
Hence  the  count  was  faulty  and  properly  disregarded  for  that 
reason. 

Upon  the  whole  case  we  are  inclined  to  agree  with  the  Cir- 
cuit Court  that  the  proof  as  to  both  items  of  the  plaintiff's 
claim  was,  with  all  the  inferences  the  jury  could  justifiably 
draw  from  it,  so  insufficient  that  a  verdict  for  the  plaintiff 
must  have  been  set  aside,  and  in  such  case  the  court  was  not 
bound  to  submit  the  case  to  the  jury,  and  it  was  proper  to 
direct  a  verdict  for  the  defendant  Simmons  v.  0.  &  T.  R.  R. 
Co.,  110  111.  34:0.     The  judgment  is  affirmed. 

Judgment  affirmed. 


William  M.  Wilkinson,  Administrator, 

V. 

Anna  Ward. 

Adminisf ration — Citation  to  Settle — Judgments  and  Decrees — Interest — 
Evidence — Practice. 

1 .  The  jiidgraent  of  the  County  Court  upon  the  report  of  an  administra- 
tor is  a  separate  judgment  upon  each  item  therein,  and  an  appeal  from  buch 
judgment  brings  up  only  the  items  appealed  from. 


\ 
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2.  The  di^miitsal  of  an  appeal  in  the  Circa  it  Court  as  to  certain  iteuis  of 
nich  acrountt  leaFpg  the  jadgment  of  the  County  Court  ftanding  as  to  them, 
and  binding  upon  both  parties. 

3.  An  administrator  can  not  refuse  to  account  for  a  fund  arising  out  of 
the  estate  of  his  intestate,  although  it  rightfully  belonm  to  the  widow,  she 
having  directed  him  to  receive  the  same  and  apply  it  on  the  debts  of  the 
estate. 

4.  It  is  the  duty  of  an  administrator  to  report  the  persona!  property  of 
his  intestate  to  the  court,  and  ditfpose  of  the  same,  under  its  order;  foiling 
in  this,  he  Fhould  be  charged  with  its  value. 

5.  An  estate  should  not  pay  for  the  services  of  an  attorney  rendered  its 
administrator  as  an  individual. 

6.  An  agreement  between  the  parties  to  a  given  suit  that  depositions 
previously  taken  shall  be  evidence  upon  trial,  amount  to  a  waiver  of  afoilure 
to  give  notice  of  the  time  and  place  of  taking  the  same. 

7.  An  objection  to  the  admission  of  the  evidence  of  a  party  named, 
should  not  first  be  raised  herein. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Conrt  of  Callioiin  County;  the 
Hon.  George  W.  Herdman,  Judge,  presiding. 

Messrs.  Withers  &  Eainey,  for  appellant 

Messrs.  J.  S.  Carb  and  T.  J.  Selby,  for  appellee. 

Booos,  J.  Joaiah  Woodward  died  intestate  in  Calhoun 
County  March  17,  1864,  leaving  only  one  child,  Anna,  now 
Anna  Ward,  the  appellee. 

The  appellant  was  appointed  administrator  of  the  estate  in 
April,  1864.  In  July,  1886,  the  appellee  filed  a  petition  in 
the  County  Court  of  Calhoun  County  asking  that  the  appel- 
lant as  such  administrator  be  cited  to  make  settlement  of  the 
estate.  In  answer  to  the  citation,  the  administrator  presented 
a  report,  to  which  the  appellee  filed  exceptions.  A  hearing 
was  liad  at  the  January  term,  1887,  of  the  said  County  Court, 
which  resulted  in  an  order  and  decree  of  that  court  stating  the 
items  of  charges  awarded  against  the  administrator,  and  of 
credits  allowed  him,  and  finding  a  balance  of  $46.87  due  the 
estate.  The  appellee  perfected  an  appeal  to  the  Circuit  Court 
of  Calhoun  County  from  this  judgment  or  order  of  the  County 
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Court  as  to  certain  items  which  she  alleged  ought  to  have 
been,  but  were  not,  charged  against  the  administrator,  and  as 
to  certain  items  allowed  as  credits  to  him,  which  she  claims 
ought  not  to  have  been  so  allowed. 

Tiie  appellant  did  not  appeal  from  the  lindin*];  of  the  County 
Court  in  any  respect. 

The  Circuit  Court  of  Calhoun  County  upon  trial  of  the  mat- 
ters thus  brought  into  that  court  by  appeal,  entered  a  decree 
and  order  stating  fully  the  account  of  the  administrator  with 
the  estate  and  finding  him  indebted  to  the  appellee  as  sole  heir 
of  the  deceased,  in  the  snm  of  $983.71.  From  this  finding  and 
decree  of  the  Circuit  Court  the  appellant  perfected  this  ap- 
peal to  this  court. 

The  assignments  of  error,  seven  in  number,  will  be  con- 
sidered and  disposed  of  in  the  order  as  presented  by  the 
appellant.  "  First,  that  the  Circuit  Court  erred  in  charging 
appellant  with  $415 of  rents."  This  total  of  rents  is  made  up 
of  two  items  and  both  were  allowed  against  the  appellant  by 
the  County  Court,  and  that  finding  not  having  been  appealed 
from  by  him  became  binding  as  to  him.  The  judgment  of  the 
County  Court,  upon  the  report  of  an  administrator,  is  a  sepa- 
rate judgment  upon  each  item  in  the  report,  and  an  appeal 
from  such  judgment  only  brings  up  the  items  appealed  from. 
Curts   V.  Brooks,  71  III.  125;  Morgan  v.  Morgan,  83  111.  196. 

It  is  true  that  the  appellee  appealed  from  the  decision  of 
the  County  Court  as  to  these  items,  but  in  the  Circuit  Court 
she  declined  to  prosecute,  and  dismissed  her  appeal  as  to  them. 
Her  appeal  only  gave  the  Circuit  Court  jurisdiction  as  to  the 
particular  items  appealed  from.  Morgan  v.  Morgan,  83  111, 
196;  Millard  v.  Harris,  119  111.  191. 

The  dismissal  of  her  appeal  left  these  items  standing  in  the 
order  of  the  County  Court,  not  appealed  from,  and  binding 
upon  both  parties.     Bacon  v.  Lawrence,  26  111.  53. 

The  second  assigned  error  of  appellant  is  that  "  The  court 
erred  in  charging  appellant  with  $653  instead  of  $338.46,  on 
account  of  the  Nairn  and  Stiles  notes." 

The  appellee's  first  cross-error  is:  "The court  erred  in  not 
charging  the  appellant  with  balance  due  on  note  of  Nairn  and 
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Stiles,  $338.4:6,  and  interest  thereon  from  date  of  tbe  letters.'' 
As  the  determination  of  either  of  these  assigned  errors  will 
determine  the  other,  they  will  be  considered  and  di8pi>sod  of  to- 
gether. The  intestate  at  the  time  of  his  death  held  a  note 
against  Xairn  and  Stiles.  Its  date,  amount,  or  time  of  matu- 
rity is  not  disclosed  by  the  evidence,  nor  is  it  shown  whether 
or  not  it  bore  interest  before  maturity.  In  1867  the  adminis- 
trator reported  a  payment  of  $115  upon  it  and  that  the  balance 
unpaid  was  §338.46.  Afterward  a  new  note  was  taken. from 
Nairn  and  Stiles  for  $653,  which  was  made  up,  as  appellant 
claims,  of  the  amount  due  on  the  old  note  when  this  last  note 
was  taken,  and  an  amount  owed  by  Nairn  and  Stiles  for  rent 
of  a  farm  called  the  Dixon  farm. 

Appellant  now  claims  that  tiie  Dixon  farm  did  not  belong 
to  the  deceased  and  that  the  rents  ought  not,  therefore,  to  be 
charged  to  him. 

The  widow  of  the  deceased,  appellant  says,  was  entitled  to 
the  rents,  and  he  testifies  that  she  directed  him  to  receive  the 
rents  and  apply  them  on  the  debts  of  the  estate;  he  did  so,  and 
even  if  the  estate  had  no  legal  right  to  this  money  it  became 
an  asset  of  the  estate  so  far  as  the  administrator  is  concerned, 
and  he  can  not  refuse  to  account  for  it  The  second  assigned 
error  of  the  appellant  is  therefore  overruled. 

Appellee  claims  tliat  the  amount  of  principal  and  interest  of 
the  first  Nairn  and  Stiles  note  would  equal  or  exceed  the 
amount  of  the  new  note,  and  therefore  no  rents  would  have 
been  included  in  it,  and  that  the  court  erred  in  finding  that 
any  part  of  the  new  note  was  for  rent  Tliis  alleged  error  the 
appellee  now  seeks  to  have  righted  by  having  the  appellant 
charged  by  this  court  upon  a  cross-error  with  the  interest 
upon  this  note.  We  can  not  tell  what  was  included  in  the 
new  note  by  the  court. 

The  court  charged  the  administrator  with  interest  in  a  gross 
sum,  a  portion  of  which  may  have  been  for  interest  on  the 
Nairn  and  Stiles  note.  The  unpaid  balance  of  the  first  of  these 
notes  and  the  rents  in  question,  about  $200  in  amount,  would 
not  equal  the  face  of  the  new  note  by  about  $115. 

This  sum  must  have  been  accumulated  interest  on  the  first 
note,  and  to  that  extent  the  administrator  accounts  for  interest 
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on  this  note,  and  the  interest  upon  the  second  note  after  it  was 
given  must  have  been  included  in  the  general  sum  charged 
the  administrator  for  interest.  At  least  we  can  not  say  that 
such  was  not  the  case. 

The  transactions  involved  in  this  case  occurred  many  years 
ago,  and  the  evidence  concerning  tliem,  or  many  of  them,  is 
scant,  meager  and  unsatisfactory.  A  true  conclusion  depended 
largely  upon  the  credit  ajid  weight  given  the  testimony  of 
witnesses.  The  opportunity  of  th^  trial  judge  for  arriving  at 
a  correct  conclusion  was  so  much  better  than  ours  can  be,  that 
we  do  not  feel  warranted  in  disagreeing  with  him.  Appellee's 
first  cross-error  is  therefore  not  sustained. 

A  charge  against  the  administrator  of  $49  for  staves  belong- 
ing to  the  estate,  is  alleged  as  a  third  ground  of  error.  The 
intestate  owned  the  staves.  The  duty  of  tlie  appellant  as 
administrator  was  to  have  had  them  appraised  and  sold  under 
the  direction  of  the  court;  he  did  not  rej^ort  them  but  con- 
tracted them  away  privately  to  some  one  whom  he  can  not 
name,  but  who,  he  says,  was  insolvent  and  would  not  pay.  He 
states  that  he  did  not  deliver  them  to  the  buyer,  but  that  they 
were  taken  away  without  his  knowledge.  Had  he  reported 
them  to  the  court  and  disposed  of  them  under  the  order  of  the 
court,  as  the  law  required  that  he  should  do,  it  is  hardly  prob- 
able the  loss  would  have  occurred. 

We  could  not  say  that  an  error  was  committed  in  holding 
him  responsible  for  their  value. 

The  court  charged  the  appellant  with  interest  to  the  amount 
of  $901.33  in  the  aggregate,  which  constitutes  the  fourth 
ground  of  alleged  error,  while  the  alleged  failure  of  the  court 
to  charge  the  administrator  with  interest  on  the  amount  due 
on  sale  of  real  estate  from  maturity  until  same  was  paid,  is 
assigned  as  appellee's  second  cross-error. 

These  grounds  of  supposed  error  are  the  same,  or  partly  the 
same,  and  will  be  considered  together. 

The  evidence  amply  warranted  the  court  in  requiring  the 
administrator  to  account  for  interest,  and  while  the  charge  of 
a  larger  amount  than  was  fixed  might  have  been  justified,  yet 
as  the  interest  item  is  a  total  one,  we  can  not  tell  to  what 
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Tl.e  fonrth  a-.-'^'ned  error  of  ap^-e"ant-  and  second  assigned 
ftVr^.^-^trTor  of  tiie  'i'':<-!*ee,  iiiist  l»e,  therefore,  overmled. 

Th#5  fifth  of  a:»:.e  lunt'a  a^^iirnments  for  error  is  the  refnsal 
of  \\i4i  cffuri  to  credit  aj'j^'llant  with  ^117.»»2,  paid  bj  hiin  tu 
the  ^nj/f^riritendent  of  fr-liools  for  the  estate,  and  refusal  to 
allow  a  credit  for  ^25,  paid  bv  the  adminiatrator  to  his  attor- 
ney for  le^ral  a-si^tance  and  services  about  the  report  required 
of  hirn  hv  the  citation. 

The  itern  of  $117.02  paid  to  school  snperintendent,  was  prc- 
HVA\U*A  hy  the  a[>])cllant  in  his  re|)ort  to  the  Conntj  Court, 
and  by  that  court  rejected.  Tlie  appellant  did  not  appeal  and 
IH  concluded  by  the  judgment  and  order  of  the  County  Court 

The  itern  of  $25  for  counsel  fees  was  properly  rejected  by 
the  CMrcnit  Court.  The  appellant  disregarded  and  neglected 
hiH  duticH  aH  administrator  for  many  years,  in  fact,  until  he  was 
compelled  to  act  by  the  compulsory  process  of  the  court.  He 
had  not  charged  himself  with  property  of  the  estate  which  ho 
had  received,  and  had  so  neglected  and  mismanaged  the  affairs 
of  tlio  estate  that  the  heir  was  forced  to  institute  legal 
proceedings  to  secure  Its  settlement  and  obtain  the  moneys 
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justly  '0100  to  her.  The  services  of  the  attorney  were  not  in 
the  interest  of  the  estate,  but  rather  adverse  thereto  and  in 
the  interest  of  the  administrator  as  an  individual.  An  allow- 
ance of  this  item  as  a  credit  to  the  administrator,  would  have 
been  wholly  unjustifiable. 

The  depositions  of  Charles  Watson  and  others,  admitted  in 
evidence,  were  taken  by  the  master,  appellant  insists,  without 
notice  to  him  and  when  lie  was  not  present,  and  this  is  alleged 
by  appellant  as  a  ground  of  error  in  his  sixth  assignment 

Appellee  contends  that  due  notice  of  the  time  and  place  of 
taking  these  depositions  was  given  the  appellant. 

After  the  depositions  in  question  were  taken,  the  parties 
made  an  agreement  which  was  entered  of  record  and  which  is, 
"  That  the  evidence  heretofore  taken  by  the  master  shall  be 
evidence  in  the  case."  This  must  be  regarded  as  a  waiver  of 
the  objections  urged  against  the  depositions  in  question. 

The  third  cioss-efi'ror,  which  is  that  the  court  erred  in  allow- 
ing the  appellant  to  be  examined  and  testify  as  a  witness,  out- 
side of  the  testimony  contained  in  the  master's  report,  is  over- 
ruled because  the  objection  was  not  made  in  the  court  below. 

The  seventh  and  only  remaining  error  assigned  by  appellant 
is,  that  the  court  erred  in  rendering  judgment  against  appellant 
for  $985.52.  The  fourth  cross-error  is  that  the  court  erred  in 
not  charging  the  administrator  with  interest  on  balance  in  his 
liands,  according  to  law.  These  errors  may  be  considered 
together.  We  have  examined  the  record  carefully  and  find 
the  evidence  amply  suflScient  to  sustain  the  action  of  the  court 
in  rendering  the  judgment  against  the  appellant,  and  while  we 
would  not  have  felt  called  upon  to  reverse,  had  its  amount  been 
larger,  5'et  we  can  not  say  that  the  court  manifestly  erred  in 
not  awarding  a  larger  sum.  A  resume  of  the  evidence  would 
necessarily  greatly  lengthen  this  opinion  and  as  only  questions 
of  fact  are  involved  no  benefit  would  accrue  to  the  parties  or 
tlic  profession. 

The  judirment  of  the  court,  in  our  view,  is  substantially  just 

and  correct  and  is  afHimed. 

Judgment  affirmed. 


548  Appellate  Courts  of  Illinois. 

Vol.  42.]  Murray  v.  R.  P.  Smith  &  Sons. 


42  ^  William  S.  Murray 

47    564|  -- 

42      648 

ft898i864  E.  P.  Smith  &  Sons. 

I  42      548 
;  97     »874 

BepUvin— Goods  Sold  under  False  Uepresentations — Death  of  Pur- 
chaser— A  dmin  ist  ration — Evideu  ee —  Witnesses. 

1.  To  amount  to  a  fraud,  there  must  be  a  wilful,  false,  representation  as 
to  an  existing  or  past  fact 

2.  The  rule  that  if  a  promise  is  made  with  the  fraudulent  intent  in  the 
mind  of  the  maker  not  to  keep  it  the  breach  of  the  promise  may  be  regarded 
as  a  fraud,  does  not  prevail  in  this  State. 

3.  Where  an  administrator,  as  such,  obtains  possession  of  goods  of  his 
intestate,  and  in  that  capacity  in  a  given  litigation  is  defending  the  title  of  the 
estate  thereto,  the  adverse  party  is  not  competent  to  testify  in  his  own  behalf 
as  to  acts  or  conversations  of  the  intestate  or  his  agent  during  his  lifetime, 
or  as  to  facts  or  circumstances  said  to  have  occurred  during  his  lifetime, 
from  which  an  agency  is  to  be  inferred. 

4.  To  entitle  the  admission  in  evidence  of  a  "  financial  statement,"  made 
to  the  representative  of  a  wholesale  house  in  the  lifetime  of  an  individual, 
in  a  litigation  arising  after  his  death  and  involving  his  estate,  the  giving 
thereof  must  be  shown  to  have  been  tho  act  of  the  deceased,  or  of  his  agent, 
duly  authorized  to  make  it. 

[Opinion  filed  December  3,  1891.] 

In  error  to  the  Circnit  Court  of  Greene  Conntj?;  the  Hod. 
George  W.  Herdman,  Judge,  presiding. 

Mr.  Mark  Meyerstein,  for  plaintiff  in  error. 

Messrs.  Withers  &  Rainey,  for  defendants  in  error. 

BoGOS,  J.  The  plaintiff  in  error,  as  administrator  of  the 
estate  of  Margaret  J.  Mnrray,  had  in  his  possession  a  stock 
of  dry  goods,  boots  and  shoes,  rubber  goods,  etc.,  among  them 
the  articles  here  involved.  The  defendants  in  error,  wlio  arc 
wholesale  boot  and  shoe  dealers  in  Chicago,  claimed  that  the 
deceased  had,  bj  false  and  fraudulent  representations,  induced 
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thorn  to  eel]  certain  of  said  goods  to  her,  and  that  because  of 
such  fraud  no  title  passed  to  her.  They  brought  this,  an 
action  in  replevin,  to  recover  the  possession  of  them,  and  to 
their  declaration  in  replevin  the  appellant  pleaded  the  title  of 
his  intestate  and  his  ]X)ssession  as  administrator.  The  goods 
were  ordered  of  the  defendants  in  error  in  June,  1890,  and 
were  shipped  by  them  from  Chicago  to  the  deceased,  August' 
6, 1890.  " 

Tlie  deceased  was  then  and  for  some  time  before  that  had 
been  engaged  in  the  business  of  retailing  dry  goods,  boots  and 
shoes,  etc.,  in  Koodhouse,  Illinois. 

The  goods  so  shipped  to  her  were  ordered  in  the  regular 
course  of  business  by  her  and  when  received  were  placed  in  her 
general  stock,  and  sales  made  therefrom  in  the  ordinary  course 
of  retail  trade  until  the  31st  day  of  August,  1890,  at  which  date 
she  died.  Her  liusband,  the  plaintiff  in  error,  was. appointed 
administrator  of  her  estate,  and  as  such  took  possession  of  the 
entire  stock  of  goods,  including  those  involved  in  this  proceed- 
ing. The  cause  was  submitted  to  a  jury  for  trial,  and  a  ver- 
dict and  judgment  against  plaintiff  in  error  followed,  to  reverse 
which  the  cause  is  before  us.  The  defendants  in  error, 
plaintiffs  below,  to  sustain  the  allegation  that  the  sale  of 
the  goods  by  them  to  the  deceased  was  void  because  of  false 
and  fraudulent  representations,  introduced  Ed.  E.  Smith,  a 
membur  of  their  firm,  as  a  witness.  His  competency  to  tes- 
tify as  to  any  facts  or  transaction  occurring  before  the  death 
of  Mrs.  Murray  was  objected  to,  but  the  objection  was  over- 
ruled and  ho  was  allowed  to  testify  as  a  general  witness.  He 
testified,  among  other  things,  that  he  came  to  Koodhouse,  May 
27,  1889,  to  learn  the  financial  condition  of  the  deceased  and 
what  she  had  to  pay  with;  that  he  was  then  in  charge  of 
the  credit  and  collection  department  of  hifrfirm;  that  on 
that  day  he  went  to  Mrs.  Murray's  store.  She  was  not  in, 
but  her  husband  (the  plaintiff  in  error)  was;  that  the  husband 
represented  her  in  the  business,  did  buying  and  selling  for 
her  and  managed  the  business  for  her;  that  Mrs.  Murray  then 
owed  his  firm  about  $2,600;  that  he  told  Mr.  Murray  that  he 
wanted  a  statement  as  to  Mrs.  Murray's  financial  condition,  and 
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that  Mr.  Murray  consented  to  make  it;  that  he,  the  witness, 
produced  a  blank  form  for  such  statements;  that  Mnrray  gave 
him  the  figures  and  he  ^'filfed  them"  in  the  blank  with  a  pen- 
cil, and  that  Mr.  Murray  signed  the  name  of  the  deceased  to 
the  statement;  that  Murray  told  him  then  that  Mrs.  Murray 
intended  to  confine  her  mercantile  purchases  to  the  witness' 
firm  and  Wear,  Boogher  &  Co.,  of  St.  Louis;  that  the  goods 
in  controversy  were  shipped  to  the  deceased  on  the  faith  of 
this  statement;  that  at  the  time  of  the  shipment  his  firm  had 
no  information  that  the  financial  condition  of  the  deceased 
had  changed ;  that  Mr.  Murray  told  him  on  the  day  that  the 
statement  was  made,  that  the  statement  showed  all  that  Mrs. 
Murray  owed,  and  that  the  liabilities  were  for  goods  that 
were  then  in  the  store.  The  financial  statement  referred  to 
by  the  witness  was  then  offered  in  evidence  and  objected  to, 
the  grounds  of  the  objection  being  that  there  was  no  compe- 
tent evidence  showing  its  execution  by  Mr.  Murray,  or  that 
ho  had  authority  to  sign  the  name  of  the  deceased  to  it.  This 
objection  was  overruled  and  the  statement  was  read  to  the 
jury.    .It  is  as  follows: 

** Statement  made  to  E.  P.  Smith  &  Sons: 


LIABILrnES. 

Debts  owing,  due.. 
"         *'  not  duo 

Notes  if  any  and 
when  dne,  June 
26,  July  2G, . . . . 


Incumbrance 
on  real  estate. . . 

Incumbran  co 
on  stock  in  store 

Judgment  if  any. . 

Suits  pending. . . . 

Total  liability. . . . 

Insurance  on  stock 
"    on  build  ins: 


$   700.00 
),500.00 


8. 


1,000.00 


5,200.00 
6,000.00 


ASSETS. 

Am't  of  stock  in 
store  and  value 
thereof $  8,000.00 

Book  account  con- 
sidered good 3,000.00 

Am't  of  stock  in 
transit 

Cash  on  hand 

Real  estate 

Personal     property 

not   exempt 200.00 


Total   assets, Jll ,200.00 

Liabilities, 5,200.00 


As.  over  liabilities  $  6,000.00 

The  above  is  a  true  and  accurate  statement  of  my  assets  and 
liabilities,  and  is  made  for  the  purpose  of  obtaining  credit  with 
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said  R.  P.  Smith  &  Sons.  Should  any  injurious  changes  occur 
in  my  financial  condition,  I  agree  to  notify  R  P.  Smith  & 
Sons  of  the  same  before  making  further  purchases. 

M.  J.  Murray,     [seal.] 

Chicago,  Ills.,  May  27,  1889." 

The  false  representations  (if  any)  are  to  be  found  only  in 
this  statement  and  in  other  statements  and  verbal  promises 
alleged  by  the  witness,  Ed.  £.  Smith,  to  have  been  made  on 
the  same  day  to  him  by  Mr.  Murray. 

It  should  licre  be  remarked  that  defendants  in  error  claim 
tliat  after  the* date  of  this  statement  an  injurious  change 
occurred  in  the  financial  condition  of  Mrs.  M.  J.  Murray  and 
that  they  were  not  notified  thereof  according  to  the  agree- 
ment to  do  so  in  the  statement,  and  that  for  that  reason  they 
had  the  right  to  declare  the  sale  of  the  goods  in  question  to 
be  void  and  to  recover  them  by  replevin.  This  last  clause, 
whether  it  be  good  in  law  or  not,  rests  alone  upon  the  testi- 
mony of  the  same  witness,  one  of  the  plaintiffs  below.  The 
change  in  the  affairs  of  Mrs.  Murray,  which  defendants  in  error 
complain  of  as  injurious  to  them,  is  that  she  borrowed  about 
$3,600  from  a  savings  and  loan  company  to  build  a  store-house 
in  Roodhouse.  The  evidence  produced  by  the  defendants  in 
error  shows  that  the  store-house  wais  built  with  her  monev 
and  that  the  title  to  the  property  was  in  Mrs.  Murray  and 
remained  so  at  the  time  of  her  death  and  was  of  value  largely 
in  excess  of  the  amount  loaned,  which  was  the  only  incum- 
brance upon  it. 

The  false  and  fraudulent  representations  complained  of  are, 
that  Mrs.  Murray  did  not,  after  the  making  of  the  statement, 
confine  her  mercantile  indebtedness  to  the  firm  of  the  defend- 
ants in  error  and  Wear,  Boogher  &  Co.,  as  the  witness  Ed. 
E.  Smith,  one  of  the  defendants  in  error,  testified  that  Mr. 
Murray,  when  tlie  statement  was  made,  promised,  as  her  agent, 
should  be  done,  and  that  the  liabilities  of  Mrs.  Murray  were  in 
fact  nearly  $6,000  in  excess  of  the  amount  given  in  the  state- 
ment signed  by  the  husband.  It  is  admitted  that  an  indebt- 
edness of  $800  was  not  included.  This  was  secured  by  a 
mortgage  on  the  homestead  of  Mrs.  Murray  of  the  value  of 
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$1,200,  and  the  real  estate  was  not  given  as  an  asset,  nor  the 
mortgage  npon  it  as  a  liability.  Joseph  A.  Ferguson,  the 
father  of  Mrs.  Murray,  had  let  her  and  each  of  his  other 
children  have  money,  which  he  testified  he  told  thein  they 
would  not  have  to  pay  back  unless  he  or  his  wife  needed  it; 
that  he  took  notes  from  the  children  but  had  never  collected 
anything  on  them;  that  ho  and  his  children  and  Mr.  Murray 
all  understood  the  money  was  conditionally  given  to  them. 
Mrs.  Murray  had  received  in  this  way  $2,800  when  the  state- 
ment was  made.  This  was  omitted  from  the  liabilities  in  the 
statement.  Murray,  plaintiff  in  error,  testified  tliat  he  did  not 
mention  when  the  statement  was  made  the  indebtedness  of 
$2,600  to  the  defendants  in  error  because  the  witness  Smith, 
who  made  the  addition  and  figures  that  day,  knew  about  that 
as  it  was  coming  to  the  firm  of  which  he  was  a  member.  The 
total  of  these  three  items  somewhat  exceeds  the  amount  of 
the  alleged  omitted  liabilities,  the  omission  of  which  it  is 
claimed  constituted  false  and  fraudulent  representations  suffi- 
cient to  warrant  the  defendants  in  error  in  declaring  the  sale 
void  and  in  reclaiming  the  goods  by  replevin.  This  much  has 
been  stated  somewhat  in  detail  in  order  that  the  character  and 
materiality  of  the  testimony  of  the  witness  Ed.  E.  Smith  might 
appear,  and  for  the  further  purpose  of  enabling  us  to  point 
out  an  error  which  we  think  occurred  in  giving  instruction 
number  eight  and  one-half  for  the  plaintiff  below.  The  ver- 
dict of  the  jury  was  for  the  plaintiff  below,  and  their  conclu- 
sion, it  is  manifest  to  us,  must  have  rested  largely  upon  it  if  it 
was  not  based  entirely  upon  the  testimony  of  Smith. 

If  he  was  incompetent  to  testify  as  to  such  facts,  the  judg- 
ment should  be  reversed.  As  a  member  of  the  firm  of  Smith 
&  Sons  he  was  a  party  to  the  record,  and  also  directly  inter- 
ested in  the  result  of  the  suit. 

At  the  common  law  he  would  not  have  been  a  competent 
witness.  The  provision  of  our  statute  is  that  no  party  to,  or 
person  directly  interested  in  the  result  of  an  action  shall  be 
allowed  to  testify  of  his  own  motion  or  in  his  own  behalf 
when  the  adverse  party  defends  as  an  administrator  of  a 
deceased  person  except  in  certain  specified  cases. 
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His  evidence  does  not  fall  within  any  of  these  exceptions. 
The  plaintiff  in  error  obtained  possession  of  the  goods  in  con- 
troversy as  an  administrator,  and  in  that  capacity  was  defend- 
ing the  title  of  the  estate  to  tliem.  In  such  case  an  adverse 
party  is  not  competent  to  testify  in  his  own  behalf  as  to  the 
acts  or  converRation  of  the  intestate  or  her  agent,  or  as  to 
facts  or  circumstances  said  to  have  occurred  during  her  life- 
time, from  which  an  agency  is  to  be  inferred. 

The  objection  to  the  competency  of  this  witness  should 
have  been  sustained,  and  it  was  error  to  overrule  it. 

The  objection  to  the  admissibility  of  the  "  financial  state- 
ment'* in  evidence  was  also  well  taken.  To  entitle  it  to  be 
received  in  evidence  it  mnst  have  been  shown  to  have  been 
the  act  of  the  deceased,  or  of  her  agent,  duly  authorized  to 
make  it.  The  only  proof  of  either  was  the  testimony  of  the 
witness  Smith,  one  of  the  appellees;  he  was,  as  we  have  be- 
fore held,  incompetent  to  testify  as  to  such  alleged  facts,  and 
there  was  therefore  no  valid  evidence  of  the  execution  of  the 
statement. 

The  financial  statement  should  have  been  excluded  and 
without  it  the  whole  case  fails. 

Instruction  number  eight  and  one-half  given  for  defendants 
in  error  is  as  follows: 

'*  Number  eight  and  one-half.  The  court  instructs  the  jury 
that  if  you  find  from  the  evidence  in  this  case  that  Wm.  S. 
Murray,  acting  as  the  agent  of  M.  J.  Murray,  on  the  27th  day 
of  May,  1889,  agi'eed  with  the  plaintiffs  that  if  any  injurious 
changes  occurred  in  the  financial  condition  of  the  said  M.  J. 
Murray,  the  plaintiffs  should  be  notified  of  said  injurious 
changes  before  any  further  purchases  of  goods  were  made, 
and  if  you  find  from  the  evidence  that  afterward  an  injurious 
chansre  did  take  place  in  the  financial  condition  of  the  said  M. 
J.  Murray,  and  that  after  said  change  the  goods  in  question 
were  purchased,  and  the  plaintiffs  were  not  notified  of  said 
injurious  change  prior  to  the  purchase  of  said  goods,  then  you 
should  find  the  issues  for  the  plaintiffs." 

The  financial  statement  contains  an  agreement  that  if  any 
injurious  change  occurs  in  the  financial   condition  of  the 
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deceased,  notice  thereof  would  be  given  Smith  &  Sons  before 
any  further  purchases  were  made.  This,  it  will  be  observed, 
is  not  a  representation  as  to  any  existing  or  past  fact,  but  is 
only  a  promise  to  do  an  act  in  the  future.  A  failure  to  comply 
with  such  a  promise  docs  not  constitute  fraud.  The  general 
rule  is  that  to  amount  to  fraud  there  must  be  a  wilful,  false 
representation  as  to  an  existing  or  past  fact. 

It  is  true  that  some  authorities  hold  that  if  a  promise  is 
made  with  the  fraudulent  intent  in  the  mind  of  the  maker  not 
to  keep  it,  then  a  breach  of  the  promise  may  be  regarded  as  a 
fraud.     Bigelow  on  Fraud,  pages  11  and  12. 

If  such  could  be  held  to  be  the  rule  in  Illinois  it  could  avail 
the  defendant  in  error  nothing  because  there  i«  no  proof  that 
the  promise  in  this  case  was  so  made ;  but  such  is  not  the 
rule  in  our  State.  In  the  case  of  Gage  v.  Lewis,  68  111.  604, 
it  is  said:  "Deceitful  representations  must  assert  a  fact  or 
facts  existing  in  the  present  tense.  A  promise  to  perform  an 
act  though  accompanied  at  the  time  with  an  intention  not  to 
perform  it,  is  not  such  a  representation  as  can  be  made  the 
ground  of  an  action  at  law.  Tlie  party  should  sue  upon  the 
promise,  and  if  this  be  void  he  has  no  remedy.  Even  if  at 
the  time  he  (the  maker  of  the  promise)  made  the  promises  he 
did  not  intend  to  comply  with  them,  it  was  but  an  unexecuted 
intention  which  has  never  been  lield  to  constitute  fraud." 

Tested  by  this  rule  instruction  number  eight  and  one-half 
should  not  have  been  given. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

lieveraed  and  remaiided. 


R.  F.  McNuTT  AND  Clara  E,  Wing 

V. 

Bluford  E.  Brooks. 

Contracts — Consfriiefion  qf, 

1.    In  constrninpf  a  contract,  what  the  parlies  to  the  same  meanl  and 
anderstood  the  same  to  mean  should,  if  possible,  be  ascertained.    The  actual 
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ni^Hning  of  the  parties  is  to  be  ascertained  and  adopted,  if  the  words  they 
saw  fit  to  employ  and  the  rules  of  the  law  will  permit. 

2.  The  situation  of  the  parties  at  the  time,  and  the  situation  and  con- 
dition of  the  property  which  is  the  subject-matter  of  the  contract,  and  the 
intention  and  purposes  of  the  contracting  parties,  may  all  be  taken  into  con- 
sideration if  there  is  any  uncertainty  as  to  its  meaning. 

3.  A  reasonable  construction  is  to  be  sought  for  and  given,  and  one  that 
will  give  the  contract  the  sense  in  which  the  party  making  the  promise 
believed  the  other  party  understood  and  accepted  it  The  final  question  to 
be  determined  is  what,  by  a  fair  and  reasonable  interpretation  of  the  words 
and  acts  of  the  parties,  was  the  bargain  between  them. 

4.  Tn  an  action  brought  to  recover  the  amount  of  an  assespment  for 
drainage  purposes,  paid  by  plaintiff  in  redeeming  certain  lands  from  sale 
under  a  tax  judgdient,  from  the  person  purchasing  the  same  during  the 
pendency  of  a  litigation  involving  the  legality  of  such  as  essment,  a  certain 
written  agreement  having  been  entered  into  between  them  at  the  time  of 
the  sale  touching  liability  for  such  assessment,  this  court  construes  the  same, 
and  declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  for  the 
plaintiff. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Mr.  F.  K.  Dunn,  for  appellants. 

Mr.  A.  J.  Fbyer,  for  appellee. 

BoGGS,  J.  In  1886  the  appellee,  Brooks,  was  the  owner  of 
160  acres  of  land  in  Hickory  township,  Coles  County,  Illi- 
nois. A  drainage  district  had  been  organized  in  that  township 
and  an  assessment  for  drainage  purposes  had  been  madeagainst 
this  land  for  a  total  sum  of  $215.49.  One  of  the  ditches  con- 
templated to  be  dug  by  the  district  was  located  upon  and  sur- 
veyed through  these  lands  of  the  appellee.  At  the  April 
term,  1887,  of  the  Coles  Circuit  Court,  a  petition  in  the  nature 
of  a  quo  wai^anto  was  filed  against  the  drainage  commissioner 
questioning  the  validity  of  the  organization  of  the  district. 
This  proceeding  was  continued  at  that  term  until  the  next 
regular  term  of  the  court  in  November,  1887,  at  which  time 
it  was  dismissed  by  the  court  at  the  cost  of  the  petitioners. 
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Tho  petitioners  appealed  from  such  order  of  dismissal  and 
were  finally  defeated,  tlie  validity  of  the  orc^anization  of  the 
district  being  sustained  by  our  Supreme  Court.  The  appel- 
lee having  failed  or  refused  to  pay  these  assessments  for 
drainage  purposes,  a  judgment  against  the  lands  for  them  was 
rendered  at  the  May  term,  1887,  of  the  Coles  County  Court. 
Under  this  judgment  the  lands  were  sold  at  the  tax  sale  on 
the  26th  day  of  May,  1887. 

On  the  27th  day  of  January,  1889,  while  the  qtio  warranto 
proceeding  was  still  pending  and  undetermined  in  the  Supreme 
Court,  and  the  lands  in  question  still  being  uvrcdecmed  from 
the  sale  under  the  judgment  for  the  drainage  taxes,  the  appel- 
lee sold  and  conveyed  tho  lands  to  the  a]>penant  Clara  E. 
Wing,  then  Clara  E.  Roberts.  Upon  the  same  day  the  fiarties 
entered  into  the  following  agreement: 

**  Articles  of  agreement  made  and  entered  into  this  day 
between  Bluford  E.  Brooks  of  the  one  part,  and  Clara  E. 
Koberts  and  R.  F.  McNutt  of  the  other  part,  witnesseth :  that 
whereas  tlie  said  Bluford  E.  Brooks  has  this  day  sold  to  Clara 
E.  Roberts,  his  farm,  in  Sec  33,  Tp.  14,  R.  9  east,  and  whereas 
the  commissioners  of  highways  have  levied  a  tax  on  said  land 
to  aid  in  payment  of  the  construction  of  a  ditch  through  said 
lands,  and  whereas  the  legality  of  said  assessment  has  been 
disputed  and  a  suit  is  now  pending  to  test  the  validity  of  the 
same,  now  the  said  Brooks  binds  himself  to  hold  the  said 
Clara  E.  Roberts  harmless  against  said  assessment  of  tax,  or  any 
cost  thereto  attending  same,  and  the-  said  R.  F.  McNutt  and 
Clara  E.  Roberts  bind  themselves  in  case  the  ditch  is  finished 
as  now  surveyed,  or  may  be  eurvej-ed  through  said  farm,  then 
they,  the  said  McNutt  and  Roberts,  are  to  pay  to  said  B.  E. 
Brooks  said  assessment  so  made  as  aforesaid,  or  so  mnch 
money  as  he  may  be  compelled  to  pay  out  by  reasou  of  said 
assessment  as  tax  on  said  land,  not  including  any  cost  attend- 
ing said  suit. 

January  27,  1888.  B.  E.  Brooks, 

R.  F.  McNurr, 
Clara  E.  Roberts, 
By  R.  F.  McNutt." 
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The  qxio  warranto  proceeding  having  been  settled  by  the 
Supreme  Court  in  favor  of  the  drainage  commissioners,  the 
appellee,  on  the  25th  day  of  May,  1889,  redeemed  the  lands 
from  the  sale  under  the  tax  judgment. 

The  ditch  through  the  land  was  completed  by  the  drainage 
commissioners  on  the  Hue  as  surveyed  before  appellant  Wing 
became  its  owner. 

Appellee  brought  this  action  upon  the  contract  to  recover 
the  amount  of  the  assessment  for  drainage  purposes  paid  by 
liim  in  making  the  redemption  of  the  lands.  Upon  a  hearing 
before  the  court  and  a  jury,  a  judgment  was  rendered  in  his 
favor  for  $215.49,  to  reverse  which  appellants  prosecute  this 
appeal. 

As  the  construction  of  this  contract  is  involved  in  the 
determination  of  the  case,  it  is  well  to  state  at  the  outset  some 
general  rules  governing  the  interpretation  of  such  instru- 
ments. The  purpose  of  all  these  rules,  it  must  be  kept  in 
mind,  is  to  ascertain  what  the  parties  to  the  contract  meant 
and  understood  the  same  to  moan. 

.  It  is  true  that  a  court  can  not  alwaj^s  construe  a  contract  to 
mean  what  the  parties  to  it  meant,  but  the  rule  in  this  respect 
is  that  the  actual  meaning  of  the  parties  is  to  be  ascertained 
and  adopted,  if  the  words  they  saw  fit  to  employ  and  the  rules 
of  the  law  will  permit. 

The  situation  of  the  parties  at  the  time,  and  the  situation 
and  condition  of  *the  property,  which  is  the  subject-matter,  of 
the  contract,  and  the  intention  and  purposes  of  the  contracting 
parties,  may  all  be  taken  into  consideration  if  there  is  any 
uncertainty  as  to  the  meaning  of  the  contract.  2  Parsons  on 
Contracts,  499;  Turpin  v.  B.  O.  &  C.  R  R,  105  111.  11. 

A  reasonable  construction  is  to  be  sought  for  and  given,  and 
one  th^t  will  give  the  contract  the  sense  in  which  the  party 
making  the  promise  believed  the  other  party  understood  and 
accepted  it.  The  final  question  to  be  determineil  is  what,  by 
a  fair  and  reasonable  interpretation  of  the  "svords  and  acts  of 
the  parties,  was  the  bargain  between  them.  Wilson  v.  Marlow, 
66  III.  385;  Wells  v.  Carpenter,  65  111.  447. 

The  situation  of  the  parties  and  of  the  land  which  was  the 
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eiibject-inatter  of  the  contract  will  greatly  aid  us  in  arriving 
at  a  correct  coDclusiou  in  this  case.  The  appellee,  Brooks,  was 
selling  the  appellant  Mrs.  Wing  (then  Roberts)  the  land,  and 
it  is  clear  that  this  contract  was  part  and  parcel  of  the  contract 
of  sale  of  the  land. 

The  land  was  incumbered  by  a  sale  under  a  judgment  for 
ditch  taxes;  appellee  did  not  want  to  redeem  from  this  sale  be- 
cause a  i^'^^^^'^''^^^'^^^  [>roceeJing  was  pending  which  questioned 
the  validity  of  the  assessment  of  taxes  for  which  the  judg- 
ment was  rendered.  The  appellant  Mrs.  Wing,  was  not  willing 
to  buy  the  land  witli  this  tax  sale  and  its  accrued  and  accruing 
penalties  hanging  over  it,  unless  Brooks  would  protect  her 
against  it.  This  lie  was  willing  to  do.  An  agreement  to  do 
so  would,  of  course,  compel  him  to  redeem  the  land  from  the 
tax  sale  if  the  validity  of  the  drainage  district  organization 
should  bo  sustained.  It  was  apparent  to  all  the  parties  that 
in  making  such  redemption,  Brooks  would  be  forced  to  pay 
assessments  made  for  the  purpose  of  ditching  and  drainage  and 
making  more  valuable  land  that  would  belong  to  Mrs.  Wing. 
The  appellants  conceded  that  it  would  be  unjust  to  require 
Brooks  to  pay  out  his  money  for  this  purpose,  and  were  willing 
to  repay  to  him  the  amount  of  the  assessments  if  he  was 
required  to  redeem,  and  the  ditch  was  dug  as  surveyed  and 
then  located  ui)on  the  land,  as  the  lands  would  then  receive 
the  benefits  of  drainage. 

The  costs  which  had  accrued  in  the  County  Court  in  the 
proceeding  to  recover  the  tax  judgment  against  the  land,  the 
ex)sts  of  the  sale  of  the  land,  and  the  penalties  allowed  the 
buyer  at  the  tax  sale  l)y  the  law,  were  of  no  value  to  the  appel- 
lants or  the  property,  therefore  they  were  not  willing  to  repay 
such  costs  or  penalties.  In  short,  they  were  not  willing  to 
repay  to  Brooks  anything  he  might  be  compelled  to  p^y  except 
the  assessments.  This  was  satisfactory  to  Brooks,  and  the 
contract  intended  to  be  to  this  effect  was  entered  into  by  the 
parties;  such  we  conceive  is  the  proper  constrtiction  and  inter- 
pretation of  the  contract  The  validity  of  the  drainage  district 
was  sustained  and  Brooks  was  compelled  to  redeem  the  lands. 
He  did  so,  and  seeks  to  have  appellants  repay  the  amount  of 
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the  assessments  for  drainage  pnrposes  only,  not  including  the 
costs  of  the  tax  judgment  and  sale  proceeding,  nor  the  penal- 
ties or  percentages  allowed  the  purchaser  at  the  tax  sale  under 
the  revenue  laws  of  the  State. 

Appellants  say  that  the  contract  bound  them  to  pay  "  said 
assessments  or  so  much  money  as  he  (Brooks)  may  be  compelled 
to  pay  out  by  reason  of  said  assessments  as  tax  on  said  land, 
not  including  ant/  costs  attendiyig  said  8 uii.^'*  They- further 
say,  and  offered  to  prove  in  tlie  court  below,  that  a  portion  of 
the  costs  attending  the  quo  warranto  proceeding  was  paid  by 
the  commissioners,  and  that  the  commissioners  expended  other 
large  sums  of  money  by  way  of  attorneys'  fees  and  other 
expenses  in  defending  against  the  quo  warr^anto  case.  These 
sums  appellants'  counsel  urge  were  paid  from  the  fund  raised 
by  assessment  for  drainage  purposes,  and  to  that  extent  depleted 
that  fund,  which  must  be  replenished  by  future  assessments 
upon  the  property  in  the  district,  including  the  land  in  ques- 
tion, the  effect  of  which,  in  their  view,  is  to  require  the 
payment  by  the  appellant  Mrs.  Wing,  of   costs  of   the  qtio 

wai^anto  case. 

I 

This  contract  is,  as  they  view  it,  that  they  are  **not  to  pay 
any  cost  attending  said  suit,"  and  that  it  should  be  so  con- 
strued. It  can  not  be  tdeuied  that  the  appellant  Mrs. 
Wing  ma}'  be  required  to  pay  future  assessments  which  would 
not  have  been  levied  but  for  the  fact  that  a  portion  of  the 
fund  had  been  exjx^nded  in  payment  of  costs  and  otherwise, 
about  the  5^ wo  warranto  proceeding. 

We,  however, see  nothingin  the  contract  binding  the  appel- 
lee to  protect  her  against  this.  Tlie  contract  only  binds  the 
appellee  to  hold  her  "  harmless  against  the  said  assess- 
ment of  tax  and  any  cost  attending  the  same;"  that  is,  any 
cost  attending  the  assessment  of  the  tax,  or  the  judgment  and 
sale  of  the  land  therefor.  That  is  the  extent  of  his  under- 
taking, not  only  by  the  words  of  the  contract,  but  that  is  all,  as 
we  believe,  tliat  was  in  the  contemplation  of  either  of  the 
]^artie8  when  the  contract  was  executed.  The  ap])ellee  was 
not  a  party  to  the  quo  warranto  proceeding,  did  not  make 
and  was  not  liable  to  pay  any  of  the  cost  accruing  in  it,  and  had 
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no  control  whatever  over  it  But  counsel  for  appellants  urge 
that  the  contract  expressly  provides  that  the  appellants  ajc 
not  to  pay  any  costs  attending  that  suit,  either  directly  or 
indirectly.     Wo  do  not  so  read  or  understand  it. 

In  that  respect  the  contract  is  that  the  appellants  are  to 
repay  to  Brooks  "so  much  money  as  he  may  be  compelled  to 
pay  out  by  reason  of  said  assessment  as  tax  on  the  land,  not 
including  any  costs  attending  said  suit." 

This  is  not  a  contract  that  the  appellants  shall  not  bo 
bound  to  pay  any  costs  in  the  suit,  but  only  that  they  shall  not 
be  required  to  pay  Brooks  any  costs  that  he  may  be  com- 
pelled to  pay.  He  was  not  compelled  to  pay  any  such  cost. 
He  does  not  include  any  such  costs  in  the  sum  demanded. 
He  seeks  to  have  repaid  only  the  amount  of  the  assessment 
as  tax  on  land  paid  by  him.  This  a  fair  and  reasonable  con- 
struction of  tbe  contract  entitles  him  to  have,  and  it  was  in 
tliis  sense  it  seems  clear  to  us  that  all  the  parties  understood 
the  contract  when  it  was  made. 

The  testimony  as  to  the  amount  paid  by  the  drainage  com- 
missioners by  way  of  costs,  attorneys'  fees  or  otherwise,  in  and 
about  the  gico  warranto  proceeding,  was  wholly  irrelevant  and 
was  properly  rejected  by  the  court. 

It  is  further  insisted  by  counsel  for  the  appellants  that 
the  appellee  can  not  recover  because  it  is  not  shown  by  the 
evidence  that  he  was  "compelled"  to  pay  the  assessmcnte,  etc. 
It  is  not  shown  by  the  proof  whether  or  not  the  purchaser  at 
the  tax  sale  complied  with  the  law  authorizing  the  execution 
by  the  county  clerk  of  a  tax  deed. 

In  the  absence  of  such  proof  counsel  for  appellants  say  that 
it  does  not  appear  that  appellee  was  compelled  to  make  the 
redemption.  An  instruction  to  that  effect  was  asked  of  the 
court  and  refused. 

The  contract  recites  that  the  legality  of  the  assessment  is 
disputed  and  that  the  pending  suit  was  to  determine  as  to  its 
validity.  They  desired  to  await  its  determination  before  pay- 
ing such  assessments,  that  is,  before  making  redemption  from 
the  tax  sale,  and  they  entered  into  this  contract  for  the 
mutual  protection  of  both  parties  in  the  meantime. 
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All  understood  that  if  held  valid  the  assessments  would  be 
compelled  to  be  paid  and  in  that  sense  tlie  word  was  used  in 
the  contract.  When  the  Supreme  Court  sustained  its 
validity  the  legal  contract  or  compulsion  to  pay,  because  valid, 
at  once  arose,  and  the  appellee  was  then,  within  the  true 
intent  and  meaning  of  this  contract,  compelled  to  pay  them, 
He  did  so,  and  it  is  wholly  immaterial  whether  or  not  he  was 
able  to  make  such  proof  concerning  a  compliance  with  the 
laws  authorizing  the  issuance  of  tax  deeds,  as  would  be  re- 
quired before  the  holder  of  such  a  deed  could  recover  the  title 
in  an  action  of  ejectment. 

The  defenses  attempted  to  be  presented  in  this  case  are 

witlibut  merit  and  we  find  no  error  in  the  record. 

The  judgment  is  aOirmed. 

Judgment  affirmed. 
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Trespass — Stock— Common  Law  Rule — Illinois  Rule, 

1.  At  common  law  the  owner  of  cattle  was  required  to  keep  thera  on  bis 
own  land  or  respond  in  damafires  for  their  trespasses. 

2.  It  seems  that  the  early  rule  in  this  State  required  a  person  farming 
land  to  protect  his  crops  with  a  good  and  sufficient  fence  from  cattle  law- 
fully running  at  large. 

3.  It  also  seems,  that  when  township  organization  was  adopted  and 
townships  given  power  to  prohibit  the  running  at  large  of  stock,  in  case  of 
all  townships  that  did  so  prohibit  it,  the  rule  last  referred  to  ceased  to  be 
applicable,  and  the  owners  of  btock  became  liable  for  their  trespasses  as  at 
the'  common  law. 

4.  This  court  holds  that  the  act  of  July  1,  1874,  concerning  the  running 
at  large  of  stock,  abrogated  the  Illinois  rule,  and  that  by  its  force  and  effect, 
the  common  law  rule  at  once  revived. 

Yoi*  XLII  8ft 
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[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  J.  C.  McBbide  and  John  Q.  Drknnan,  for  appel- 
lant. 

In  1874  an  act  was  passed  entitled,  "  An  act  to  revise  the 
law  in  relation  to  permitting  animals  to  run  at  large/'  which 
provided  a  penalty  against  those  who  should  suffer  their  ani- 
mals of  the  species  of  horse,  mule,  etc.,  to  run  at  .large. 
Ke vised  Statutes,  Chapter  8,  Section  1.  This  statute  applied 
only  to  those  who  suffered  or  permitted  such  animals  to  run 
at  large,  and  had  no  application  to  such  animals  escaping 
against  the  will  of  the  owner  and  without  his  fault  or  negli- 
gence, as  in  this  case  at  bar,  and  set  forth  in  the  said  projwsi- 
tions  of  law  submitted  to  the  conrt.  Kinder  v.  Gillespie,  63 
III.  88;  The  Town  of  Collinsville  v.  Scanland,  68  III.  221. 

In  the  case  of  Frederick  v.  White,  73  111.  690,  the  right  of 
recovery  was  based  squarely  upon  the  fact  that  defendant 
suffered  his  stock  to  run  at  large  repeatedly.  "  If  no  reason- 
ably prudent  man  would  have  foreseen  this  result,  then  the 
appellant  could  not  be  liable,  even  had  the  bull  broken  out 
without  any  fault  of  a])pellee  or  her  agent.  Only  reasonable 
effort  to  restrain  the  bull  [horses]  was  required."  Weide  v. 
Thiol,  9  111.  App.  226. 

It  has  been  held  that  this  statute  did  not  relieve  railroad 
companies  from  fencing  their  roads.  O.  &  M.  R.  R.  Co.  v. 
Jones,  63  III.  472. 

In  the  enactment  of  this  statute  the  legislature  did  not  pre- 
tend to  relieve  owners  of  land  from  fencing  the  same. 

In  the  revision  of  1874  this  section  20,  of  chapter  54,  Illi- 
nois Statutes,  upon  which  appellant  bases  his  action,  was 
retained,  which  provides : 

"  If  any  horse,  mule  or  ass,  or  any  neat  cattle,  hogs  or 
sheep,  or  other  domestic  animals  shall  break  into  any  person's 
inclosure,  the  fence  being  good  and  sufficient,  the  owner  of 
such  animal  or  animals  shall  be  liable,  in  an  action  of  trespass. 


Third  Distbict— May  Term,  1891.         563 

Bnlpit  V.  Matthews. 

to  make  good  all  damages  to  the  owner  or  occupier  of  the 
inclosure.  This  section  shall  not  be  construed  to  require  such 
fence  in  order  to  maintain  an  action  for  injury  uone  by  ani- 
mals running  at  large  contrary  to  law." 

Applying  any  reasonable  rule  of  construction,  this  section 
means  simply,  that  the  owner  of  stock  shall  be  liable  for  all  dam 
ages  where  the  owner  of  the  inclosure  has  it  surrounded  by  a 
good  and  sufficient  fence,  and  makes  one  exception  only,  and  that 
is  that  the  fence  shall  not  be  necessary  to  maintain  the  action  if 
the  stock  is  running  at  large  contrary  to  law;  but  in  all  other 
cases  the  fence  is  absolutely  necessary  to  entitle  the  owner  of 
the  premises  to  recover  damages.     Applying  this  rule,  as  laid 
down  by  our  Supreme  Court  and  above  cited,  as  to  what  con- 
stitutes a  running  at  large,  there  must  be  some  act  of  permis- 
sion, omission  or  negligence  by  the  owner  of  the  stock  before 
such  stock  can  be  said  to  be  running  at  large  contrary  to  law. 
It   may  be  contended,  as   it  was  on  the*  trial  below,  that  all 
stock  at  large,  regardless  of  the  circumstances  of  their  escape, 
are  running  at  large  contrary  to  law.     Such  is  evidently  not 
the  meaning  of  this  section  upon  which   appellee  seeks  to 
recover,  for  if  it  were,  the  section  would  simply  provide  that* 
any  horsej  mule,  etc.,  entering  upon  the  inclosure  of  another, 
the  owner  of  such  aniipal  should  make  good  all   damages  to 
the  owner   or   occupier  of   such   inclosure,   and  would   not 
need  the  qualification,  "the  fence  being  good  and  sufficient," 
or   proviso    that,   "this   section   shall   not  be   construed   to 
require  such  fence  in  order  to  maintain  an  action  for  inju- 
ries done  by  animals  running  at  large  contrary  to  law,"  both  ' 
of  which  are  contained  in  the  section  referred  to,  and  we  sub- 
mit that  to  adopt  tiie  construction  contended  for  by  appellee 
would  be  a  reflection  upon  the  legislature  adopting  such  lan- 
guage to  express  its  meaning;  and  we  ask  the  court  to  bear  in 
mind  that  the  chapters  "In  relation  to  animals  running  at 
large,"  and  "In  relation  to  fences"  were  both  revised  in  1874,  and 
are  to  be  considered  together  and  of  equal  dignity  in  constru- 
ing them,  and  the  construction  that  will  permit  both  statutes 
to  remain  should  be  adopted.     It  is  clear  that  the  construc- 
tion suggested  by  appellant  allows  both  to  remain;  any  other 
repudiates  one  of  them. 


564  Appellate  Courts  of  Illinois. 

Vol.  42.]  Bnlpit  v.  Matthew*. 


Messrs.  Eicks  &  Creiohton,  for  appellee. 

The  evidenoe  shows  that  at  the  time  in  qnestion  the  horses 
and  mules  of  appellant  got  out  in  the  night  and  were  npontbe 
lands  of  appellee  and  witness  Overton.  The  gate  was  open. 
Part  of  them  were  put  back  in  the  pasture  in  the  night,  and 
after  breakfast  those  put  up  were  out  again,  the  gate  still 
closed  and  the  riders  off  near  the  gate. 

We  think  the  fact  that  this  stock  got  out  and  damaged  ap- 
pellee's coi*n,  with  the  agreement  as  to  damages,  makes  the  case 
for  him.  In  McCormiek  v.  Tate,  20  111.  334,  the  court  say: 
"  By  the  common  law  every  man  was  bound  to  keep  his  cattle 
on  his  own  land  or  respond  in  damages  for  their  trespasses.*' 
And  it  was  one  of  its  rules  that  no  man  is  bound  to  fence  his 
close  against  an  adjoining  lield,  but  every  man  is  bound  to 
keep  his  cattle  in  his  own  iield  at  his  peri]. 

And  if  the  common  law  is  in  force  in  this  State,  the  above 
is  a  sufficient  answer  to  the  labored  argument  of  counsel  for 
appellant,  that  he  is  not  liable  because  he  did  not  permit  or 
suffer  his  stock  to  run  at  large,  or  was  not  guilty  of  negligence 
in  the  common  acceptation  of  the  term.  Seely  v.  Peters,  5 
^Gilm.  142,  is  cited  and  relied  upon  by  appellant 

Mr.  Justice  Pillsbury,  in  Lee  v.  Burk,  15  111.  App.  651j 
uses  the  following  language :  "  Sec.  1,  of  Chap.  8,  of  the 
Revised  Statutes  of  1874,  changes  the  rule  declared  in  Seely 
V.  Peters,  by  prohibiting  the  running  at  large  of  cattle  in  the 
absence  of  a  vote  of  the  people  of  the  county  allowing  them 
to  do  so.  We  think  the  effect  of  this  statute  is  to  practically 
re-enact  the  common  law  upon  the  subject,  and  that  now  in 
this  State,  in  any  locality  where  no  vote  has  been  had,  every 
man  must  keep  his  cattle  from  his  neighbor's  premises  or 
respond  in  damages  for  injuries  committed  by  them."  And  in 
Birket  v.  Williams,  30  III.  App.  45,  substantially  the  same 
language  is  used  by  Mr.  Justice  Lacey  in  rendering  the  opinion 
of  the  court. 

But  counsel  for  appellant  seeks  to  dispose  of  the  last  two 
cases  with  two  assertions : 

1.  That  Sec.  20,  Chap.  54,  R  S.,  was  not  considered  in 

them. 

2.  That  they  are  only  binding  in  the  particular  cases. 
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As  to  the  first  assertion,  we  reply  that  Soc.  20,  Chap.  54, 
was  not  considered  in  this  case,  and  ought  not  to  be;  that 
section  applies  to  those  counties  only  where  certain  animals  may 
lawfully,  by  vote  of  the  people,  run  at  large,  and  the  exception 
applies  to  bulls,  jackasses,  and  such  animals  as  can  not  be  law- 
fully at  large. 

To  the  second  assertion,  we  say  that  if  the  principle  upon 
which  those  cases  were  decided  is  correct,  they  are  binding  on 
all  courts.  And  the  eminent  source  of  their  enunciation 
assures  us  that  they  are  well  founded. 

If  it  were  clever  in  counsel  to  advise  the  court  that  appellee's 
case  is  based  on  Sec.  20,  Chap.  54,  R  S.,  1874,  it  strikes  us  as 
unkind  in  them  to  then  try  to  deprive  us  of  the  solid  foothold 
we  have  maintained  with  this  case  through  two  courts,  and  it 
reminds  us  very  much  of  the  child  that  built  the  cob  house 
that  he  might  have  the  pleasure  of  knocking  it  down. 

Kinder  v.  Gillespie,  63  111.  88,  The  Town  of  Collinsville  v. 
Scanland,  58  111.  221,  and  Weide  v.  Thiel,  9  111.  App.  226,  are 
cited  by  appellant  in  support  of  the  proposition  that  he  is  not 
liable  unless  guilty  of  negligence,  or  unless  he  suffered  his  stock 
to  run  at  large.  These  cases  were  cited  and  insisted  upon  in 
Birket  v.  "Williams,  sujpra^  and  the  court,  on  page  454,  says  of 
them :  "  The  most  of  the  cases  cited  are  where  a  penalty  is 
sought  to  be  recovered,  and  have  no  application;  the  case 
above  cited  in  9  111.  App.,  arose  under  a  special  statute  against 
bulls  running  at  large,  and  has  no  application."  Frederick  v. 
White,  73  111.  page  590,  and  O.  &  M.  R  R  Co.  v.  Jones,  63 
111.  472, 'cited  upon  the  same  proposition,  need  only  to  be  read 
to  determine  their  inapplicability. 

BoGGS,  J.  This  action  of  trespass  was  begun  by  appellee 
against  appellant  before  a  justice  of  the  peace  to  recover  for 
damage  done  to  appellee's  crops  by  horses  and  mules  of  the 
appellant,  and  came  by  appeal  into  the  Circuit  Court,  where 
a  judgment  for  $17.85  was  rendered  against  appellant,  to 
reverse  which  he  brings  the  record  to  this  court. 

It  was  sti]  ulatcd  upon  the  hearing  below,  that  appellee  had 
no  fence  about  his  premises,  and  that  the  appellant  had  his 
horses  and  mules  in  a  pasture  which   was  surrounded  by  a 
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good  hikJ  sufficient  fence,  and  that  without  fault  or  negligence 
on  the  part  of  appellant  they  escaped  from  the  pasture  to  an 
open  common  adjoining  it,  and  from  thence  strayed  onto  the 
premises  of  appellee,  and  damaged  his  property  in  the  sum 
of  $17.85. 

Aside  from  these  stipulated  facts,  it  appeared  in  proof  that 
appellant  permitted  those  living  west  of  his  farm,  including 
appellee,  to  pass  through  this  pasture  when  going  to  and 
returning  from  the  town  of  Edinburg,  gates  having  been 
placed  on  the  fences  to  enable  such  persons  to  pass  and  repass. 
These  gates  had  been  placed  there  partly  at  the  request  of 
appellee,  and  under  an  agreement  which  appellant  claims 
relieved  him  of  liability  for  the  damages  sought  to  be  re- 
coveied.  The  only  testimony  concerning  this  agreement  is 
that  of  the  appellant,  which  is  as  follows : 

Question :  ''  You  may  state  what  use  was  made  of  that  gate 
through  which  the  mules  passed." 

Answer :  *'  Well,  when  I  closed  up  that  pasture  it  closed 
up  the  passage  for  Matthews,  and  he  could  not  get  to  Edin- 
burg  or  east  on  his  place,  and  when  he  found  my  fence  he 
came  to  me  and  said :  ^  I  don't  want  to  be  shut  out  I  will 
take  hold  and  help  you  put  in  a  gate  for  the  privilege  of 
passing  through  there.' " 

Question  :  '*  Is  that  the  plaintiff  in  this  case  ?" 

Answer  :  "  Yes;  and  he  done  so,  with  the  understanding  that 
he  should  watch  the  gate,  and  if  stock,  owing  to  careless 
persons,  got  out,  he  was  to  turn  them  back." 

A  large  common  adjoins  the  appellant's  pasture  on  the 
west,  and  the  premises  of  appellee  adjoin  this  common  on 
the  south  and  one-fourth  of  a  mile  west  of  the  west  fence  of 
api^ellant's  pasture  iield. 

The  stock  escaped  from  the  pasture  in  the  night  time,  and 
came  upon  the  commons,  and  a  portion  of  them  from  thence 
into  tlie  field  of  a  witness,  Overton,  who  testifies  that  he  that 
night  chased  two  of  the  mules  back  to  the  gate  of  the  pasture, 
which  he  found  0|)en,  and  drove  them  into  the  pasture  and 
shut  the  gate. 

Tlie  next  morning  Overton  returned  to  the  gate,  but  could 
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not  tell  from  the  tracks  whether  the  stock  had  got  out 
through  the  gate  or  no L  He  testified  that  *' something  had 
been  going  on  at  Edinbnrg,"  and  that  a  great  many  persons 
passed  tlirough  the  pasture  and  gates  that  day  and  night.  He 
found  that  morning  that  two  of  the  rails  of  the  pasture  fence 
called  riders  had  been  knocked  oflF  near  the  gate,  and  after- 
ward on  the  same  day  he  saw  on  the  premises  of  the  appellee 
the  same  two  mules  he  had  driven  in  the  night  from  his 
premises  back  into  appellant's  pasture. 

Appellant  urges  a  reversal  of  the  judgment  upon  two 
grounds : 

1.  That  he  is  not  liable  for  damages  done  by  his  stock 
which  escaped,  without  his  fault  or  negligence,  from  his 
pasture,  which  he  had  surrounded  by  a  good  and  sufficient 
fence. 

2.  He  insists  that  the  proof  shows  that  the  stock  got 
out  through  the  gate  which  had  been  left  open  without  his 
fault  or  negligence,  and  that  appellee,  under  the  agreement 
concerning  the  gate,  could  not  recover  damages  done  by  stock 
so  escaping. 

The  appellant's  position  upon  the  first  proposition  is  that 
the  owner  of  stock,  if  he  has  them  within  a  good  and  sufficient 
fence,  and  is  guilty  of  no  fault  or  negligence  himself,  is  not  in 
law  liable  if  the  stock  escapes  and  destroys  the  property  of 
another ;  that  the  loss  in  such  case  must  fall  upon  the  one 
whose  property  is  destroyed.  We  think  this  position  is  not 
tenable. 

At  common  law  the  owner  of  horses,  mules,  cattle, 
etc.,  was  required  to  keep  them  on  his  own  land  or  respond 
in  damages  for  their  trespasses.  (The  owner,  says  3  Black- 
stone's  Commentaries,  211,  is  answerable  for  the  trespasses  of 
his  stock  as  of  himself.) 

Our  Supreme  Court  in  Seely  v.  Peters,  5  Gilm.  130,  declared 
that  this  common  law  rule  requiring  the  owner  to  keep  his 
stock  in  his  own  field,  was  not  suited  to  the  then  condition  of 
our  country,  nor  to  the  wishes,  habits,  or  desires  of  our  people, 
and  that,  as  our  legislature  had  by  various  enactments,  such 
as  requiring   fields  to  be  inclosed  with  a  good  and  sufficient 
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fence,  "  providing  a  penalty  for  driving  stock  from  the  range 
where  it  usually  run,"  etc.,  "authorizing  the  pasturing  of  cattle 
if  found  at  large  between  November  and  April,"  and  other 
similar  acts,  manifested  clearly  that  the  law-making  power  did 
not  regard  the  rule  applicable  or  existing.  It  was  decided  that 
such  role  was  not  in  force  here,  but  on  the  contrary,  tliat 
the  person  farming  land  must  protect  his  crop  with  a  good 
and  sufficient  fence  against  stock  which  might  lawfully  run 
at  large.  This  conclusion  was  reached  by  a  majority  only 
of  the  court.  Its  soundness  was  vigorously  combated  by 
Justice  Caton,  who  argued  in  a  dissenting  o])inion  that  the 
rule  in  question  was  of  a  general  nature,  and  unless  it  was 
inapplicable  to  the  character  of  our  political  institutions,  and  to 
the  genius  of  our  form  of  government  and  our  constitution, 
was  in  force  in  Illinois  as  a  part  of  the  common  law  until 
re[>ealed  by  the  legislature. 

Afterward  in  Ileaden  v.  Rust,  39  111.  191,  when  the  correct- 
ness of  tlie  holding  in  the  Seely  case  was  directly  challenged 
by  counsel,  it  was  said  that  the  interpretation  had  been  so  long 
accepted  and  acquiesced  in  by  our  people,  and  conformed  to 
by  all  classes  of  the  community,  that  no  good  purpose  could  be 
subserved  by  overruling  the  decision  even  if  it  did  not  seem 
the  most  reasonable  and  consistent  to  the  rules  of  construction, 
and  that  therefore  the  court  would  abstain  from  discussing  the 
question  of  whether  the  conclusion  reached  was  such  as  would 
be  announced  if  the  question  was  for  the  first  time  before  the 
court.  It  must,  therefore,  be  conceded  that  the  rule  so  laid 
down  was 'the  correct  one,  and  if  it  be  still  the  rule  the  posi- 
tion of  the  appellant  is  correct  This  rule,  however,  rested 
solely  on  the  ground  that  the  owner  of  stock  had  the  right  to 
allow  them  to  roam  at  largo,  and  having  such  right  the  duty 
of  protecting  crops  by  good  and  sufficient  fences,  so  that  stock 
could  not  injure  them,  was  cast  by  law  upon  the  person  farm- 
ing the  land.  As  long  as  this  right  existed  the  rule  estab- 
lished by  the  Seely  v.  Peters  case  continued,  but  if  the  right 
be  lost,  the  rule  would  also  cease  because  the  rule  was  founded 
alone  upon  the  right. 

Thus  when  township  organization  was  adopted  and  town- 
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ships  given  power  to  prohibit  the  running  at  large  of  stock, 
it  was  held  that  as  to  all  townships  that  did  so  prohibit  it,  the 
rnle  created  by  the  decision  in  the  case  of  Seeh'  v.  Peters 
ceased  to  be  applicable,  and  the  owners  of  stock  became  liable 
for  their  trespasses  as  at  the  common  law.  Westgate  v.  Carr, 
43  111.  450. 

The  General  Assembly  by  an  act  in  force  July  1,  1874, 
made  it  unlawful  for  stock  of  the  kind  in  question  to  run  at 
large,  unless  under  certain  exceptions  which  do  not  arise  in 
this  case,  and  by  its  force  and  effect,  in  our  judgment,  the  rule 
announced  in  the  Seely  case  and  other  cases  resting  on  it  for 
authority  ceased,  and  the  common  law  rule  that  every  man 
mnst  keep  his  stock  on  his  land  or  be  answerable  for  their 
trespasses,  at  once  revived. 

The  Circuit  Court  therefore  properly  refused  the  proposi- 
tions of  law  presented  by  appellant,  which  declared  a  contrary 
doctrine.  The  appellant  in  support  of  his  proposition  that  he 
can  not  be  held  liable  unless  guilty  of  some  fault  or  negligence, 
cites  Kinder  v.  Gillespie,  63  111.  88;  Collinsville  v.  Scanlan,  58 
111.  221,  and  other  cases.  When  these  cases  are  considered 
carefully  it  will  be  found  that  the  doctrine  announced  by  them 
is,  that  the  owner  of  stock  can  not  be  subject  to  the  infliction 
of  a  line  or  payment  of  a  mere  penalty  if  his  stock  escape 
from  his  inclosure  without  his  knowledge  and  he  is  diligent 
in  endeavoring  to  recapture  them.  Upon  the  question  of 
whether  the  owner  is  liable  for  damage  done  by  the  stock  to 
property  of  another,  these  cases  have  no  application. 

The  remaining  ground  upon  which  appellant  urges  a  rever- 
sal is  that  appellee,  when  he  found  that  appellant's  fence  had 
been  built^  said  to  him,  *'  I  don't  want  to  be  shut  out.  I  will 
take  hold  and  help  you  put  in  a  gate  for  the  privilege  of 
passing  through  the  pasture;"  and  that  he  did  so,  with  the 
understanding  that  he  (appellee)  should  watch  the  gate,  and 
if  the  stock,  owing  to  careless  })ersons,  got  out,  he  was  to  turn 
them  back. 

The  only  reasonable  effect  to  be  given  to  this  scant  and 
meager  statement  of  what  appellant  deems  to  be  an  agree- 
ment, is  that  appellee  was  to,  and  did,  help  construct  the  gates 
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and  that  he  said  eomething  from  which  appellant  nnderPtocKl 
appellee  yrould,  if  the  gates  were  carelessly  left  open,  torn 
back  in  the  pasture  any  stock  that  escaped. 

It  would  not  be  reasonable  to  believe  from  the  little  we 
know  of  what  was  said  by  appellee  that  he  agreed  to  "  watch  *' 
the  gate  day  and  night,  and  see  that  the  stock  did  not  escape. 

If  appellee  had  left  the  gate  open,  or  had  he  known  that  it 
was  open,  possibly  he  ought  not  be  permitted  to  recover;  but 
there  is  no  proof,  or  even  claim  so  far  as  we  know,  that  appel- 
lee was  gnilty  of  any  negligence  or  fault  whatever. 

The  evidence,  it  is  true,  tends  to  show  that  the  stock  got 
out  through  an  open  gate,  but  many  persons  had  passed 
through  it  that  day  and  night,  and  it  would  be  unreasonable 
to  hold  that  appellee  should  answer  for  the  acts  of  others,  who 
equally  with  him  enjoyed  the  privilege  of  going  through  the 
pasture. 

Moreover,  a  portion  of  the  injury  and  damage  to  appellee 
was  caused  by  the  two  mules  returned  by  Overton  to  the  pas- 
ture, and  they  escaped,  as  the  evidence  tends  most  strongly  to 
show,  by  knocking  the  riders  from  the  fence,  and  it  is  possible 
they  all  got  out  in  the  same  manner. 

We  think  the  court  properly  refused  to  hold  appellee  was 
precluded  from  recovering  damages  because  of  the  conversa- 
tion and  understanding  testified  to  by  appellant.  The  judg- 
ment must  be  affirmed. 

Judgrrvent  affirmed. 


Abel   H.  Stanhope 

V. 

School  Directors. 


Schools — Contract  to  Teach — Breach  by  Directors  —  Damages  —  Es- 
toppel, 

1.    Sec.  5,  Art.  7,  of  the  act  in  force  July  1,  1889,  concerning  the  employ- 
ment of  teachers,  requires   the  possession  by   the  teacher  at  the   time  of 
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bis  employment  of  a  lesral  certificate  of  qualification  entitling:  him  to  teach 
durirujf  the  entire  term  of  his  contract  as  a  condition  precedent  to  his  right 
to  receive  any  portion  of  the  public  money  for  his  services,  and  the  facts 
necessary  to  constitute  a  compliance  with  the  statute  in  this  respect  must  be 
distinctly  and  affirmatively  alle^^d  in  the  declaration  in  an  action  to  recover 
for  the  services,  or  to  recover  damages  from  the  school  district  for  a  breach 
of  a  contract  to  teach.  It  is  not  enoui^h  to  allege  generally  that  the  teacher 
is  *•  legally"  or  "lawfully"  qualified. 

2.  School  directors  can  only  exercise  such  powers  as  may  be  given  them 
by  law,  and  such  as  result  from  fair  implication  from  such  powers,  and  if 
they  exceed  them,  especially  if  they  do  an  act  expressly  prohibited  by  law, 
their  action  is  void  and  can  not  be  made  valid  even  by  ratification,  much 
less  by  estoppel. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  County  Court  of  Jersey  County;  the 
Hon.  A.  M.  Slaten,  Judge,  presidiDg. 

Mr.  Thomas  F.  Ferns,  for  appellant. 

Messrs.  Hamilton  &  Leagfi,  for  appellees. 

BoGGS,  J.  This  was  an  action  of  assumpsit  brought  in  the 
Jersey  County  Court  by  the  appellant  to  recover  damages 
which  he  claimed  he  had  sustained  by  reason  of  the  refusal  of 
the  appellees  as  school  directors  to  comply  with  a  written 
contract  employing  him  to  teach  the  public  school  in  their 
district. 

To  this  declaration  the  County  Court  sustained  a  demurrer 
which  presented  but  one  ground  of  objection  to  its  sufficiency, 
and  that  is,  that  it  does  not  aver  that  the  plaintiff  "  at  the 
time  the  alleged  written  contract  was  made,  had  a  certificate  of 
qualification,  obtained  under  the  provisions  of  the  school  laws 
of  the  State,  entitling  him  to  teach  during  the  entire  term  of 
his  contract."  Appellant  elected  to  stand  by  his  declaration, 
the  cause  was  dismissed,  and  he,  by  appeal,  brings  the  record  to 
this  court  for  review. 

The  averments  of  the  declaration,  so  far  as  they  relate  to 
the  qualification  of  the  appellant  as  a  teacher,  are  as  follows  : 

'^  For  iliat,  whereas,  the  plaintiff  is  now  and  still  is  possessed 
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of  a  le^al  certiKcate  for  teaching  said  schools  under  the  laws 
of  this  State,  that  the  superintendent  of  schools  of  said  Jer- 
sey County  duly  issued  to  plaintiff  on  September  7,  1889,  a 
teacher's  certificate  of  the  second  grade,  and  that  the  snperin- 
tendcnt  on,  to  wit,  September  6,  1890,  did  renew  the  said  cer- 
tificate for  one  year  by  his  indorsement  thereon  in  writing, 
after  plaintiff  had  satisfactorily  i  assed  the  examination  required 
by  the  school  laws  of  this  State  regarding  the  nature  and 
effects  of  stimulants  and  narcotics. 

"  Plaintiff  further  avers  that  he  was  a  duly  qualified  teacher 
under  the  laws  of  this  State,  and  was  duly  possessed  of  a 
certificate  entitling  him  to  teach  during  the  entire  term  of  his 
employment,  commencing  from  the  beginning  of  the  school 
term  in  said  contract,  to  wit,  September  15,  1890,  and  ending 
eight  ( 8  )  months  thereafter." 

It  is  provided  by  Sec.  5,  Art.  7,  of  the  act  in  force 
July  1,  1889: 

*•  No  teacher  shall  be  entitled  to  any  portion  of  the  common 
school  or  township  fund,  or  other  public  fund,  or  be  employed 
to  teach  any  school  under  the  control  of  any  board  of  directors 
of  any  school  district  in  this  State,  who  shall  not,  at  the  time  of 
his  employment,  have  a  certificate  of  qualification,  obtained 
under  the  provisions  of  this  act,  entitling  him  to  teach  during 
the  entire  term  of  his  contract." 

By  this  section  of  the  statute,  the  |X)8session  by  the  teacher 
at  the  time  of  his  employment  of  a  legal  certificate  of  qualifi- 
cation  entitling  him  to  teach  during  the  entire  term  of  liis 
contract,  is  made  a  condition  precedent  to  his  right  to  receive 
any  portion  of  the  public  money  for  his  services,  and  the  facts 
necessary  to  constitute  a  compliance  with  the  statute  in  this 
respect  must  be  distinctly  and  afKrmatively  alleged  in  a 
declaration  to  recover  for  the  services  of  a  teacher,  or  to 
recover  damages  from  the  school  district  for  a  breach  of  a 
contract  to  teach.  It  is  not  sufficient  to  allege  generally  that 
the  teacher  is  "legally  qualified"  or  "lawfully  qualified." 
Casey  v.  Baldridge^  15  111.  75;  Smith  v.  Curry,  16  111.  147; 
Botkins  V.  Osborne,  39  111.  101. 

Therefore  the  averment  last  appearing  in  the  declaration, 
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"  that  he  was  a  duly  qualified  teacher  under  the  laws  of  the 
State,"  and  other  averments  in  the  declaration  that  he  was  then 
**  lawfully'  qnalifiQd,"  and  "legally  qualified  to  teach,"  which 
we  have  not  quoted,  can  in  nowise  be  considered  in  the 
examination  of  this  question. 

The  facts  shown  bv  the  declaration  are,  that  when  the 
contract  was  made  (April  25, 1890)  appellant  had  a  legal  certifi- 
cate of  the  second  grade,  dated  September  7,  1889,  which  was 
valid  for  one  year,  that  is,  until  September  7,  1890,  and  that 
while  having  such  a  certificate,  he,  on  the  26th  of  April,  1889, 
contracted  with  the  appellees  to  teach  a  school  for  a  period  of 
eight  months,  to  begin  on  the  16th  day  of  September,  1890. 
The  certificate  which  he  l)ad  when  he  made  the  contract  did 
not  "entitle  him  to  teach  during  the  entire  term  of  his 
contract,"  on  the  contrary  it  entitled  him  to  teach  only  until 
the  7th  dav  of  September,  1890,  and  his  contract  was  that  he 
would  begin  on  the  15th  day  of  September,  1890,  to  teach  a  term 
of  eight  months.  His  certificate  of  qualification  expired 
eight  days  before  the  "  term  of  his  contract "  to  teach  began, 
and  under  and  by  virtue  of  it  he  could  not  teach  any  portion 
of  the  time  of  his  term,  much  less  the  "entire  term  of  his 
contract." 

It  is,  however,  contended  that  the  term  "  time  of  his  employ- 
ment," used  in  the  section  pf  the  statute  under  consideration, 
means  the  "  time  when,  under  the  contract,  he  is  to  be  first 
employed  in  actually  teaehifig  the  pupils,  and  tliat  if  a  teacher 
then  has  a  certificate  of  qualification  entitling  him  to  teach  the 
"entire  term,"  the  statute  has  been  complied  with.  The 
appellant,  according  to  the  allegations  of  the  declaration,  on 
the  6th  day  of  September,  1890,  obtained  from  the  school 
superintendent  a  renewal  of  his  certificate  good  for  one  year,  so 
that  on  the  15th  day  of  Septe^mber,  1890,  which  was  the  day 
when,  under  the  alleged  contract,  he  was  first  to  be  actually 
employed  in  teaching  the  school,  he  held  a  legal  certificate  of 
qualification  which  entitled  him  to  teach  for  the  whole  period 
of  eight  months,  according  to  the  contract,  and  if  the  statute  is 
to  have  the  construction  his  counsel  insist  should  be  given  to 
it,  the  ruling  of  the  County  Court  sustaining  the  demurrer  to 
the  declaration  is  erroneous. 
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In  support  of  this  view  it  is  eaid  that  tho  word  ''  emploj- 
ment "  means  and  is  defined  by  Webster  to  mean,  *'the  state  of 
being  employed;  that  which  engages  or  occupies;  that  which 
consumes  time  or  attention,"  etc 

It  is  also  said  that  our  Supreme  Court  has  recognized  and 
adopted  this  definition  and  meaning  of  the  word  in  more  than 
one  instance,  and  we  are  cited  Casey  v.  Baldridge,  15  III.  75, 
whete  it  is  said,  ''the  certificate  must  be  presented  to  the 
directors  before  the  commencement  of  the  school,"  and  to 
Smith  V.  Curry,  16  III.  147,  where  a  declaration  by  a  teacher 
against  school  directors  was  held  to  be  defective  because  it  did 
not  contain  an  averment  "  that  a  certificate  of  qualification  was 
presented  to  the  directors  before  the  commencement  of  the 
school,"  and  to  Botkins  v.  Osborne,  39  111.  101,  in  which  counsel 
for  appellant  argue  the  holding  is,  in  effect,  the  same. 

In  order  to  obtain  a  correct  understanding  of  the  holding 
in  each  of  these  cases  it  will  be  necessary  to  consider  them 
with  reference  to  tho  statutes  then  in  force. 

The  statute  of  1849  governed  the  determination  (jf  the 
question  when  the  cases  of  Casey  v.  Baldridge  and  Smith  v. 
Curry  were  decided;  it  is  as  follows: 

"  No  teacher  shall  be  entitled  to  any  portion  of  the  common 
school  or  township  fund  who  shall  not,  before  his  employment, 
exhibit  to  the  school  directors  a  certificate  of  qualification, 
etc.,  and  valid  for  one  year." 

It  is  true  in  each  of  the  cases  mentioned  it  is  held  that  the 
declaration  of  the  teacher  which  did  not  aver  "  that  the  cer- 
tificate of  qualification  was  exhibited  to  the  directors  before 
the  commencement  of  the  school,"  was  for  that  reason  defect- 
ive, and  indeed  it  may  be  conceded  that  the  views  expressed 
bv  the  court  in  each  of  the  cases  is  to  tlie  effect  that  an 
"exhibition  of  the  certificate  before  the  commencement  of 
the  school "  would  have  been  a  compliance  with  the  statute 
then  existing. 

The  case  of  Botkins  v.  Osborne,  supra^  arose  under  the  act 
of  1857.  This  act,  so  far  as  it  relates  to  the  matter  in  hand, 
is  as  follows : 

"No  teacher  shall  be  entitled  to  any  portion  of  the  common 
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ecliool  or  township  funds  or  other  public  fund  or  be  employed 
to  teach  any  school  *  *  *  who  shall  not,  before  his 
employment,  exhibit  to  the  board  a  certificate  of  qualification, 

*  *  *  provided  that  if  the  directors  of  a  district  shall 
certify  that  they  are  unable  to  obtain  a  teacher  competent,     * 

*  *  the  commissioner  shall  issue  a  certificate  of  qualifica- 
tion to  teach  such  branches  as  said  directors  may  specify; 
which  certificate  shall  be  valid  in  that  district  and  only  for 
one  year." 

The  question  in  that  case  as  in  this  was  as  to  the  sufficiency 
of  the  declaration. 

It  was  contended  by  counsel  for  the  teacher,  that  if  the 
teacher  was  acting  under  the  limited  certificate,  authorized  by 
tlie  proviso  to  the  act  in  question,  that  he  was  not  bound  to 
exhibit  the  certificate;  but  the  court  held  to  the  contrary,  and 
further,  that  the  declaration  was  defective  in  not  averring 
such  exhibitions  and  all  other  facts  necessary  as  conditions 
precedent  to  bring  the  plaintiflE's  case  within  the  terms  of  the 
proviso,  and  in  support  of  this,  as  a  rule  of  pleading  only,  the 
case  of  Smith  v.  Curry,  16  111.  14(),  is  cited. 

"While  tiie  act  of  1849  as  construed  in  Casey  v.  Baldridge 
and  Smith  v.  Curry,  provided  that  a  teacher  might  be  entitled 
to  compensation  out  of  the  public  school  fund,  if  he  possessed 
at  tlie  commencement  of  the  school  a  certificate  entitling  him 
to  teach,  it  must  be  observed  that  the  act  was  amended  and 
changed  by  the  act  of  1857,  so  that  it  was  provided  and 
declared  that  no  teacher  should  be  employed  to  teach  any 
school  in  any  district  in  the  State,  unless  he  should,  at  the  time 
of  his  employment,  exhibit  his  certificate.  The  effect  of  this 
change  was  to  make  it  unlawful  for  directors  to  employ,  i,  e,y 
hire  or  contract  with  any  one  to  teach  a  public  school  unless 
such  person  had  at  the  time  of  such  employment,  i.  e,y  hiring, 
contracting,  the  requisite  certificate. 

This  was  the  state  of  the  law  when  the  case  of  Botkins  v. 
Osborne  was  decided,  and  it  will  not  be  found  that  the  opinion 
of  Mr.  Justice  Breese  in  that  case  holds,  in  effect,  that  an  exhi- 
bition of  the  certificate  before  the  commencement  of  school 
is  sufficient     That  precise  point  was  not  then  before  the  court, 
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but  it  is  there  eaid  (see  page  106),  the  act  of  1857  declares 
*'  he  shall  not  be  employed  to  teach  any  school  if  before  his 
employment  he  does  not  exhibit  to  the  board  of  directors  the 
required  certificate." 

Manifestly,  had  it  been  necessary  to  do  so,  the  court  would 
have  held  that  it  was  unlawful  to  contract  with  a  teacher  unless 
he  had  then  the  required  certificate. 

The  act  of  1889,  under  which  the  rights  of  the  parties  in 
the  case  at  bar  must  be  ascertained,  declares,  as  did  the  act  of 
1857,  that  no  teacher  shall  be  employed  to  teach  any  scliool 
under  the  control  of  any  board  of  directors  unless  he  shall 
have,  at  the  time  of  his  employment  to  teach,  a  certificate 
obtained  under  the  provisions  of  the  school  law  which  entitles 
him  to  teach  during  the  entire  time  of  his  contract 

It  is  true,  as  suggested  by  counsel,  that  in  Stevenson  v. 
School  Directors,  87  111.  255,  a  case  governed  by  our  present 
statute,  it  is  said  that  "  it  does  not  appear  that  plaintiflf  in  error 
(the  teacher)  proved  or  offered  to  prove  that  when  the  con- 
tract was  made,  or  when  the  school  was  to  have  commenced, 
he  had  a  certificate  of  qualification;"  which  appellant  takes  by 
inference  to  indicate  that  the  court  regarded  a  presentation  of 
the  certificate  before  the  commencement  of  the  school  as 
being  a  compliance  with  the  statute;  but  it  seems  clear  any 
such  inference  is  removed  by  a  further  reading  of  the  opinion, 
for  it  is  also  said  by  the  court  in  the  same  opinion,  '^  unless, 
therefore,  when  the  alleged  contract  was  made  the  teacher  had 
such  a  certificate,  one  under  which  he  could  fully  perform  his 
contract,  the  contract  would  be  a  nullity."  This  we  conceive 
to  be  the  plain  meaning  of  the  words  of  the  statute. 

It  is  suggested  by  counsel  for  the  appellant  that  the 
appellees  are  estopped  from  setting  up  a  defense.  We  are 
referred  to  no  authorities  in  support  of  the  suggestions. 

The  action  is  against  the  directors  official  1}',  that  is,  against 
the  district  to  recover  damages  for  failure  to  comply  with 
a  contract  which  (if  we  are  right  in  the  views  we  have 
expressed)  the  directors  had  no  power  to  make. 

Directors  can  only  exercise  such  powers  as  may  be  given  by 
law,  and  such  as  result  from  fair  implication  from  such  pow- 
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ers,  and  if  they  exceed  such  powers  and  particularly  if  they,  as 
in  this  case,  do  an  act  expressly  prohibited  by  law,  their  action 
is  void.  It  can  not  be  made  valid  even  by  ratification,  much 
less  by  estoppel.  Wells  v.  People,  71  111.  532.  "  Such  a  con- 
tract is  a  nullity."     Stevenson  v.  School  Directors,  87  111.  255. 

To  say  that  the  directors  are  estopped  is  to  say  that  a  pub- 
lic corporation  created  by  law,  having  no  power  except  what  is 
given  by  law,  may  not  only  exceed  the  powers  given,  but  may 
do  acts  expressly  forbidden  to  be  done,  and  yet  the  prohibited 
and  illegal  and  void  act  may  become  binding  and  lawful  by  the 
operation  of  the  principles  of  estoppel  and  thereby  powers 
expressly  denied  may  bo  lawfully  exercised.  Such  is  not  the 
law. 

The  appellant  must,  to  recover,  affirmatively  show  that  the 
contract  was  a  legal  one,  and  if  it  is  not  valid  because  prohib- 
ited bj'  law,  he  can  not  succeed,  nor  can  his  cause  be  aided  by 
any  of  the  doctrines  of  estoppel.  It  is  clear  from  the  allega- 
tions of  his  declaration  that  the  law  prohibited  the  directors 
from  contracting  with  him. 

Tlie  demurrer  to  the  declaration  was  properly  sustained  and 
the  judgment  of  the  County  Court  is  affirmed. 

Judgment  affirrned. 


John  C.  Grimmett 

V. 

John  F.  Smith. 


Landlord  and  Tenant — Lease — Cancellation  qf— Agreement  to  Arbi- 
trate Diffet'ences. 

In  the  case  presented  the  cancellation  of  a  lea^e  was  atrreed  upon.  It  was 
further  agreed  to  leave  all  questions  of  account  to  arbitrators,  and  to  abide 
by  their  finding,  and  that  the  amount  found  due  the  tenant  should  be  paid 
him  upon  his  surrender  of  possession.  The  landlord  apparently  accepted 
the  finding  and  went  into  possession  but  did  not  pay  the  amount  of  the 
award;  this  court  holds  that  defendant  is  estopped  from  setting  up  the 
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d^fen8e  that  the  award  waft  void  because  it  did  not  embrace  all  matters  sub- 
mitted, and  decline*  to  interfere  with  the  judgment  for  the  plaintiff. 

[Opiniou  filed  December  3, 1891.] 

Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  J.  A.  Ckeighton,  Judge,  presiding. 

Messrs.  Eikakkb  &  Einaker,  for  appellant. 

Messrs.  Anderson  &  Bell  and  Edwajid  C.  E^notts,  for  ap- 
pellee. 

Wali^  p.  J.  Grimmett,  the  appellant,  leased  a  farm  of 
gome  200  acres  to  Smitli,  the  appellee,  bj  a  written  agree- 
ment, bearing  date  August  26,  1887,  for  a  term  of  five  years 
from  the  1st  of  March  next  ensuing,  at  a  yearly  rental  of  $3 
per  acre. 

In  the  year  1890  the  parties  disagreed,  and  the  appellant 
desired  to  obtain  the  possession  of  the  land  and  to  cancel  the 
lease.  Whereupon  a  written  agreement  was  entered  into  by 
the  parties  to  the  effect  that  appellant  was  to  buy  the  crops 
then  growing  upon  the  land,  the  price  to  be  fixed  by  arbitra- 
tion, and  that  appellee  should  surrender  possession;  that  any 
sum  appellant  should  owe  appellee  above  the  amount  due  for 
rent,  should  be  paid  upon  surrender  of  possession;  that  the 
arbitrators  should  adjust  all  matters  and  differences  relating  to 
the  lease,  and  that  the  parties  would  abide  by  the  decision  of 
the  arbitrators  who  were  therein  named.  The  persons  selected 
as  arbitrators  met,  and  in  the  presence  of  the  parties  proceeded 
to  inspect  the  crops.  Appellant  said  he  would  insist  upon 
damages  from  the  improper  cultivation  of  the  land  and  for 
Injury  to  the  buildings  and  fences,  but  the  arbitrators  said  they 
did  not  understand  they  were  to  consider  that  item  and  the 
subject  of  such  damages  was  not  again  referred  to. 

An  award  was  then  made  showing  the  value  of  the  crops 
and  the  unexpired  term  to  be  $500  in  excess  of  the  amount 
due  for  rent.  This  was  presented  to  the  parties,  and  each  in 
the  presence  of  the  other  signified  his  acquiescence  in  it  and 
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appellee  surrendered  possession  of  the  farm  to  appellant. 
The  Slim  fixed  not  having  been  paid,  this  snit  was  brought  to 
recover  it.  The  case  was  tried  bj  the  court  without  a  jury  by 
consent,  resulting  in  a  finding  and  judgment  for  plaintiflE  in  the 
sum  of  $422,  from  which  the  defendant  appealed  to  this  court. 

It  is  objected,  mainly,  that  the  award  was  void  because  it  did 
not  embrace  all  matters  submitted,  the  arbitrators  having  de- 
clined to  consider  any  claim  for  damage  in  favor  of  appellant 
for  negligent  farming,  or  injury  to  buildings  and  fences. 

When  the  arbitrators  announced  thev  would  not  consider 
this  item,  the  appellant  made  no  further  assertion  of  it,  and 
when  the  award  was  presented,  he  said  nothing  in  regard  to 
it,  but  expressed  himself  as  satisfied  with  the  conclusion 
reached.  Not  only  so,  but  he  suffered  the  appellee  to  surrender 
possession  in  pursuance  thereof.  Assuming  that  the  award 
was  deficient  in  this  respect,  and  that  the  item  was  not  with- , 
drawn  from  the  consideration  of  the  arbitrators,  we  think  it 
very  clear  that  the  appellant,  by  accepting  possession,  waived 
the  objection,  and  is  now  estopped  to  interpose  it.  Had  he 
then  said  the  award  was  bad  for  this  reason,  and  that  he  would 
not  abide  it,  he  would  not  have  got  possession.  It  was  because 
of  the  acquiescence  of  appellant  in  the  award,  and  his  apparent 
willingness  and  purpose  to  pay  in  pursuance  thereof  that  appel- 
lee made  the  surrender.  It  would  be  grossly  unjust  to  allow 
appellant  to  take  advantage  of  this  action  of  appellee,  and  then 
assert  that  the  award  under  which  appellee  acted  in  good  faith, 
as  appellant  well  knew,  was  void.  It  appears  that  the  trial 
court  took  the  view  that  the  item  for  damages  was  withdrawn 
from  the  arbitration,  and  having  heard  evidence  on  the  sub- 
ject, allowed  a  reduction  of  some  $78  on  that  account,  so  that 
the  appellant  has,  by  this  judgment,  received  a  fair  estimate  for 
the  same. 

We  find  no  cause  to  interfere  with  the  judgment  on  any  of 
the  errors  assigned  by  the  appellant,  and  it  will  therefore  be 
affirmed. 

Judgment  affirmed. 
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Thomas  H.  Travers 

V 

42    6H0 

^2-i08  Joseph  M.  Cook, 

Landlord  and  Tenant — Lien  for  Bent — Crops — Replevin — Sales, 

1.  A  landlord*8  lien  on  cropn  for  rent  is  paramount  to  the  lien  of  an 
execution. 

2.  The  plaintiff  in  an  action  of  replevin,  in  order  to  recover,  must  be 
the  owner  of,  or  have  the  right  to,  the  immediate  pofwession  of  the  properly. 

3.  While  it  is  true  that  the  statute  gives  the  hmdlord  a  ]ien  upon  the 
crops  grown  and  growing  upon  the  demised  premises  for  the  rent  thereof,  it 
does  not  invest  him  with  the  title,  either  general  or  special.  The  legal  title 
and  the  right  to  possession  remain  in  the  tenant,  subject  to  be  divested  by 
an  appropriate  proc<'eding  at  law.  The  lien  of  the  landlord  is  analogous  to 
the  lien  given  by  law  to  executions  in  the  hands  of  officers  authorized  to 
receive  and  execute  them.  Such  an  execution  is  a  lien  on  property,  subject 
to  be  levied  upon,  but  the  officer  can  not,  by  virtae  of  the  lien  alone,  main- 
tain replevin,  if  another  than  the  execution  debtor  has  possession  of  the 
property.  The  lien  alone  gives  the  officer  no  such  interest  in  the  property 
as  will  enable  him  to  eucceed  in  trover  or  replevin. 

4.  The  officer,  to  oMain  such  an  interest  as  would  enable  him  to  main- 
tain an  action  of  trover  or  replevin,  must  levy  upon  the  property,  and  by 
virtue  of  the  lien,  reduce  it  to  possession. 

5.  The  possession  by  a  landlord  of  a  mere  lien,  there  having  been  no 
levy  of  a  distress  warrant,  can  not  give  him  either  the  ownership  of,  or  an 
immediate  right  to,  the  possession  of  crops,  and  he  can  not,  therefore, 
succeed  in  an  action  of  replevin. 

[Opinion  filed  December  3, 1891.] 

In  error  to  the  Connty  Court  of  Fulton  County;  the  Hon. 
W.  S.  Edwards,  Judge,  presiding. 

Mr.  Arthur  Keithley,  for  plaintiff  in  error. 

Messrs.  Gra.y  &  Waggoner,  for  defendant  in  error. 

BoGGS,  J.  The  defendant  in  error,  as  constable  of  Fulton 
County,  had  an  execution  against  Samuel  A.  Di-ay,  issued  on 
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the  15th  day  of  July,  1890,  on  a  judgment  rendered  May  24, 
1890,  by  a  justice  of  the  peace  in  favor  of  one  C.  Wykoff. 

On  the  24th  day  of  July,  1890,  the  constable,  by  virtue  of 
the  execution,  levied  upon  "  The  corn,  oats  and  hay  grown 
and  growing  upon  the  N.  J  of  Sec.  20,  Fairview,  in  Fulton 
Co.,"  as  the  property  of  said  Dray. 

The  plaintiflE  in  error  instituted  an  action  of  replevin  against 
the  constable  before  a  justice  of  the  peace,  to  recover  pos- 
session of  the  property  levied  npon,  and  being  defeated 
there,  prosecuted  an  appeal  to  the  County  Court  of  Fulton 
County,  and  there  a, trial  by  a  jury  was  by  agreement  waived, 
and  the  cause  submitted  to  the  court.  Upon  a  hearing  the 
court  found  the  issue  for  the  defendant,  and  rendered  judg- 
ment accordingly  against  the  plaintiff,  to  reverse  which  this 
writ  of  error  is  prosecuted.  The  evidence  duly  preserved  in 
a  bill  of  exceptions  is  before  us. 

The  plaintiff  in  error  claims  that  he  was  the  owner  of  the 
land  described  by  the  constable  in  the  indorsement  of  the 
levy  as  the  N.  i  of  Sec.  20,  etc.,  and  that  he  had,  in  March, 
1890,  leased  it  for  one  year  to  Samuel  Dray,  the  defendant  in 
the  execution,  who  was  his  tenant,  and  that  under  the  statute 
he,  as  landlord,  had  a  lien  upon  the  crops  grown  and  growing 
upon  the  land.  He  further  claims  that  he  notified  the  con- 
stable before  the  levy  was  made  of  the  existence  of  his  lien, 
and  warned  him  not  to  attempt  to  levy  upon  or  take  posses- 
sion of  the  property.  After  the  levy  was  made,  he  demanded 
of  the  constable  the  possession  of  the  property  and  this  was 
refused,  the  constable  in  reply  to  the  demand  saying  he  could 
not  have  it  without  he  replevied.  Thereupon  he  brought  this 
suit  in  replevin. 

If  all  that  is  thus  claimed  by  plaintiff  in  error  be  conceded 
to  be  established  by  the  evidence,  it  would  then  follow  that  he 
had  a  lien  as  landlord  upon  the  "corn,  oats  and  hay  grown  and 
growing  upon  the  said  N.  i  Sec.  20,"  etc.,  that  is  to  say,  upon 
the  property  levied  upon  by  the  constable.  And  it  may 
further  be  conceded  that  such  landlord's  lien  was  paramount 
to  the  lien  of  the  execution  in  the  hands  of  the  constable,  as  is 
declared  to  be  the  law  in  Thompson  v.  Mead,  67  111.  395, 
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Wetsel  V.  Meyer,  91  111.  497,  and  perhaps  other  cases,  and 
then  the  question  remains,  can  the  plaintiff  in  error  maintain 
his  action  of  replevin. 

It  is  an  elementary  doctrine  that  the  plaintiff,  to  recover  in 
replevin,  mnst  be  the  owner  of,  or  have  the  right  to,  the 
immediate  possession  of  the  property. 

While  it  is  true  that  the  statute  gives  the  landlord  a  lien 
upon  the  crops  grown  and  growing  upon  the  demised  i)rcmises 
for  the  rent  thereof,  yet  it  does  not  invest  him  with  the  title, 
either  general  or  sjDecial.  The  legal  title  and  the  right  to 
])08session  remain  in  the  tenant,  subject  to  be  divested  by  an 
appropriate  proceeding  at  law.  The  lien  of  the  landlord  is 
analogous  to  the  lien  given  by  law  to  executions  in  the  hands 
of  officers  authorized  to  receive  and  execute  them.  Such  an 
execution  is  a  lien  on  pro|>erty  subject  to  be  levied  upon,  but 
the  officer  can  not,  by  virtue  of  the  lien  alone,  maintain 
replevin  if  another  than  the  execution  debtor  has  possession 
of  the  property.  The  lien  alone  gives  the  officer  no  sucli 
interest  in  the  property  as  will  enable  him  to  succeed  in  trover- 
or  replevin.     Mulheisen  v.  Lane,  82  111.  117. 

The  officer,  to  obtain  such  an  interest  as  would  enable  him 
to  maintain  an  action  of  trover  or  replevin,  must  levy  upon  the 
property  and  by  virtue  of  the  lien  reduce  it  to  possession. 

And  so  the  landlord  has  a  mere  lien  on  the  "crops  grown 
and  growing,"  which  does  not  entitle  him  to  possession  until 
he  has  issued  his  warrant  and  executed  it,  as  the  law  author 
izes  him  to  do.  The  title  and  right  of  )X)ssession  is  in  the 
tenant,  subject  to  be  taken  away  by  appropriate  proceedings  to 
enforce  the  lien  of  the  landlord.     Frink  v.  Pratt,  130  III.  332- 

In  the  late  case  of  Finney  v.  Harding,  decided  by  our 
Supreme  Court,  but  not  yet  officially  reported,  but  which  may 
be  found  in  the  Weekly  North  Eastern  Reporter,  May  15, 1891, 
it  is  said  concerning  the  lien  of  landlords:  "  No  better  state- 
ment can  perhaps  be  found  than  that  made  in  the  separate 
opinions  of  Justices  McAllister  and  Craig,  in  Watts  v.  Scliol 
field,  which  is  as  follows  : 

"  It  is  true  the  plaintiff  (a  landlord)  had  a  lien  given  by  the 
statute  but  it  is  a  mere  lien.     The  landlord  by  virtue  of  the  lien 
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alone,  and  without  the  levy  of  a  distress  warrant,  had  not  a 
rio;ht  of  possession." 

So  in  the  case  at  bar  it  must  be  said  that  if  all  that  is  neces- 
sary to  establish  the  existence  of  a  landlord's  lien  in  favor  of  the 
])laintiflf  in  errov  is  conceded,  yet  he  had  but  a  niere  lien,  and 
that,  without  a  levy  of  a  distress  warrant,  did  not  give  him 
either  the  ownership  of,  or  an  immediate  right  to,  the  posses- 
sion of  the  propert3\  Having  neither  he  can  not  succeed  in  an 
action  of  replevin. 

Plaintiff  insists  that  he  became  the  owner  of  the  crops  in 
question  by  purchase  from  Dray  in  April  or  May,  and  that 
they  were  not  susceptible  of  manual  or  even  symbolical 
delivery,  and  being  the  owner  he  ought  to  have  recovered.  In 
relation  to  this  alleged  purchase  of  the  crops,  the  plaintiflf 
testilies  that  he  sold  the  land  to  Dray  about  March  1,  1890, 
taking  notes  from  Dray  for  the  purchase  money  and  delivering 
him  a  bond  for  a  deed;  that  about  the  last  of  April  or  lirst 
of  May,  Dray  told  him  he  could  not  pay  for  the  land  and  that 
they  rescinded  the  land  sale,  Dray  giving  up  the  bond  and 
plaintiflf  agreeing  to  surrender  up  the  notes;  that  Dray  then 
rented  the  land  until  March  1,  1891,  at  $400  cash,  rent  to  be 
paid  March  1,  1891,  and  that  Dray  agreed  to  deliver  to  the 
plaintiflf  in  Fairview  all  crops  grown  on  the  place,  to  be  taken 
by  plaintiflf  at  the  market  price  and  paid  for  in  cash,  less  the 
amount  due  for  rent.  Dray,  as  a  witness  for  plaintiflf,  testifies 
to  the  same  eflfect.  This  arrangement  falls  far  short  of  con- 
stituting a  sale  as  against  third  persons.  Besides  this,  other 
evidence  in  the  case  was  in  sharp  conflict  with  these  statements 
of  plaintiflf  and  Dray.  It  was  admitted  that  the  plaintiff  still 
held  the  notes  given  by  Dray  for  the  land.  It  was  proven 
that  Dray,  upon  proper  foimdation  laid  in  his  cross-examina- 
tion after  the  alleged  renting  of  the  land,  sought  to  have  the 
assessment  of  the  laud  for  taxation  reduced  on  the  ground  that 
it  was  valued  too  high.  The  plaintiff  admitted  that,  after  the 
alleged  purchase  of  the  crops,  he  notified  the  constable  not  to 
levy,  because  he  thought  he  could  hold  the  crop  for  the  rent, 
and  the  constable  testified  that  what  the  plaintiflf  really  said 
was,  that  he  could  hold  the  crops  because  Dray  had  failed  in 
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making  his  payments.  The  constable  further  testified  that 
Dray  said  he  would  mortgap^e  his  crops  and  raise  the  money 
and  pay  the  execution.  Dray,  upon  his  cross-examinationt 
denied  that  he  had  made  these  statements;  no  proposition  of 
law  was  asked  of  the  court,  and  we  can  not  tell  but  that  the 
court  agreed  with  counsel  for  plaintiff  as  to  the  law  concern- 
ing the  alleged  sale,  sufficiency  of  delivery,  etc.,  but  did 
not  regard  the  rescission  of  the  sale  of  the  land  and  purchase  of 
the  crops  proven  by  a  preponderance  of  the  evidence,  in  which 
latter  event  we  could  not  say  that  the  court  erred.  It  is  urged 
that  the  court  erred  in  allowing  the  execiition  and  certain  other 
testimony  for  the  defendant  to  be  admitted  in  evidence.  If 
we  are  right  in  the  conclusion  that  plaintiff  failed  on  his  part 
to  show  a  right  of  recovery,  it  is,  of  course,  not  necessary  to 
determine  whether  evidence  offered  by  defendant  was  improp- 
erly received.  The  plaintiff  failing  to  show  a  right  of  recov- 
ery, the  finding  should  have  been,  as  it  was,  against  him,  and  is 
affirmed. 

Judgment  affirmed. 


Hopkins  &  Hammond 


M.  M.  Withrow. 


NegoUahle  Instruments—Notes — Consideration — Failure  of—Notice — 
Sec.  9f  Chap,  98,  R.  S. 

1.  A  person  taking  commercial  paper  before  due  for  a  valuable  consider- 
ation, without  knowledge  of  any  defect  of  title  and  in  good  faith,  holda  the 
same  by  a  valid  title. 

2.  Suspicion  of  defect  of  title,  or  the  knowledge  of  circumstances 
which  would  excite  such  f^u^picion  in  the  mind  of  a  prudent  man,  or  gro$« 
negligence  on  the  part  of  the  taker,  will  not  defeat  bis  title.  Bona  fides 
should  be  the  decisive  test  of  the  holder's  rights. 

[Opinion  filed  Decembers,  1891.] 
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Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  Charles  P.  Kanb  and  Conkling  &  Grout,  for 
appellants. 

Messrs.  Orendorff  &  Patton  and  Patton  &  Hamilton, 
for  appellee. 

Wall,  P.  J.  This  was  an  action  of  assumpsit  upon  two 
jnomissory  notes  executed  bj  appellee  to  C.  Aultinan  &  Co. 
(a  corporation),  and  by  the  payee  assigned  to  appellants  before 
maturity.  The  defense  was,  that  the  consideration  had  failed 
and  that  the  plaintijBfs  had  notice  tliereof  before  acquiring 
the  paper.  Upon  a  trial  by  jury  there  was  a  verdict  for  the 
defendant,  and  tlie  court  overruling  a  motion  for  new  trial, 
rendered  judgment  against  the  plaintiffs  for  cost. 

We  have  carefully  examined  the  evidence,  and  assuming  for 
tlie  present  purpose  that  the  consideration  failed,  we  find 
nothing  substantial  upon  which  to  rest  the  charge  that  the 
plaintiffs  had  notice  of  the  fact.  At  the  instance  of  the  defend- 
ant, the  court  instructed  the  jury  that  if  the  plaintiffs  "as  or- 
dinarily prudent  men  had  reason  to  believe  Irom  circumstances 
brought  to  their  knowledge  before  they  purchased  the 
same  (the  nott^s  in  suit),  that  defendant  had  or  claimed  to  have 
a  defense  to  said  notes,  then  the  plaintiffs  are  not  innocent 
holders  of  said  notes  and  the  defendant  is  entitled  to  set  np 
the  same  defense  that  he  could  have  interposed  had  snit  been 
brought  on  said  notes  by  C.  Aultman  &  Co."  The  quotation 
is  from  the  third  of  the  instructions  given  for  the  defendant, 
and  the  same  rule  is  suggested  in  the  sixth  and  eighth, 
though  in  the  last  there  is  the  qualilication  that  the  facts  and 
circumstances  must  be  so  strong  as  to  show  bad  faith  in  the 
plaintiffs. 

Our  statute.  Sec.  9,  Chap.  98,  provides  that  a  want  or  failure 
of  consideration  may  be  set  up  as  a  defense  to  an  action  upon  a 
promissory  note,  "  provided  that  nothing  in  this  section  con- 
tained shall  be  construed   to  affect  or  impair  the  right  of  any 
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horyxfide  assignee  of  any  instrument  made  assignable  by  this 
act,  when  sach  assignment  was  made  before  such  instrument 
became  dne." 

In  Comstock  v.  Hannah,  76  111.  530,  the  Supreme  Court 
had  occasion  to  consider  an  instruction  announcing  the  rule 
stated  in  the  third  instruction  under  consideration,  and  held  it 
erroneous.  The  court  quo  fed  from  the  opinion  of  Lord  Den- 
man  in  Goodman  v.  Ilarvev  4:  Ad.  &  Ell.  870,  as  follows:  "I 
believe  we  are  all  of  opinion  that  gross  negligence  only,  would 
not  be  a  sufficient  answer  where  the  party  has  given  a  con- 
sideration for  the  bill.  Gross  negligence  may  be  evidence  of 
inala  fidea  but  it  is  not  the  same  thing;  we  have  shaken  oflE 
the  last  remnant  of  the  contrary  doctrine.  Where  the  bill 
has  passed  to  the  plaintiff  without  any  proof  of  bad  faith  in 
him,  there  is  no  objection  to  his  title." 

The  court  also  quoted  from  the  opinion  of  the  Federal 
Supreme  Court  in  Murray  v.  Lardner,2  Wall.  110,  as  follows: 
"  The  ])arty  who  takes  it  (  commercial  paj)er )  before  due  for 
a  valuable  consideration,  without  knowledge  of  any  defect  of 
title  and  in  good  faith,  holds  it  by  a  title  valid  against  the  world. 
"Suspicion  of  defect  of  title,  or  the  knowledge  of  circum- 
stances which  would  excite  such  susj)ici(m  in  the  mind  of  a 
prudent  man,  or  gross  negligence  on  the  part  of  the  taker, 
will  not  defeat  his  title." 

Other  cases  were  cited  in  which  it  was  laid  down  as  settled 
law  that  mere  negligence,  however  gross,  is  not  sufficient  to 
deprive  a  party  of  the  character  of  a  honafide  holder,  and  the 
court  say  in  conclusion,  '*  We  accept  the  doctrine  of  these  cases 
as  correct  in  principle  and  sustained  by  the  great  weight  of 
authority,"  though  admitting  that  there  might  have  been  a 
seeming  recognition  of  the  opj)osite  doctrine  in  some  of  the 
earlier  decisions  of  the  court.  It  was  said,  however,  that  in 
these  cases  there  \\:as  no  more  than  an  incidental  assumption 
without  discussion  that  such  was  the  rule,  and  that  tliere  was 
nothing  in  previous  decisions  to  ])reclude  the  adoption  of  what 
tlie  court  was  satisfied  was  the  correct  doctrine  in  principle 
and  the  prevailing  rule  of  law. 

The  doctrine  thus  established  has  not  been  departed  from  so 


Third  District— May  Term,  1891.        687 

- 

Stufflebeam  v.  Reece. 

far  as  we  are  advised.     Certainly  it  has  not  been  overruled  by 
any  later  decision  brono;ht  to  our  notice. 

The  doctrine  is,  no  doubt,  supported  by  the  current  of  judi- 
cial ruling  both  in  Eno^land  and  America  and  is  consistent  with 
the  experience  and  judgment  of  the  commercial  world.  1 
Daniel  on  Neg.  Inst,  Sees.  770  to  776.  Bo7ia  fides  should  be 
the  decisive  test  of  the  holder's  rights.  - 

We  think  the  third  and  sixth  instructions  were  erroneous 
and  should  have  been  refused,  and  that  there  are  certain 
expressions  in  the  first,  second  and  eighth,  which,  when  taken 
in  connection  with  the  third  and  sixth,  would  mislead  the  jury 
to  suppose  that  facts  sullicient  to  put  the  plaintiffs  upon 
inquiry  would  charge  them  with  notice  of  the  defense. 

Upon  the  evidence,  as  it  appears  in  the  record,  the  plaintiffs 
were  entitled  to  a  verdict,  and  the  result  was,  no  doubt,  pro- 
duced by  these  instructions.  The  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


O.  P.  Stufflebeam 

V. 

John  Reece. 


Landlord  and   Tenant — Ijease — Verbal  Agreement — Breach — Damages. 

In  an  action  based  upon  the  alleged  failure  of  a  landlord  to  comply  with 
his  agreement  to  build  a  barn  upon  demised  premises,  this  court  holds,  in 
view  of  the  evidence,  that  the  judgment  for  the  plaintiff  can  not  stand. 

[Opinion  filed  December  3, 1891.] 

Appeal  from  the  Circuit  Court  of  Vermilion  Countv:  the 
Hon.  J.  F.  Hughes,  Judge^  presiding. 

« 

Mr.  G.  W.  Salmans,  for  appellant. 
Mr.  Chables  A.  Allen,  for  appellee. 
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Wall,  P.  J.  The  appellee  sued  appellant  before  a  justice 
of  the  peace.  The  case  having  boon  removed  by  appeal  to 
the  Circuit  Court  was  tried  there,  resulting  in  a  judgment  for 
the  plaintiff  for  $38.  The  record  is  brought  here  by  the 
further  appeal  of  the  defendant. 

The  claim  is  based  upon  the  alleged  failure  of  the  defend- 
ant, who  was  the  plaintilf's  landlord,  to  comply  with  his  con- 
tract to  build  a  barn  for  the  use  of  the  plaintiff  on  the 
demised  premises.  It  appears  that  the  farm  was  rented  by  the 
defendant  to  the  plaintiff  by  a  written  lease,  dated  February 
11,  1888,  for  one  year  from  the  ensuing  March  1st 

Nothing  was  said  in  that  writing  with  regard  to  repairing 
or  building  a  barn. 

In  the  fall  of  1888,  by  verbal  agi*eement  the  parties  extended 
the  renting  for  another  year,  that  is,  until  March  1,  1890,  and 
in  Aucrust,  1889,  by  a  similar  arrangement,  it  was  extended 
until  March  1,  1891.  It  is  claimed  on  behalf  of  plaintiff  tliat 
at  each  of  thfese  renewals  there  was  an  understanding  that  the 
defendant  was  to  repair  the  barn  or  build  a  new  one.  Examin- 
ing the  evidence  as  it  appears  in  the  record  as  well  as  in  the 
abstract,  we  are  satisfied  that  whatever  was  said  on  this  point 
was  no  part  of  the  contract  of  rental  and  was  merely  gratui- 
tous on  the  part  of  defendant  While  it  is  shown  that  the 
barn  on  the  premises  was  in  bad  order,  yet  the  plaintiff  man- 
aged to  get  along  with  it  and  with  a  shed  of  straw  that  he 
made,  and  it  is  not  shown  that  he  suffered  any  damage  to  his 
grain,  or  his  implements,  or  to  his  stock  on  this  account  The 
parties  settled  up  their  mutual  accounts  in  August,  1889,  and 
no  claim  was  then  made  in  this  regard  by  the  plaintiff.  He 
was  desirous  of  retaining  the  farm  another  year,  and  was 
apprehensive  that  other  parties  were  likely  to  get  it  and  he 
made  application  to  defendant  for  it,  and  it  was  agreed  that 
he  might  keep  it  another  year  on  tlie  original  terms.  This 
agreement  was  made  at  the  house  of  the  defendant 

Afterward,  as  appears  by  all  the  evidence,  the  defendant 
being  on  the  farm,  the  plaintiff  suggested  that  the  barn  was 
unfit  for  use,  and  defendant  said  he  would  repair  it  or  build 
a  new  one.     lie  did  send  some  material  for  making  repairs  to 
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the  roof  but  did  not  have  the  work  done.  Tlie  parties  ,fifot  into 
controversy  about  some  other  matters  during  that  fall  and  win- 
ter, and  early  in  March,  1890,  the  present  suit  was  iustituted. 

It  is  quite  clear  that  plaintiff  can  make  no  claim  except 
upon  the  theory  that  the  renewal  for  the  third  year  made  in 
August,  18b9,  was  subject  to  the  condition  that  the  defend- 
ant would  build  the  barn  thereafter. 

Having  sought  and  obtained  a  renewal  without  asserting 
a  claim  in  that  respect  for  the  term  then  expired,  he  can  not 
be  heard  to  make  it  now.  Had  he  made  it  then  there  is  no 
doubt  the  renewal  he  desired  would  have  been  declined  by 
defendant.  It  is  also  quite  clear  that  the  alleged  agreement 
to  build  was  no  part  of  that  renewal.  But  if  it  were  a  fair 
question  for  the  jury  whether  this  was  so  or  not,  the  damages 
awarded  were  excessive. 

As  already  said,  plaintiff  did  not  show  that  he  suffered  any 
damage  by  reason  of  his  not  getting  the  new  barn,  but  he  was 
allowed  by  the  court  to  show  that  the  rental  value  of  such  a 
barn  as  it  was  assumed  his  wants  required,  would  have  been 
?5  per  month;  this,  for  the  time  from  the  alleged  promise 
in  September  or  October  up  to  the  bringing  of  the  suit,  would 
have  been  about  $35;  entirely  disregarding  the  defendant's 
claim  of  set-off,  as  to  a  part  of  which,  at  least,  there  was  no  dis- 
pute. But  if  the  alleged  agreement  was  a  part  of  the  contract 
of  renewal  made  in  August,  1889,  it  had  relation  only  to  the 
year  beginning  March,  1890,  and  therefore  when  the  suit  was 
brought  but  twelve  days  had  elapsed  after  the  renewal  when 
this  added  condition  took  effect.  Assuming  that  the  measure 
of  damages  would  be  the  rental  value  of  a  barn  of  certain 
dimensions  suitable  to  the  farm  and  plaintiff's  needs,  regardless 
of  the  fact  that  he  had  something  which  answered  the  pur- 
pose, the  verdict  was  not  a  just  one.  In  any  aspect  of  the 
case  we  are  of  opinion  that  the  appellant  is  not  liable  for  the 
amount  allowed,  and  that  the  motion  for  a  new  trial  should 
have  been  granted.     Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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Andrew  Millikin" 

V. 

S^SS  The  County  op  Edgar. 

Contracts — Breach  6y  County  Supervisors — Employment  of  Poor-House 
Keeper, 

Upon  the  pfround  of  public  policy,  a  county  board  is  incapable  of  appoint- 
ing a  poor-house  keeper  for  the  term  of  three  years. 

[Opinion  filed  December  8,  1891.] 

Appeal  from  the  Circuit  Court  of  Edgar  County;  the  Hon. 
C.  B.  Smith,  Judge  presiding. 

Messrs.  H.  S.  Tanner,  H.  S.  Clark  and  Dyas  &  Van  DrKE, 

for  appellant. 

Messrs.  James  A.  £ads  and  Hknrt  Van  Sellab,  for 
appellee. 

Wall,  P.  J.  The  appellant  brought  assumpsit  against  the 
ap])ellee.  The  declaration  alleged  that  on  the  11th  of  April, 
1889,  the  board  of  supervisors  of  said  county  appointed  the 
plaintiff  steward  or  keeper  of  the  Edgar  County  poor  house, 
including  the  insane  department  thereof,  and  the  poor  farm, 
for  the  terra  of  three  years,  and  for  the  services  of  plaintiff  to 
be  performed  in  that  behalf  agreed  to  pay  him  the  sum  of 
$1,700  per  annum  in  quarterly  installments;  that  the  plaintiff 
gave  bond  with  good  sureties  for  the  performance  of  his 
duties  in  the  premises,  and  that  he  entered  upon  the  execu- 
tion of  the  undertaking  on  his  part  and  faithfully  performed 
all  the  .duties  imposed  upon  him,  etc.,  until  on  the  6th  day  of 
March,  1890,  when  the  said  board  of  supervisors,  without  any 
just  or  reasonable  cause,  ordered  the  plaintiff  to  vacate,  etc., 
and  then  and  there,  against  his  will,  dispossessed  him,  etc. 
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and  refused  to  permit  liim  longer  to  perform  the  duties  under 
the  eaid  appointment,  wherefore,  etc; 

The  Circuit  Court  eustuincd  a  general  demurrer  to  the  dec- 
laration and  rendered  judgment  against  the  plaintiff  for  costs, 
from  which  an  appeal  is  prosecuted  to  this  court;  the  question 
presented  is  as  to  the  power  of  the  county  to  make  the  alleged 
appointment  for  three  years. 

The  county  is  an  involuntary  political  division  of  the  State, 
possessing  limited  powers,  and  created  for  the  purpose  of  ad- 
ministering certain  functions  of  governmental  nature,  one  of 
which  is  the  support  of  the  poor.  The  powef  conferred  by 
the  State  upon  the  county  in  this  regard  is  one  of  important 
.public  concern.  Its  proper  exercise  is  essential  to  the  well 
being  of  society  and  it  is  necessary  that  the  power  should  be 
held  unimpaired.  It  was  given  to  be  exercised,  not  to  be 
bartered  away. 

Appellant  cites  and  relies  upon  Sec.  28,  Clause  4,  Chap.  107, 
R.  S.,  which  provides  that  the  county  shall  have  power  ''  to 
appoint  a  keeper  of  the  poor  house  and  all  necessary  agents  for 
the  management  and  control  of  the  poor  house  and  farm,  and 
prescribe  their  compensation  and  duties." 

Tlie  authority  herein  granted  does  not  in  terms,  or  by 
necessary  implication,  embrace  power  to  make  the  arrange- 
ment set  out  in  the  declaration. 

While  the  provision  is  silent  as  to  the  term  for  which  such 
appointment  can  be  made,  it  must  be  presumed  that  the  legis- 
lature, being  cognizant  of  the  rules  applied  by  the  courts  to 
the  subject  ^ijenerally,  intended  it  should  be  strictly  construed. 
The  duty  of  caring  for  the  poor  is  difficult  of  performance, 
and  involves  constant  and  intelligent  supervision  over  the 
acts  of  the  agents  and  servants  necessarily  employed  for  that 
purpose.  The  tendency  to  misuse  the  means  furnished  by 
the  county  and  to  mistreat  the  unfortunate  creatures  depend- 
ent u})on  the  public  for  support,  should  be  counteracted  by 
the  vigilant  oversight  of  the  county  board,  who  should  at  all 
times  retain  control  over  their  subordinates  to  the  end  that 
abuses  affecting  the  county  or  its  wards  may  be  prom})tly  cor- 
rected.    If  this  important  function  may  be  so  far  delegated 
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as  would  bo  implied  by  the  facts  alleged  in  the  declaration, 
the  county  would  find  itself  divested  very  materially  of  the 
management  of  the  aflfairs  of  the  poor  farm.  A  steward  hav- 
ing such  a  tenure  and  having  the  inclination  might  be  guilty 
of  gross  negligence  or  wilful  misconduct,  and  unless  the  board 
had  such  j)roof  as  would  8np])ort  a  plea  to  that  effect  they 
would  be  compelled  to  submit  to  a  state  of  affairs  calculated 
to  disgrace  the  public  service  and  to  inflict  great  wrong  upon 
the  county  ])oor  and  insane. 

The  board  should  not  place  it£=clf  in  a  position  where  its 
authority  could  be  so  deticd,  nor  should  it  neglect  the  plain 
duty  imposed  by  the  statute  by  attempting  to  delegate  it  to  a 
mere  steward. 

It  has  been  held  that  school  directors  are  incapable  of 
making  contracts  with  teachci's  to  extend  substantially  beyond 
the  current  year.  Stevenson  v.  School  Directors,  87  111.  255; 
Davis  V.  School  Directors,  92  111.  293. 

Much  of  the  reasoning  employed  in  these  cases  would 
be  applicable  as  against  the  power  to  make  the  appointment 
here  declared  on.  See  also  City  of  E.  St.  Louis  v.  E.  St  L. 
G.  &  C.  Co.,  98  111.  415. 

We  do  not  feel  called  upon  to  attempt  a  statement  of  the 
precise  limits  and  conditions  to  be  regarded  by  the  county 
board  in  performing  the  duty  of  supporting  the  poor,  but  we 
have  no  hesitation  in  saying  that  the  appointment  here  alleged 
was  so  far  in  excess  of  what  is  safe  and  judicious  and  so  calcu- 
lated to  breed  abuse  and  misfeasance,  that  upon  the  clearest 
grounds  of  public  policy  it  should  be  held  void. 

The  demurrer  was  properly  sustained. 

Judgment  affirmed. 


Andrew  Millikin 

V. 

W.  Trover  et  al. 


Trespass — Ejectment  of  Poor- House  Keeper, 


/ 
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The  possession  of  the  real  property  of  a  county  by  an  employe  thereof  is 
the  possesfiion  of  the  county,  and  such  employe  refui^ing  to  vacate  the  same, 
upon  being  discharged  from  its  employment,  may  be  ejepted  by  force,  if 
neoesaary. 

[Opinion  filed  December  3,  1891.] 

•  _ 

Appeal  from  tbe  Circuit  Court  of  Edgar  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Messrs.  H.  S.  Tanner,  H.  S.  Clabk  and  Dyas  &  Van 
Dyke,'  for  appellant. 

Messrs.  James  A.  Eads  and  Henby  Yan  Sellab,  for  appel- 
lees. 

Wall,  P.  J.  This  case  grows  out  of  the  controversy 
involved  in  the  foregoing  case.  That  was  a  suit  agaiiist  the 
county  for  discharging  the  plaintiff  from  the  position  of 
steward  of  the  county  poor  farm  before  the  expiration  of  the 
term  of  three  years  to  which  he  claimed  he  had  been 
appointed.  "We  held  the  appointment  void  and  affirmed  a 
judgment  based  upon  that  view  of  the  law  governing  the  case. 

The  present  case  was  an  action  of  trespass  against  certain 
members  of  the  county  board  who  were  by  the  boai'd  instructed 
to  dispossess  the  plaintiff,  he  having  refused  to  vacate  the 
county  poor  farm  when  his  appointment  was  rescinded  by  a 
formal  vote  of  the  board.  The  verdict  was  for  the  defend- 
aoto  and  judgment  passed  accordingly. 

It  appears  that  the  plaintiff  declined  to  surrender  the  county 
property,  and  that  no  unnecessary  force  and  no  indignity 
was  used  in  ejecting  him  and  his  goods  from  the  premises. 
It  is  SKiggested  that  he  was  in  possession  of  the  rooms  and 
building,  which  he  occupied  as  a  residence,  and  that  only  by 
the  ordinary  legal  proceedings  of  ejectment  or  forcible  de- 
tainer could  he  'be  dispossessed.  The  fallacy  here  is  in  assum- 
ing that  he  was  in  possession  adverse  to  the  county.  His  pos- 
session was  that  of  the  county  merely.  He  had  no  possession  in 
his  own  right  as  against  the  county,  and  whenever  he  was  dis- 
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charged  the  county  had  the  right  to  eject  him  bv  force  if  neces- 
sary, jnst  a8  any  employer  might  pntoff  his  premises  an  employe 
-whom  he  had  lawfully  discharged,  e.  g.y  a  hostler  who  slept  in 
his  barn,  or  a  clerk  who  slept  in  his  store.  Having  no  right  to 
remain  longer  the  employe  so  discharged  might  be  treated  as 
any  other  intrnder  and  put  off  the  premises,  using  no  unneces- 
sary for<5e  in  so  doing. 

The  record  in  the  present  case  discloses  more  definitely 
than  in  the  former  what  were  the  terms  and  conditions  of  the 
employment  of  the  plaintiff,  and  it  seems  that  there  was  an 
almost  complete  delegation  of  the  duties  of  the  county  to  the 
))laintiff,  who,  for  a  given  sum,  undeitook  to  care  for  the  poor 
and  insane,  furnish  medicines  and  medical  treatment,  etc. 

It  is  not  surprising  that  the  situation  soon  became  such  that 
the  board  found  it  necessary,  in  the  interest  of  liumanity,  to 
interfere.  The  resolution  of  removal  was  ignored,  and  the 
right  of  removal  was  denied  by  the  plaintiff.  If  the  board 
had  the  right  to  discharge  him  there  was  but  one  thing  to  do, 
and  that  was  to  put  him  out  by  force. 

In  the  very  nature  of  things  it  was  out  of  the  question  to 
await  the  slow  process  of  law  to  obtain  a  writ  of  possession,  if 
indeed  any  action  could  be  predicated  ui^on  the  facts,  while 
the  poor  and  insane  were  suffering  for  tlie  want  of  sucli  care 
as  was  due  from  the  county.  The  judgment  is  right  and  will 
be  affirmed. 

Judgment  affirmed. 


William  Johnsoit 

V. 

The  People  of  the  State  of  Illinois. 

Criminal  Law— Cntnitial  Code,  See,  QBl—Lahor  on  Sunday, 

1.    In  view  of  Sec.  261  of  the  Criminal  Code,  labor  on  Sunday  is  not  of 
itself  punishable,  nor  is  it  prohibited. 
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2.  The  o£Fense  that  is  punishable  is  the  disturbance  of  the  peace  and 
good  order  of  society;  and  in  order  to  convict,  such  disturbance  must  be 
proven  beyond  a  reasonable  doubt. 

3.  The  jury  should  not  be  told  by  the  Court  in  a  given  case  that  '*  it  was 
to  be  presumed  th  it  it  would  disturb  others  for  a  man  to  go  out  on  Sunday 
with  a  reaper  and  go  to  cutting  grnin/* 

4.  A  person  can  not  be  punished  for  laboring  on  Sunday  when  the  same 
was  a  work  of  necessity,  and  it  is  more  a  question  of  fact  than  of  law 
whether  the  labor  done  in  a  particular  case  is  to  be  deemed  of  neceMsity  or 
not;  an  absolute  and  physical  nece&sity  is  not  meant  or  required.  Work  to 
prevent  a  great  w:iste  of  property  is  within  the  exception  of  such  statutes. 

5.  The  necessity  for  the  work  to  be  done  must  be  real  and  urgent,  and 
must  not  have  been  the  result  of  unreasouablo  negligence  or  indolence  on 
the  part  of  the  person  doing  the  labor. 

6.  The  words  "  great  waste  of  property  '*  does  not  necessarily  mean 
property  of  great  value.  The  circuiustances  and  financial  condition  of  the 
owner,  and  the  value  to  him,  and  his  need  of  the  property,  are  to  be  consid- 
ered in  determining  the  true  application  and  m<>aning  of  the  phrase. 

7.  No  action  for  dam:i^es  lies  upon  the  breach  of  an  asre^ men t founded 
in  fatherly  affection,  and  made  by  a  father  with  his  son,  there  being  no  legal 
contract  between  them. 

8.  This  court  holds  that  the  labor  in  the  csise  presented,  the  running  of  u 
reaping  machine  in  a  field  of  oats,  w.is  a  work  of  necessity  and  proper. 

[Opinion  filed  December  19,  1891.] 

In  ebror  to  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  J.  F.  Hughes,  Judge,  presiding. 

Mr.  G.  W.  Salmans,  for  plaintiflE  in  error. 

Messrs.  H.  P.  Blackburn,  State's  Attorney,  and  G.  F.  Eea- 
BioK,  lor  defendants  in  error. 

BoGOS,  J.  Plaintiff  in  error,  upon  an  indictment  charging 
him  with  having  violated  the  26th  section  of  the  Criminal 
Code  by  laboring  on  Sunday,  was  on  trial  before  the  court  and 
a  jury,  adjudged  guilty,  and  by  the  court  sentenced  to  pay  a 
fine  of  $25,  being  the  extreme  punishment  provided  for  in 
such  cases. 

He  is  a  farmer  having  forty  acres  of  land  for  which  he 
holds  a  bond  for  a  deed. 

In  the  spring  of  1890,  he  sowed  some  twenty-five  acres  in 
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oats,  and  not  owning  a  reaper,  arranged  with  his  father  to  har- 
vest the  crop  for  him.  On  Monday  of  the  last  week  in  July 
he  applied  to  his  father  to  do  the  work,  but  the  father  bein^ 
very  busy  in  the  cultivation  of  his  corn,  would  not  consent  to 
come  until  Friday  morning.  The  crop  could  be  harvested  in 
less  than  two  days.  On  Friday  morning  the  father  pnd  a 
brother  came  with  a  binder  and  began  the  work  but  soon 
after  found  that  the  sickle  bar  of  the  machine  was  bent  In 
endeavoring  to  straighten  it  the  bar  was  broken  so  that  it  had 
to  be  taken  for  repair  to  Rossville,  six  miles  away.  This 
delayed  the  work  until  late  Friday  evening,  and  but  a  few 
rounds  were  cut  that  day.  On  Saturday  the  binder  was 
run  constantly,  but  at  the  close  of  that  day  eight  acres 
remained  to  be  harvested.  The  oats  were  very  ripe,  the  straw 
was  falling,  and  the  grain  shattering  out  badly.  The  father 
of  plaintiff  in  error  had  a  large  crop  of  oats  in  like  damaging 
condition  and  insisted  on  taking  the  machine  into  his  own 
grain  on  Monday  morning.  Four  days  would  bo  (and  were) 
required  to  complete  the  harvest  of  the  father,  and  the  oats  of 
plaintiff  in  error  would,  by  that  time,  as  the  testimony  shows, 
have  been  practically  entirely  lost.  All  other  machines  in  the 
neighborhood  were  in  use  and  plaintiff  determined  to  keep 
his  father's  machine  and  save  his  oats  on  Sunday,  which  he 
did.  He  stopped  the  machine  at  eleven  o'clock  in  the  fore- 
noon and  did  not  start  it  again  until  two  o'clock. 

His  field  of  oats  was  about  forty  rods  from,  but  in  plain 
view  of  a  public  road  leading  to  a  church  about  a  mile  distant 
Four  witnesses  testified  for  the  prosecution,  but  one  of  whom 
was  at  church,  and  his  statement  is,  that  he  did  not  hear  the 
machine  at  church,  and  if  any  one  there  heard  it,  he  did  not 
know  it  This  witness  went  to  the  church  through  the  farms 
and  heard  the  machine  while  passing  near  it.  Another  wit- 
ness lived  a  mile  away  and  heard  the  machine — could  hear  it 
plainly  when  the  wind  was  fair.  The  two  witnesses  remaining 
were  George  Haliowell  and  his  son-in-law,  Gteorge  Snelly,  tire 
latter  of  whom,  with  his  family,  while  on  the  way  to  visit  his 
father-in-law,  passed  along  the  road  leading  to  the  church,  and 
saw  plaintiff  in  error  running  the  machine.  No  one  else 
passed  that  road  on  that  day  so  far  as  the  evidence  shows. 
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George  Hallowell  heard  the  machine  in  the  forenoon,  and 
he  and  Snelly  testified  that  the  noise  coald  be  heard  for  a  mile, 
and  Hallowell  testifies  that  in  the  afternoon  he  took  his  son- 
in-law  and  went  over  into  the  corn  field  and  watched  and  saw 
the  plaintiff  in  error  doing  the  work,  bnt  kept  hid  in  the  corn 
from  him.  Hallowell  says  he  has  not  been  friendly  with  nor 
spoken  to  Johnson  for  over  ten  years.  Hallowell  stated  that 
the  machine  made  considerable  noise,  and  at  that  point  was 
asked  the  question,  '^  Do  yon  think  the  noise  was  of  a  nature 
that  would  disturb  .persons  in  the  neighborhood  ? "  Counsel  for 
Johnson  objected  and  the  court  said : 

''I  think  it  would  be  presumed  that  it  would  disturb  others 
for  a  man  to  go  out  on  Sunday,  with  a  reaper,  and  go  to  cut- 
ting grain." 

There  is  no  evidence  that  any  one  was  annoyed  or  disturbed 
by  the  work,  unless  that  is  to  be  deemed  sufficiently  proven 
by  the  fact  that  the  four  witnesses  heard  the  noise  made  by 
the  operation  of  the  reaper. 

Sec.  261  of  the  Criminal  Code  is  as  follows:  "Whoever 
disturbs  the  peace  and  good  order  of  society  by  labor  (works 
of  necessity  and  charity  excepted),  or  by  any  amusement  or 
diversion  on  Sunday,  shall  be  fined  not  exceeding  $25."  *  * 
Sec.  317,  Chap.  38,  Starr  &  C.  111.  Stats. 

Labor  on  Sunday  is  not  of  itself  punishable  under  this  stat- 
ute, nor  can  it  be  said  that  the  statute  prohibits  labor  on  Sun- 
day. The  offense  that  is  punishable  is  the  disturbance  of  the 
peace  and  good  order  of  society.  The  harvesting  of  the  oats 
by  Johnson,  on  Sunday,  was  not  a  violation  of  law,  unless  in 
doing  the  work  the  peace  and  good  oi*der  of  society  was  dis- 
turbed; which  must,  as  a  question  of  fact,  be  proven  beyond  a 
reasonable  doubt  by  the  evidence,  in  order  to  warrant  a  con- 
viction. Proof  of  the  noise  made  by  the  reaper  was  proper 
as  a  circumstance  tending  to  show  the  "peace  and  good  order 
of  society"  was  disturbed,  but  it  is  not  true,  as  the  jury  was 
told  by  the  court,  that  "it  was  to  be  presumed  that  it  would 
disturb  others  for  a  man  to  go  out  on  Sunday  with  a  reaper 
and  go  to  cutting  grain."  The  law  raised  no  such  presump- 
tion, and  it  was  error  to  advise  the  jury  that  it  did.  The 
proof  of  a  disturbance  of  the  "peace  and  good  order  of 
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society"  was  but  slight,  and  it  may  well  bo  a  matter  of  grave 
doubt  whether  tlie  jury  regarded  it  proven  by  the  testimony, 
or  presumed  by  the  law  to  be  trne,  from  the  mere  fact  that 
the  labor  was  done.  For  that  reason  the  conviction  can  not 
be  sustained.  Nor  can  "the  conviction  bo  sustained,  if,  under 
all  the  circumstances,  the  labor  done  was  in  the  meaning  of 
the  law,  a  work  of  necessity.  The  word  neces&ity^  as  nsed  in 
this  statute,  is  perhaps  not  susceptible  of  an  accurate  and 
entirely  comprehensive  definition.  It  has  been  well  said  that 
the  attempts  of  the  writers  of  text  books  and  of  the  courts  to 
frame  a  definition  has  often  been  productive  only  of  confusion 
and  uncertainty.  Each  case  must  be  decided  according  to  the 
circumstances,  and  it  is,  therefore,  more  a  question  of  fact 
than  of  law  whether  the  labor  done  in  a  particular  case  is  to 
be  deemed  of  necessity  or  not. 

All  authorities  agree  that  an  absolute  and  physical  necessity 
is  not  meant  or  required.  Work,  to  prevent  a  great  waste  of 
property,  has  always  been  held  to  be  within  the  exception  of 
such  statutes.  Cases  supposed  to  aimounce  a  contrary  doctrine, 
such  as  Commonwealth  v.  Sampson,  97  Mass.  407,  where  it 
is  held  that  gathering  sea-weed  on  a  secluded  beach  on  Sun- 
day is  unlawful,  though  the  seaweed  be  in  danger  of  being 
washed  away  by  the  coming  tide,  and  the  case  where  the 
labor  was  that  of  capturing  a  whale  that  became  stranded  on 
Sunday,  and  other  like  cases,  are  not,  it  seems  to  us,  at  all  at 
variance  with  this  general  doctrine.  In  these  latter  eases  the 
labor  was  not  so  much  for  the  purpose  of  saving  property 
already  acquired,  as  it  was  for  gaining  and  securing  additional 
property,  and  it  is  to  be  further  remarked  that  the  statutes 
governing  these  decisions,  unlike  the  statutes  of  our  State, 
forbid  labor  on  Sunday,  and  provide  for  punishment  if  labor 
be  done  without  regard  to  whether  the  "public  peace  and 
good  order"  is  disturbed  or  not.  The  necessity  for  the  work 
to  be  done  must  be  real  and  urgent,  and  must  not  have  been 
the  result  of  unreasonable  negligence  or  indolence  on  the  part 
of  the  person  doing  the  labor.  It  must  not  be  understood 
that  by  the  words  "great  waste  of  property"  is  necessarily 
meant  property  of  great  value. 
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A  disturbance  of  the  peace  and  good  order  of  Bocieiy  would 
not  bo  justified  if  the  labor  done  was  to  save  property  of  in- 
significant worth,  yet  the  man  of  small  means  must  be  allowed 
to  save  his  property  from  waste,  though  its  value  might  not 
be  deemed  great  by  men  of  wealth.  The  circumstances  and 
financial  condition  of  the  owner,  and  the  value  to  him, and  his 
need  of  the  property,  are  to  be  considered  in  determining  the 
true  application  and  meaning  of  the  phrase,  ''  great  waste 
of  property,"  otherwise  we  would  establish  a  principle  of  law 
beneficial  only  to  wealthy  persons. 

In  this  case  the  plaintiff  in  error,  a  farmer  of  little  n>eans, 
living  on  a  small  tract  of  land  for  which  he  held  abend  which 
entitled  him  to  a  deed  if  he  could  succeed  in  paying  for  it, 
after  having  diligently  and  in  good  faith  endeavored  to  save 
his  grain,  by  reason  of  circumstances  beyond  his  control  and 
which  could  not  have  reasonably  been  anticipated,  finds  him- 
self on  Saturday  night  in  real  danger  of  suffering  a  loss  of 
near  one-third  of  his  crop.  Its  value  is  considerable  to  him. 
He  can  save  it  by  running  the  reaper  on  Sunday;  he  did  so. 
We  think  that  the  labor  done  was  a  work  of  necessity  within 
the  meaning  of  our  statute. 

Counsel  for  the  people  suggest  that  defendant  had  con- 
tracted with  his  father  to  harvest  his  crop  and  that  the  father 
not  having  begun  the  work  early  enough  and  being  negligent 
in  failing  to  have  his  reaper  in  good  repair,  was  liable  to  the 
son  for  any  loss  in  the  crop,  and  that  the  plaintiff  in  error 
should  have  refrained  from  working  on  Sunday  and  recovered 
by  suit  against  the  father,  his  damages.  This  is  fully  answered 
by  the  fact  that  it  is  not  claimed  that  the  father  was  under 
any  legal  contract  to  cut  the  grain,  but  upon  the  contrary,  that 
he  was  moved  to  do  so  from  sentiments  of  fatherly  affection. 
In  such  case  no  action  for  damages  would  lie.  If  a  son,  con- 
fronted with  a  situation  which  required  him  to  save  his  prop- 
erty by  working  on  Sunday,  or  to  sit  idly  down  and  let  it 
waste  and  sue  his  father  for  its  value,  should  elect  to  do  the 
work,  save  his  property  and  avoid  a  suit  with  his  father,  would 
not  this  course  meet  with  the  approval  of  all  right  thinking 
persons  ? 
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If  we  were  indulji^ing  in  presainptions,  it  would  be  fair  to  pre- 
sume that  the  peace  and  good  order  of  the  society  in  the  com- 
mnnity  whence  this  cause  orio;inatod  would  be  more  injuriously 
aifected  and  disturbed  and  its  good  people  more  greatly 
annoyed  and  displeased  by  tlie  embroiling  of  a  father  and  son 
in  a  law  suit,  than  it  was  proven  to  have  been  disturbed  by 
the  noise  of  the  machine  on  the  Sunday  in  question. 

For  the  reasons  given  the  judgment  is  reversed  and  the 
cause  remanded. 

lieversed  and  remanded. 


42    600  Z,  D,  Wheat,  Coroner,  for  use,  etc., 

V. 

Oliver  C.  Bower. 


EepUvin-Bond — Action  of  Debt  &n-Praetice* 

1 .  Where  a  stranger  replevies  property  from  a  sheriif  who  is  in  posses- 
sion undpr  a  writ,  the  latfer  may  recover  as  damaffes  the  whole  value  of  the 
property,  in  order  that  he  may  render  the  surplus  remaining  after  the  lien 
is  discharged,  to  the  general  owner. 

2.  By  appearing,  a  defendant  in  attachment  waives  the  fact  that  the 
writ  was  made  returnable  to  the  second  t«rm  after  the  date  thereof,  and  nei- 
ther he  nor  any  one  whose  rights  depend  upon  him,  or  bis  rights,  can  set  * 
up  the  objection. 

8.  In  the  case  presented,  this  court  holds  that  the  trial  court  erred  in- 
not  including  in  the  damages  the  value  of  the  goods  up  to  the  amount  neces- 
sary to  satisfy  both  writs  in  the  hands  of  the  sheriff,  and  that  the  judgment 
for  the  plaintiff  can  not  stand. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Messrs.  Wilby  &  Neal,  for  appellant 
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Messrs.  CsAiG  &  Craig,  for  appellee. 

Wall,  P.  J.  This  was  an  action  of  debt  on  a  replevin  bond 
executed  by  Bacbel  Chewning  with  Oliver  C.  Bower  as  surety, 
to  Z.  D.  Wheat,  coroner  of  Coles  County,  in  a  suit  brought  by 
said  Eachel  Chewning  against  J.  H.  McClelland,  the  sheriff  of 
said  county.  The  property  replevied  consisted  of  a  stock  of 
merchandise  which  had  been  levied  on  by  the  sheriff  by  virtue 
of  an  execution  in  his  hands  in  favor  of  J.  P.  Foreman  and 
seized  under  a  writ  of  attachment  in  favor  of  Braman,  Berry  & 
Co.  against  George  W.  Chewning,  the  husband  of  said  Eachel 
Chewning. 

The  replevin  suit  was  tried  and  the  issues  were  found  in 
favor  of  the  defendant  and  a  judgment  was  thereupon 
rendered  that  the  plaintiff  make  return  of  the  property  to  the 
defendant  therein. 

The  present  suit  on  the  bond  was  tried  by  the  court,  a  jury 
being  waived,  resulting  in  a  finding  for  the  plaintiff  for  the 
amount  of  the  penalty  of  the  bond  as  debt,  to  be  satisfied  on 
payment  of  the  damages,  assessed  at  $288.97,  and  costs. 

The  damages  so  assessed  consisted  of  the  sum  due  upon  the 
execution  in  favor  of  Foreman,  and  included  nothing  for  the 
amount  due  on  the  writ  of  attachment.  From  this  judgment 
an  appeal  is  prosecuted  to  this  court  by  the  plaintiff,  and  error 
is  assigned  that  the  damages  should  have  been  assessed  at  the 
value  of  the  property  replevied. 

It  \s  the  rule  that  where  a  stranger  replevies  property  from 
a  sheriff  who  is  in  possession  under  a  writ,  the  latter  may 
recover  as  damages  the  whole  value  of  the  property,  in  order 
that  he  may-  render  the  surplus  remaining  after  the  lien  is 
discharged,  to  the  general  owner.  Broad  well  v.  Paradice,  81 
111.  474;  Atkins  v.  Moore,  82  111.  240. 

The  appellee  urges  that  this  rule  was  not  applicable  in  the 
present  case,' and  suggests  that  the  writ  of  attachment  was  void 
because  it  was  issued  on  April  2,  1889,  and  was  returnable  on 
"  the  8th  day  of  April  next,"  a  term  of  court  intervening 
between  the  date  and  return  of  the  writ  To  this  it  may  be 
answered  that  by  appearing,  the  defendant  in  the  attachment 
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waived  the  defect,  and  that  neither  he,  nor  any  one  whose 
rights  depend  upon  him,  or  his  rights,  can  set  up  the 
objection. 

It  is  also  suggested  that  the  writ  of  replevin  was  issned  be- 
fore the  writ  of  attaclnnent,  though  not  served  until  after  the 
levy  of  the  attachment.  We  are  nnable  to  see  any  force  in 
this  sujygestion,  nor  in  the  further  suggestion  that  the  pleas 
interposed  in  the  replevin  suit  did  not  set  up  the  lien  of  the 
attachment  suit  It  is  suggested  finally,  that  it  was  shown  in 
evidence  that  the  plaintiff  in  the  replevin  suit,  Rachel  Chewning, 
after  she  had  obtained  the  goods  under  her  writ  of  replevin, 
turned  them  over  to  her  husband,  George  W.  Chewning,  the 
defendant  in  the  execution  and  attachment 

How  or  where  or  when  this  was  done  did  not  appear  and  it 
is  not  perceived  what  unfavorable  effect  tliis  proof  shtmld 
have  upon  the  plaintiff  in  this  spit 

The  replevin  bond  was  conditioned  for  the  return  of  the 
property  to  the  rfieriff,  and  the  replevin  suit  failing,  there 
was  judgment  for  such  return.  The  sheriff  had  a  special 
property  in  the  goods  for  the  purpose  of  discharging  the  two 
liens,  and  as  against  a  stranger,  that  is  to  say,  in  this  case,  the 
replevin  plaintiff,  he  was  entitled  to  the  value  of  the  property 
in  order  that  he  mii^ht  return  the  surplus  after  satisfying  the 
liens  to  the  general  owner.  If  it  were  shown  that  tlie  general 
owner  really  got  the  property,  then,  of  course,  there  would  be 
no  occasion  for  the  sheriff  to  recover  more  than  the  amount  of 
his  liens;  but  in  the  present  case  the  property  was  not'  worth 
more  than  the  sum  total  of  the  two  liens.  We  are  of  opinion 
the  court  erred  in  not  including  in  the  damages  the  value  of  the 
goods  up  to  the  amount  necessary  to  satisfy  both  writs  in  the 
liands  of  the  sheriff.  The  judgment  will  be  reversed  and  the 
cause  remanded. 

Meversed  and  remanded. 
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John  Wilson* 

V.  42  "603 

J.  N.  Bondurant  et  al.  i  42  eo3 

Beal  Troperty — Drainage — Act  of  June  4,  1889^  Sec.  4^Lieen8e — Revo- 
cation. 

1 .  The  owner  of  tlie  dominant  heritasfe  may  drain  the  wafer  from  his 
land  upon  lower  landa  in  natural  course  of  drainage,  and  while  he  may  not 
create  new  channels  in  the  lower  tields,  he  may  make  8uch  drains  for  agri- 
cultural purposes,  on  his  own  h'nd,  as  may  be  required  for  proper  tillage, 
though  by  so  doing  he  m^iy  incr>a8e  the  flow  in  the  natural  channel,  and 
the  rule  applies  to  highways  as  well  ns  to  lands  devoted  to  private  uses. 

2.  For  such  action  on  the  part  of  the  dominant  owner,  no  license  from 
the  servient  owner  is  required. 

3.  The  words,  •*  to  construct  any  such  drain,  etc.,"  used  in  Sec.  4  of  the 
Act  approved  June  4,  1889  (Sess.  L-iws  1889,  116),  should  be  umlerKtood  to 
refer  to  the  subject-matter  of  Sec.  1  of  said  act  and  should  be  construed  to 
mean  a  continuous  drain  formed  by  connecting  several  drains  made  by  each 
owner  on  his  own  lund. 

4.  Upon  a  bill  filed  to  enforce  an  alleged  right  to  revoke  a  licens^  or  per- 
mission to  defendants  in  error  to  drain  waters  coming  from  certain  lands 
and  a  highway,  over  and  through  a  ditch  complainant  constructed  upon  his 
own  land,  this  court  declines,  it  not  appearing  that  any  license  had  been 
granted  which,  by  "existing  laws,**  could  be  revoked,  to  interfere  with  the 
decree  for  the  defendants. 

[Opinion  filed  December  3,  1891.] 

In  errob  to  the  Circuit  Court  of  Ford  County;  the  Hon. 
Alfred  Sample,  Judge,  presiding. 

Bill  filed  June  30,  1890,  by  John  "Wilson,  plaintiff  in  error, 
recites  that  he  is  a  resident  of  Ford  County,  Illinois,  and  for 
twenty  years  last  past  has  been  the  owner  in  fee  of  the  S.  E. 
J  of  Sec.  24,  Township  24  North,  Range  9,  East  of  the  3rd 
P.  M.,  in  said  county ;  that  along  the  east  side  thereof,  running 
north  and  south,  is  a  highway,  on  the  line  between  the  coun- 
ties of  Ford  and  Iroquois;  that  said  highway  is  under  the 
jurisdiction  and  control  of  the  commissioners  of  highways 
of  the  town  of  Wall  in  said  county  of  Ford. 
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That  J.  N.  Bondarant  owns  the  eighty  acres  in  Iroquois 
County,  lying  next  east  of  the  complainant's  said  land. 

That  N.  P.  Busch.  owns  the  land  adjoining  complainant's 
on  the  north.  In  1S83  complainant  dug  an  open  ditch  from  a 
point  about  the  center  of  his  east  line,  northwesterly,  to  about 
the  center  of  his  north  line,  connecting  with  an  open  drain 
^ng  by  said  Busch  in  a  northeasterly  direction  to  Spring 
Creek  in  said  Iroquois  County.  That  shortly  after  complain- 
ant dug  his  said  ditch,  said  town,  by  it$  commissioners,  graded 
said  public  highway  and  dug  a  ditch  on  the  west  side  of  it  so 
that  the  water  on  said  highway  and  that  coming  onto  the 
highway  from  Bondurant's  land,  by  means  of  a  tile  drain  into 
said  highway  (  which  was  made  without  the  consent  of  said 
commissioners),  ran  said  water  into  complainant's  ditch  on 
his  land.  No  agreement  in  writing  was  ever  made  between 
the  complainant,  Busch,  or  Bondurant,  or  their  grantors,  or 
the  authorities  of  the  town,  in  regard  to  said  ditches,  each 
ditch  or  tile  drain  being  made  by  the  owners  of  the  premises 
respectively  of  his  own  motion,  and  joined  without  any  writing 
or  agreement  of  any  kind. 

The  authority  so  to  drain  through  complainant's  ditch  was 
simply  by  use  or  acquiescence.  Said  Busch  about  June  1st 
revoked  any  license  the  complainant,  or  said  town,  or  said 
Bondui'ant,  or  their  grantors  may  have  had,  by  tilling  the 
ditch  across  his  land. 

On  Juno  30,  1890,  the  complainant  revoked  all  license 
theretofore  granted,  if  any,  to  said  town  and  said  Bondurant, 
to  use  said  ditch  across  his  land,  by  tilling  it  up,  and  by  giving 
said  commissioners  and  Bondurant  notice  in  December,  1889, 
that  he  had  revoked  such  license.  ' 

Prayer  for  process  against  J.  N.  Bondurant,  William  6il- 
kerson,  James  Andrews  and  Henry  Dakin,  as  commissioners 
of  highways  for  said  town,  parties  defendant  to  the  bill,  that 
they  should  answer  without  oath,  and  that  on  the  hearing 
the  act  of  complainant  in  filling  up  said  ditch  and  revoking 
said  license  should  be  approved  and  affirmed,  and  that  the 
defendants  be  enjoined  from  draining  the  water  on  said  high- 
way and   that  coming  from  the  land  of  said   Bondurant  into 
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the  said  ditch,  and  from  interfering  with  thefilling  of  said  ditch 
by  complainant,  and  that  said  commissioners  be  required  to 
fill  any  ditch  made  by  them  in  the  highway  tapping  com- 
plainant's ditch,  and  for  general  relief.  Demurrer  to  the  bill 
sustained.  Complainant  elects  to  stand  by  his  bill  and  de- 
cree entered  dismissing  the  same  at  his  cost. 

Messrs.  Kay  &  Kay,  for  plaintiff  in  efror. 

Messrs.  Morris  &  Hooper  and  J.  TL  Moffett  &  Day,  for 
defendants  in  error. 

Wall,  P.  J.  The  bill  was  predicated  upon  Sec.  4  of  the 
act  approved  June  4,  1889,  (Sess.  Laws  1889, 116, )  and  the 
question  is  whether  the  facts  alleged  present  a  case  within 
tliat  section. 

The  first  section  of  said  act  provides,  that  whenever  any 
open  ditch  has  been  or  shall  be  constructed  by  mutual 
license,  consent  or  agreement  of  the  owner  or  owners  of  ad- 
joining or  adjacent  lands,  either  separately  or  jointly,  so  as  to 
make  a  continuous  line  upon,  over,  or  across  the  lands  of  said 
owners,  or  where  the  owner  or  owners  of  adjoining  or 
adjacent  lands  shall,  by  mutual  consent,  etc.,  be  permitted  to 
connect  a  drain  with  another  so  constructed,  or  where  the 
owner  of  lower  lands  has  connected,  or  shall  connect,  a  drain 
to  a  drain  constructed  by  the  owner  or  owners  of  the  upper 
lands,  then  such  drains  shall  be  held  to  be  a  drain  for  the 
mutual  lienefit  of  all  the  lands  so  interested  therein. 

Sec.  2  provides  that  no  one  of  such  owners  may  author- 
ize another  person  to  connect  with  such  drain  without  consent 
of  all  parties  interested,  and  any  drain  so  connected  without 
such  consent  shall  be  unlawful,  and  any  person  interested 
may,  by  bill  in  chancery,  compel  such  drain  to  be  filled  and 
may  also  have  his  action  for  damages. 

Sec.  3  provides  that  none  of  the  parties  interested  in 
such  continuous  drain  may  fill  the  same  or  in  any  manner 
obstruct  the  flow  of  water  therein,  and  that  the  license,  con- 
sent or  agreement  mentioned  need  not   be   in  writing,  but 
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may  be  by  parol  and  may  be  inferred   from   acquiescence   of 
the  parties  in  the  construction  of  the  drain. 

8cc.  4  reads  thns :  "  This  act  shall  not  be  held  to  apply 
to  any  cause  now  pending  in  any  court  of  this  State  nor 
deprive  any  party  of  the  right  he  may  have  under  existing  laws 
to  revoke  any  parol  license  heretofore  granted  to  construct  ary 
such  drain  upon,  across  or  over  his  lands  provided  such  right  be 
exercised  and  suit  commenced  to  enforce  the  same  within  one 
year  from  the  time  this  act  takes  effect;  but  if  not  thus  exer- 
cised and  suit  brought  within  one  year,  he  shall  be  forever 
barred  from  thereafter  revoking  such  license/' 

What  is  meant  by  the  expression  here  used,  "the  right  he 
may  have  under  existing  laws  to  revoke  any  parol  license 
heretofore  granted  to  construct  any  such  drain  upon,  across 
or  over  his  lands?"  Keferring  to  the  first  section,  it  will  be 
seen  that  when  two  or  more  drains  are  connected  in  either  of 
the  ways  mentioned,  so  as  to  be  continuous,  then  such  con- 
nected  drains  shall  be  held  to  be  a  drain  for  the  benefit  of  all 
the  lands  interested  therein,  and  referring  to  the  title  of  the 
act  we  find  it  reads  thus: 

"An  act  declaring  legal,  drains  heretofore  or  hereafter  con- 
structed by  mutual  license,  consent  or  agreement,  by  adjacent 
or  adjoining  owners  of  land,  and  to  limit  the  time  within  which 
such  license  or  agreement  heretofore  granted  may  be  with- 
drawn." 

Construing  it  all  together  we  are  inclined  to  hold  that  the 
words,  "  to  construct  any  such  drain,"  etc.,  used  in  the  fourth 
section,  should  be  understood  to  refer  to  the  subject-matter  of 
the  first  section,  and  not  to  any  different  or  other  matter; 
while  these  words  taken  alone  are  somewhat  inapt  for  the 
])urpo6e  of  designating  a  continuous  drain  formed  by  connect- 
ing several  drains  made  by  each  owner  on  his  own  land,  yet  it 
is  reasonably  apparent  that  such  was  the  meaning  intended. 
Otherwise  the  act  would  have,  or  might  have,  a  very  harsh 
effect  in  making  permanent  and  irrevocable  what  was  before 
only  temporary  and  revocable.  Such  a  construction  is  not  to 
be  adopted  unless  very  clear. 

The  fourth  section  limits  the  right  of  revocation  to  one  year 
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from  the  time  the  act  is  in  force,  and  requires  "a  Buit  com- 
menced to  enforce  the  same,"  within  that  period.  "What  sort 
of  suit  is  not  stated,  and  it  would  be  intended  that  the  action 
should  be  appropriate  for  the  purpose.  It  is  not  objected  that 
the  remedy  by  bill  in  chancery  is  inappropriate,  and  without 
deciding  the  point  it  may  be  assumed  for  the  present  case 
that  it  is  the  proper  form  of  action. 

The  question  then  remaining  is,  whether  the  facts  alleged 
show  a  "  right  under  existing  laws  to  revoke  "  the  parol  license 
under  which  the  •  highway  commissioners  were  permitted  to 
connect  with  the  complainant's  drain.  Does  it  appear  by  the 
bill  that  there  was  here  any  occasion  or  necessity  for  a  licence 
to  the  highway  commissioners  to  make  euch  connection  ?  The 
bill  is  not  definite  upon  the  point,  but  it  is  conceded  in  the 
argument  of  plaintiff  in  error  that  it  may  be  assumed  that 
Bondurant  and  the  commissioners  were  seeking  an  outlet 
for  the  water  in  the  natural  course  of  drainage. 

The  pleading  must  be  taken  most  strongly  against  the 
pleader,  and  in  the,  absence  of  averment  showing  a  state  of 
case  where  the  license  of  complainant  was  necessary,  it  is  to 
be  presumed  it  was  unnecessary. 

The  owner  of  the  dominant  heritage  may  drain  the  water 
from  his  land  upon  the  lower  lands  in  natural  course  of  drain, 
age,  and  while  he  may  not  create  new  channels  in  the  lower 
fields,  he  may  make  such  drains  for  agricultural  purposes,  on 
his  own  land,  as  may  be  required  for  proper  tillage,  though  by 
so  doing  he  may  increase  the  flow  in  the  natural  channel. 
Peck  V.  Herrington,  109  111.  611.  The  rule  applies  to  high_ 
ways  as  well  as  to  lands  devoted  to  private  uses. 

For  such  action  on  the  part  of  the  dominant  owner  no 
license  from  the  servient  owner  is  required,  and  in  a  case  so 
arising  there  would  be  nothing  to  revoke.  As  it  does  not  ap- 
pear by  the  facts  averred,  that  any  license  had  been  granted 
which  by  "  existing  laws  "  could  be  revoked,  we  are  of  opinion 
the  bill  was  defective  in  substance  and  that  the  demurrer 
was  properly  sustained.     The  decree  will  be  affirmed. 

Decree  affirmed. 
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H2«  4ffl  F.  M.  Roberts,  Administrator, 

V, 

C ALTON  Flatt  et  al. 


Adminitttration—'Deht9 — SaU  of  Real  Estate  for  Payment  of^Presen- 
tation  of  Claim  fw  Allowance — Sec,  10,,  Chap.  5,  R.  S. — Deficiency. 

1.  A  debt  included  in  a  report  made  by  an  adrainiistrator  to  tbe  County 
Court,  estimating  the  deficiency  of  peraonal  estate  to  pay  debts,  an  order 
directing  an  application  for  a  decree  for  sale  uf  real  estate  beinsr  reqnested. 
is  not  '*  exhibited  to  the  court"  wilbin  the  meaning  of  Sec.  70,  Chap.  3, 
R.  S. 

2.  It  is  not  necessary  to  make  the  administrator  of  a  mortgafror  a  party  to 
a  bill  of  forecIoRure,  except  where  he  has  an  intere»t  in  the  equity  of 
redemption,  as  where  the  mort^raire  is  upon  a  chattel  interest,  or  where 
the  bill  seeks  not  only  a  foreclosure,  but  a  decree  for  any  deficiency  against 
the  personal  estate,  and  though  an  administrator  mny  redeem  from  a  sale  of 
niortga^d  premises  under  a  decree  of  a  court  of  equity,  it  does  not  follow 
that  he  is  a  necessary  party  to  such  a  bill. 

3.  A  debt  evidenced  by  a  note  secured  by  a  mortgage  not  presented  as  a 
claim  against  an  estate  within  twoyenrrs  from  the  appointment  of  the  admin- 
istrator can  not  be  said  to  be  properly  established  as  such  claim,  though 
proceedings  to  foreclose  were  instituted  within  two  years,  a  decree  of  fore- 
closure being  entered  after  such  time  had  elapsed,  in  which  was  set  forth 
the  amount  due.  the  administrator  being  ordered  to  pay  the  same  within  a 
time  named;  such  requirement  of  payment  is  not  to  be  regarded  as  for  any 
purpose  of  a  decree  or  adjudication  affecting  the  assets  in  the  hands  of  the 
administrator.  While  the  personal  estate  is  primarily  liable  for  the  pay- 
ment of  tbe  debt,  the  heir  must  enforce  the  right  to  have  the  real  estate 
exonerated  by  a  bill  in  his  own  favor  against  the  administrator. 

4.  A  decree  in  such  case  finding  a  deficiency  in  a  certain  amount  after 
sale,  but  not  ordering  payment,  can  not  be  looked  upon  as  a  decree  against 
the  administrator. 

[Opinion  filed  December  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Greene  County;  the 
Hon.  Georqb  W.  Hkbdman,  Judge,  presiding. 

Messrs.  Withers  &  Rainey,  for  appellant. ' 
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Messrs.  J.  B.  Nulton  and  John  G.  Hbndbsson,  for  appel- 
lees. 

Wall,  P.  J.  The  appellant,  as  administrator  of  Aaron  Flatt, 
deceased,  filed  his  petition  for  leave  to  sell  real  estate  to 
pay  a  balance  of  about  $1,100  due  to  one  Daniel  Morfoot. 

The  County  Court  granted  an  order  as  prayed,  from  which 
an  appeal  was  taken  to  the  Circuit  Court  by  the  heirs, 
where  on  a  final  hearing  the  petition  was  dismissed,  from 
which  order  an  appeal  is  prosecuted  to  this  court  by  the 
administrator. 

The  real  question  in  the  case  is  whether  the  claim  was 
properly  chargeable  upon  the  inventoried  assets,  or  whether 
it  could  be  paid  only  out  of  assets  subsequently  discovered; 
and  this  depends  upon  whether  the  proper  steps  were  taken 
within  two  years  of  the  appointment  of  the  administrator  to 
exhibit  the  claim  to  the  County  Court,  or  to  institute  suit 
upon  it  against  the  administrator  in  some  other  court  of  com- 
petent jurisdiction. 

The  claim  consisted  of  a  balance  due  upon  a  note  given  by 
the  intestate  to  Morfoot,  secured  by  a  mortgage  on  real 
estate.  The  debt  evidenced  by  this  note,  and  secured  by  this 
mortgage,  was  not  presented  by  the  creditor  to  the  County 
Court  for  allowance  within  two  years  from  the  gi*ant  of  letters 
of  administration.  It  appears,  however,  that  Long,  who  was 
fii*st  appointed  administrator  (and  to  whom  the  present 
appellant  is  successor),  not  only  knew  of  the  existence  of  the 
debt,  but  made  a  report  to  the  County  Court,  estimating  the 
deficiency  of  personal  estate  to  pay  debts,  and  asking  for  an 
order  directing  him  to  apply  for  a  decree  to  sell  land,  etc.,  in 
which  the  nature  and  amount  of  the  debt  was  set  forth;  and 
that  thereupon  the  said  Long,  having  been  so  directed,  did 
petition  for  and  obtain  such  an  order  or  decree  of  sale.  The 
creditor  was  not  a  party  to  this  proceeding,  and  nothing 
further  was  done  therein. 

Now,  while  the  debt  was  thus  brought  before  the  court  by 
the  administrator,  it  was  done  merely  in  compliance  with  the 
statute,  which  provides  that  in  applications  for  sale  of  real 

Vdu  xlii  n 
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estate  to  pay  debts  the  administrator  shall  state  ^^  the  amount 
of  claims  allowed,  vrith  an  estimate  of  the  amount  of  jast 
claims  to  be  presented."  It  was  then  merely  the  estimate  of 
the  administrator,  but  was  not  binding  on  the  creditor  in  any 
way  or  for  any  purpose. 

We  are  inclined  to  think  it  was  not  thereby  "exhibited  to 
the  court"  within  the  meaning  of  Sec  70,  Chap.  3,  R  S. 

Such  a  proceeding,  as  here  intended,  is  by  filing  the  claim 
at  the  instance  or  on  behalf  of  the  creditor  foi' allowance  against 
the  estate.  The  creditor  may  or  may  not  desire  to  par- 
ticipate in  the  assets  inventoried  by  the  administrator.  His 
action  is  requisite  if  he  does,  and  by  it  there  must  be  shown 
an  intention  to  set  np  and  support  the  demand.  He  would 
not  be  bound  by  the  "estimate"  of  the  administrator,  nor  could 
he  rely  upon  it.  Moreover,  this  estimate  is  merely  as  to  the 
amount  of  just  claims  to  be  presented,  clearly  implying  that  it 
will  not  dispense  with  presentation  by  the  creditor,  as  required 
by  other  provisions  of  the  statute. 

It  is  urged,  however,  that  the  creditor  had  properly  estab- 
lished the  claim  against  the  estate  in  a  proceeding  to  foreclose 
the  mortgage  which  was  instituted  by  bill  in  chancery  in 
the  Circuit  Court  within  the  two  years. 

To  this  bill,  Long,  the  first  administrator,  was  a  party. 
After  some  delay,  and  after  the  two  years  had  expired,  a 
decree  of  foreclosure  was  obtained,  in  which  was  found  the 
amount  due  upon  the  mortgage  debt,  and  said  Long,  adminis- 
trator of  the  estate  of  Aaron  Flatt,  was  ordered  to  pay  the 
same  within  twenty  days  with  interest,  cost,  etc.,  and  in  default 
of  such  payment  the  premises  were  to  be  sold  by  the  master, 
etc.  It  is  important  to  determine  the  effect  of  this  decree  so  far 
as  it  may  involve  the  personal  estate  and  the  personal  repre- 
sentative of  the  mortgagor.  It  is  not  necessary  to  make  the 
administrator  of  a  mortgagor  a  party  to  a  bill  of  foreclosure, 
except  where  he  has  an  interest  in  the  equity  of  redemption, 
as  where  the  mortgage  is  upon  a  chattel  interest,  or  where 
the  bill  seeks  not  only  a  foreclosure,  but  a  decree  for  any  de- 
ficiency against  the  personal  estate  (Story's  Eq.  PI.,  Sees.  175, 
196);  and  though  by  our  statute  an  administrator  may  redeem 
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from  a  sale  of  mortgaged  premises  under  a  decree  of  a  court 
of  equity,  it  does  not  follow  that  ho  is  a  necessary  party  to  a 
Wll  of  foreclosure.  Bissell  v.  The  Marine  Company,  etc.,  55 
III.  165. 

The  decree  here  in  terms  does  require  payment  by  the 
administrator,  but  it  is  not  to  be  regarded  as  so  requiring  for 
any  purpose  of  a  decree  or  adjudication  affecting  the  assets  in 
the  hands  of  the  administrator.  While  the  personal  estate  is 
primarily  liable  for  the  payment  of  the  debt,  the  heir  must 
enforce  the  right  to  liave  the  real  estate  exonerated  by  a  bill 
in  his  own  favor  against  the  administrator.     Story,  supra. 

We  think  the  estate  is  not  bound  by  this  part  of  the  decree 
as  an  adjudication  for  any  purpose,  except  to  determine  the 
amount  necessary  to  be  paid  in  order  to  prevent  a  sale  of  the 
mortgaged  premises;  beyond  this  it  has  no  force  or  effect 
whatever.     Goch^nour  v.  Mowry,  33  111.  331. 

It  is  suggested,  however,  that  there  was  a  decree  against  the 
estate  for  the  deficiency  arising  after  the  sale,  which  deficiency, 
as  stated  at  the  beginning,  is  the  debt  for  which  it  is  sought  to 
sell  other  lands  in  the  present  proceeding. 

Counsel  for  appellee  concede  that  if  the  decree  can  be  so 
regarded  it  will  stand  on  the  same  footing  as  a  judgment  in  a 
suit  at  law  upon  the  note  against  the  administrator,  but  he 
insists  it  is  not  sufficient  as  such. 

The  bill  does  not  ask  for  such  relief  specifically,  but  the 
general  prayer  is  broad  enough  for  the  purpose.  The  difficulty 
is,  that  while  the  report  of  the  master  showing  the  amount 
unsatisfied  by  the  sale  was  by  the  court  approved,  and  while 
thereon  the  court  found  there  was  a  deficiency  for  the  amount 
so  reported,  there  was  no  decree  requiring  payment  or  even 
authorizing  payment  in  due  course  of  administration  or  other- 
wise. The  decree  stops  at  the  mere  finding  of  the  amount  of 
the  deficiency.  It  does  not  find  that  this  should  be  paid  by  the 
estate  or  from  any  other  fund.  The  cause  was  then  continued 
until  the  next  term.  At  the  next  term  thecourtapproved  the 
report  of  the  receiver,  showing  a  balance  of  $315.94  in  his 
hands,  derived  from  rents,  which  sum  was  ordered  paid  to  the 
creditor  in  reduction  of  the  deficiency,  and  that  the  cause  be 
removed  from  the  docket 
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We  are  inclined  to  hold  that  there  is  not  enoogh  in  the 
record  thns  made  to  be  treated  as  a  decree  a^inst  the  adniinis- 
istrator.  There  is  wanting  the  material  and  essential  feature  of 
the  judgment  of  the  court  The  facts  were  found  upon  which 
judgment  might  have  passed,  but  for  some  reason  the  court 
went  no  further,  and  refrained  from  declaring  what  rights  or 
liabilities  should  flow  from  the  facts.  We  must  add  to  the 
record  in  order  to  make  it  efficient  for  the  purpose  desired. 

This  objection,  though  savoring  somewhat  of  technicality,  is 
really  very  substantial  and  must  be  so  considered  even  in  a 
proceeding  where  the  strictest  formality  is  not  always  required. 

As  it  was  within  the  easy  reach  of  the  complainant  to  obtain 
a  decree  that  would  have  been  effective  for  the  purpose  of 
enabling  him  to  participate  in  the  inventoried  assets,  and  as  he 
did  not  do  so,  it  mast  be  assumed  that  the  court  did  not  so  in- 
tend.  At  any  rate  it  was  not  done,  and  the  complainant  can 
blame  no  one  but  himself  for  not  obtaining  or  at  least  not  ask- 
ing for  the  decree. 

Yery  probably,  as  suggested,  he  did  not  so  desire,  and  that 
but  for  an  afterthought  the  present  proceeding  would  not 
have  been  instituted, 

Decree  affirmecL 


Robert  ?•  Wilson  et  al. 

V. 

Robert  E.  Williams  et  al. 


Agency — Loan  on  Real  Estate — Forge%^ —  Written  Contrad — Limita- 
tiona. 


In  an  action  broujirbt  to  recover  from  loan  agr^nis  a  sum  loaned,  upon  the 
discovery  that  the  note  and  mortgages  given  therefor  were  forgeries,  thjs 
court  holds,  in  view  of  the  evidence,  that  there  was  no  contract  in  writintr. 
and  that  the  statute  of  limitations  of  five  years  may  be  interposed;  that 
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aflsu tiling  persons  named  were  the  agents  of  said  loan  agents,  the  latter  are 
not  precluded  from  this  defense  by  the  fraudulent  concealment  of  the  cause 
of  action  by  the  former,  but  that  they  can  not,  in  fact,  be  looked  upon  as 
afirents  of  eaid  loan  agents,  and  declines  to  interfere  with  the  judgment  for 
the  defendants. 


[Opinion  filed  December  3,  1891.] 

In  error  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
Owen  T.  Heeyes,  Judge,  presiding. 

MesBrs.  Kerrice,  Luoas  &  Spenoer,  for  plaintiffs  in  error. 

Messrs.  John  M.  Scott,  Charles  L.  Capen,  James  S.  Ewing 
and  John  T.  Lillard,  for  defendants  in  error. 

Wall,  P.  J.  This  case  in  many  respects  is  like  that  of 
Wood  V.  Williams,  40  111.  App.  115,  and  so  far  as  the  legal 
questions  arising  are  identical,  the  views  announced  in  that 
case  will  be  adhered  to  in  this. 

Therefore  we  hold,  for  the  reasons  there  stated,  that  there 
was  no  contract  in  writing,  and  that  the  statute  of  limitations 
of  five  years  may  be  interposed,  and  that,  assuming  Woodrow 
&  Fursnian  were  the  agents  of  Williams  &  Burr,  the  latter 
are  not  precluded  from  this  defense  by  the  fraudulent  con- 
cealment of  the  cause  of  action  by  Woodrow  &  Fursman  or 
either  of  them. 

It  is,  however,  insisted  by  defendants  in  error,  that  Wood- 
row  &  Fursman  were  not  their  agents,  though  by  the  demur- 
rer to  tlie  declaration  it  was  admitted  they  were  in  the  Wood 
case.  In  the  present  case  the  alleged  agency  was  denied,  and 
this  denial  raised  one  of  the  issues  of  fact,  or  more  strictly 
perhaps,  of  law  and  fact,  arising  on  the  trial. 

We  are  disposed  to  agree  with  the  defendants  in  error  upon 
this  question,  and  of  course  if  such  is  the  correct  view,  it 
greatly  simplifies  the  case.  . 

On  the  other  hand,  plaintiffs  in  error  argue  that  regardless 
of  this  question  of  agency  the  statute  of  limitations  of  either 
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five  or  ten  years  can  not  apply  becanse  the  money  was 
intrnsted  to  defendants  in  error  to  be  paid  over  to  tbe  8U{ - 
posed  borrowers;  that  it  was  not  so  paid  over;  therefore  it  U 
still  in  the  hands  of  the  defendants  in  error  as  trustees  for  the 
plaintiffs  in  error  and  would  so  remain  until  a  demand  was 
made  for  its  restoration. 

The  demand  according  to  this  theory  was  necessary  to  per- 
fect a  cause  of  action  and  start  the  running  of  the  statute. 

Assuming  the  money  is,  in  the  eye  of  the  law,  still  in  the 
hands  of  the  defendants  in  error  would  not,  we  think,  justify 
the  position  of  the  plaintiffs  in  error.  The  breach  of  duty 
arose  when  the  money  was  paid  to  one  not  entitled  to  receive 
it,  and  then,  if  ever^  the  plaintiffs  in  error  had  a  cause  of 
action.  Otherwise  it  would  follow  that  defendants  in  error 
would  not  be  chargeable  with  interest  for  the  use  of  the 
money  until  demand  was  made  therefor. 

It  would  be  a  very  strange  thing  if  the  defendants  in  error 
might  thus  misapply  the  funds  without  being  responsible  for 
the  use  of  the  money.  The  accidental  circumstance  that 
plaintiffs  in  error  did  receive  the  interest,  or  a  sum  equal  theretcs 
would  not  change  the  principle  involved,  for  if  it  had  been 
paid,  the  liability  of  the  defendants  in  error  would  not  have 
been  increased  according  to  the  logic  of  this  position. 

We  regard  it  unnecessary  to  consider  the  question  whether 
tlie  defendants  in  error  were  negligent  to  such  an  extent  as 
to  render  them  liable,  in  placing  the  money  in  the  hands  of 
Woudrow  &  Fursman  (though  this  would  seem  a  question  of 
fact  too  much  within  the  domain  of  the  trial  court  to  be 
raised  here),  upon  the  evidence  disclosed  by  the  record,  nor 
need  we  discuss  in  detail  other  points  made  on  either  side  as 
they  all  seem  to  be  involved  in  those  above  stated.  The 
judgment  will  bo  affirmed. 

Judgment  affirmed. 
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Trustees  Soldiers'  Orphans'  Home  et  al. 

V. 

George  Lyon  et  al. 

Jurisdiction— Courts  of  Chancery, 

1.  The  question  whether  a  lower  court  had  jurisdiction  of  a  given  con* 
troversy  should  not  be  primarily  raised  herein. 

2.  In  a  controversy  where  there  is  a  common  fund  in  which  persons 
named  have  an  interest,  the  same  being  in  the  hands  of  trustees  as  agents  of 
the  State,  they  claiming  under  a  given  contract  Che  right  to  apportion  such 
fund  according  to  their  judgment,  such  persons  being  claimants,  may  seek 
in  a  court  of  equity  the  relief,  if  any,  to  which  they  are  entitled. 

3.  In  the  case  presented,  the  sureties  of  an  absconding  contractor  under- 
took the  completion  of  the  work  in  hand,  the  same  being  of  a  public  charac- 
ter; the  trustees  having  control  thereof  asserted  the  right  to  prefer  claimants 
in  their  discretion;  a  sum  of  money  hud  been  obtained  by  the  contractor  from 
the  trustees  upon  the  exhibition  of  receipts  from  two  of  the  sub-contract- 
ors, which  he  had  obtained  by  giving  them  checks  upon  a  bank  in  which  he 
had  no  funds,  said  sum  being  deposited  in  a  bank  named.  This  court  holds, 
in  view  of  the  evidence,  that  the  fund  in  the  bank  should  be  regarded  as 
though  it  had  not  passed  from  the  hands  of  the  trustees;  that  the  fact  that 
some  of  the  creditors  garnished  such  money  is  not  to  be  regarded  as  a  reason 
for  giving  them  an  exclusive  interest  therein,  they  being  permitted  to  share 
equitably  in  the  fund  in  the  hands  of  the  trustees;  that  there  is  no  merit  in 
the  contention  that  a  certain  corporation  should  be  postponed  to  other  cred- 
itors because  the  stockholders  thereof  were  sureties  upon  the  bond  of  said 
contractor;  that  the  decree  of  the  trial  court  touching  the  distribution  of 
the  fund  in  the  hands  of  the  trustees  was  proper,  but  that  so  much  of  it  as 
related  to  the  fund  in  bank  can  not  stand  for  the  reason  that  there  was  no 
service  upon,  or  entry  of  appearance  by  it,  and  directs  that  the  decree  be 
in  part  reversed,  and  the  Ciiuse  remanded,  that  the  bank  be  made  a  party, 
and  that  if  upon  hearing  as  to  it,  it  appears  that  the  facts  are  as  alleged,  the 
fund  on  deposit  with  it  shall  be  distributed  as  in  said  decree  set  forth. 

[OpinioD  filed  December  3,  1891.] 

In  esbor  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
Owen  T.  Eeeves,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  by  defendants  in  error 
against  the  plaintifEs  in  error  and  others. 
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The  bill  alleges  that  on  the  2d  of  July,  1889,  the  trustees 
of  the  Soldiers'  Orphans'  Home  contracted  with  one  M.  G. 
Patterson,  in  writing,  to  erect  an  addition  to  the  home  for  the 
sum  of  $44,000,  and  that  complainants  were  his  sureties  for  the 
performance  of  the  contract;  that  he  failed  to  complete  the 
contract  and  that  they  had  assumed  to  do  so  in  his  stead;  that 
when  he  abandoned  the  contract  he  had  absconded,  leaving 
divers  obliga  tions  to  contractors  and  sub- contractors  unpaid 
setting  out  in  detail  the  names  of  all  contractors  and  sub-con- 
tractors; that  certain  suits  in  attachment  and  certain  p^rnishee 
proceedings  had  been  commenced,  the  trustees  and  the  First 
National  Bank  being  sued  as  garnishees;  that  complainants 
had  paid  to  the  Lyon-Armstrong  Company  $1,583.84  for 
completing  said  work  and  asked  a  preference  for  such  amount; 
that  there  remained  in  the  hands  of  the  trustees  $10,837.70 
unpaid,  which  might  be  subjected  to  the  payment  of  the  various 
claims;  that  there  was  about  $1,700  in  the  First  National 
Bank  belonging  to  Patterson  which  had  been  made  the  subject 
of  garnishment  as  aforesaid;  that  the  claims  of  contractors  and 
sub-contractors  were  in  the  aggresiate  considerably  in  excess 
of  the  funds  in  the  hands  of  the  bank  and  the  trustees,  and 
prays  for  equitable  relief. 

The  contract  between  Pattei-son  and  the  trustees  contained, 
among  other  things,  a  provision  that  he  should  furnish  the 
trustees  a  list  of  all  sub-contractoi*s  with  the  amount  to  be  paid 
to  each,  and  before  money  would  be  paid  by  the  trustees  Pat- 
terson should  file  written  receipts  for  labor  and  materials  up 
to  such  time,  and  in  case  of  notice  from  sub-contractors,  or 
others,  that  there  remained  payments  due  them,  then,  in  that 
case,  the  trustees  should  withhold  further  payments  on  the 
contract  until  such  claims  were  settled  or  released,  and  in  the 
discretion  of  the  trustees  they  should  be  authorized  to  pay  to 
the  sub-contractors  or  parties  furnishing  labor  or  materials,  the 
amount  of  their  original  contract  and  for  additional  labor  or 
materials  furnished  by  them  at  the  same  rate^ro  rcUa  as  pro- 
vided in  the  original  contract 

After  Patterson's  failure,  and  after  his  sureties  had  under- 
taken to  finish  the  work,  the  trustees  asserted  the   right  to 
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prefer  claimants  in  their  discretion  nnder  this  clauBe,  and  this 
was  one  of  the  grounds  upon  which  the  bill  sought  relief  in 
eqnity.  It  appeared  also  that  the  money  in  tiie  bank  had  been 
obtained  by  Patterson  from  the  trustees  upon  the  exhibition 
of  receipts  from  two  of  the  sub-contractors,  which  receipts  he 
had  obtained  by  giving  checks  upon  a  bank  in  Decatur^  where 
he  had  no  funds. 

There  were  various  intervening  petitions  on  behalf  of  cred- 
itors, and  the  bill  having  been  amended  and  answered  by  a 
part  of  the  defendants  thereto,  the  cause  was  referred  to  the 
master  to  take  proof  and  report  his  conclusions. 

Exceptions  were  filed  to  the  master's  report,  and  upon  con- 
sideration of  the  whole  matter  the  Circuit  Court  rendered  a 
decree,  in  effect,  that  the  sureties  should  be  postponed  until 
other  creditors  were  paid;  that  workmen  and  material-men 
contracting  with  Patterson  should  share  pro  rata,  and  that 
the  sub-contractors  should  share  pro  rata  with  each  other  in 
the  amount  received  by  their  contractor;  that  the  money 
remaining  in  the  hands  of  the  trustees  and  the  bank  should  bo 
applied  and  paid  out  accordingly.  Tlie  record  is  bi'onghthere 
by  writ  of  error,  and  errors  are  assigned  by  the  bank,  by  the 
trustees,  by  one  of  the  creditors  of  Patterson,  and  by  two  of 
the  sub-contractors. 

Messrs.  Xerrick,  Lucas  &  Sfencsr  and  Benjamin  &  Mob- 
RissEY,  for  plaintiffs  in  error. 

Messrs.  Phillips  &  Porter,  for  defendants  in  error. 

Wall,  P.  J.  The  question  is  presented  whether  a  court  of 
equity  has  jurisdiction  of  the  subject-matter.  This  should 
have  been  raised  distinctly  in  the  court  below.  After  having 
permitted  the  case  to  pass  through  all  the  stages  of  a  hearing 
upon  bill,  answer,  replication  and  proofs,  without  objection, 
appellants  should  not  make  the  point  here  for  the  first  time. 

We  think,  however,  there  is  no  doubt  of  the  jurisdiction. 
Here  was  a  common  fund  in  which  divers  claimants  had  an 
interest     It  was  in  the  hands,  mainly,  of  the  trustees  as  agents 
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of  the  State,  who  were  claiming  under  the  contract  the  riglit 
to  apportion  according  to  their  judgment  There  was  no  con- 
venient machinery  in  tlie  courts  of  Lw  to  bring  in  all  the 
claimants  and  adjust  their  respective  rights.  The  sureties,  by 
virtue  of  their  advances  and  of  their  liabih'ty  on  Patterson's 
account,  had  an  'nterest  in  theproper^distribution  of  the  fund. 

It  was  eminently  a  case  where  the  rights  of  parties  could 
not  be  well  determined  in  any  tribunal  save  that  of  chancer^', 
and  where,  but  for  equitable  interference,  there  would  have 
been  a  failure  of  justice. 

The  fund  in  the  hands  of  the  bank  should  be  regarded  as 
in  all  respects  the  same  as  though  it  had  not  passed  from  the 
hands  of  the  trustees.  It  was  improperly  drawn  by  Patterson. 
The  main  fund  should  carry  with  it  this  portion  also,  and 
those  creditors  who  participate  in  the  main  fund  should  not 
object  to  this  course. 

They  who  ask  equity  should  be  willing  to  do  equity.  The 
mere  fact  that  some  of  the  creditors  may  have  garnished  this 
money  in  the  hands  of  the  bank,  is  not  to  be  regarded  as  a  reason 
for  giving  them  an  exclusive  interest  in  it,  when  they  are  per- 
mitted to  share  equitably  in  the  much  larger  fund  in  the  hands 
of  the  trustees,  and  especially  is  this  so  where  the  money  is 
really  a  part  of,  and  by  reason  of  the  means  by  which  it  was 
obtained  by  Patterson,  should  be  regarded,  in  equity  at  least,  as 
still  belonging  to  the  main  fund. 

It  is  complained  that  the  Lyon- Armstrong  company,  a  cor- 
poration, should  have  been  postponed  to  other  creditoi-s 
because  the  stockholders  therein  were  also  sureties  on  the  bond 
of  Patterson,  but  in  our  judgment  there  is  no  good  reason  for 
this  objection. 

"We  are  satisfied  that  the  court  was  governed  by  equitable 
principles  in  its  distribution  of  the  funds,  and  we  find  no  error 
in  the  record  so  far  as  the  money  in  the  hands  of  the  trustees 
is  concerned.  It  is  objected,  however,  that  the  decree  as 
against  the  bank  is  erroneous  because  there  was  no  service 
upon,  or  entry  of,  appearance  by  the  bank.  This  objection 
appears  to  be  well  taken  and  we  are  compelled  to  sustain  it 
However,  the  error  in  this  respect  does  not  necessarily  affect 
the  residue  of  the  decree. 
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As  to  the  funds  found  to  be  still  in  the  hands  of  the  trustees 
the  decree  will  be  affirmed,  and  the  same  should  be  paid  out 
accordingly.  , 

As  to  the  money  in  the  hands  of  the  bank  the  decree  must 
be  reversed  and  the  cause  remanded  with  directions  to  make 
the  bank  a  party,  and  if  upon  a  hearing  as  to  the  bank  it  shall 
be  found  that  the  facts  are  as  they  now  appear,  the  money  so 
in  the  hands  of  the  bank  will  be  distributed,  as  by  the  present 
decree.  The  bank  will  recover  its  cost  herein  of  the  defendants 
in  error.  The  decree  will  be  affirmed  in  part,  and  in  part 
reversed,  and  cause  remanded. 

AJirmed  in  part  and  reversed  in  party  and  remanded. 


TuE  Consolidated  Coal  Company  of  St.  Louis 

V. 

EicHARD  Scheller. 

Masfei'  and  Servant — Negligence  of  Master — Pergonal  Injuries — Latent 
Defect — Props — Sec.  16,  Chap,  93,  E.  S, — FeUow-Servants — Notice  from 
Lapse  of  Time. 


42  6191 

48  essi 

42  619 

65  300 

m    439 

42  619i 

85  316 

I81s  19| 
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1.  Where  a  master  provides  or  prepares  tbe  place  in  which  his  servant 
is  to  work,  the  luw  does  not  moke  him  a  guarantor  of  its  safety.  It 
requires  of  him  only  the  exercise  of  reasonable  or  ordinary  care  to  have  and 
keep  it  reasonably  fit  for  tbe  use  to  which  it  is  put. 

2.  If  he  ezerciRes  this  care  in  selecting:  or  ordering  the  material  required, 
and  in  employing  competent  persons  to  construct  or  prepare  the  place,  and 
there  is  no  obvious  defect  of  plan,  material  or  work,  he  will  not  be  liable  for 
an  injury  to  the  servant  resulting  from  any  that  is  latent. 

8.  Sec.  16,  Chap.  98,  R.  S.,  implies  that  where  no  timberman  is  employed, 
it  i»  the  duty  of  miners,  and  a  part  of  their  employment,  to  carefully  ob- 
serve the  roof  under  which  they  are  working,  from  day  to  day,  and  to  set 
props  wherever  they  appear  to  be  needed. 

4.  Where  a  timbTman  is  employed,  miners  are  not  thereby  relieved  of 
the  duty  of  observing  the  conditions,  and  promptly  reporting  to  tbe  mine 
manager  or  timberman  any  signs  of  danger  they  may  discover  which  require 
his  services. 

5.  While  after  an  accident  has  occurred  it  may  be  easy  to  see  what 
would  have  prevented  it,  that,  of  it«elf,  does  not  prove  nor  tend  to  prove  that 
reasonable  or  ordinary  care  would  have  anticipated  and  provided  against  it. 
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6.  Mine  owners  in  thin  State  are  under  no  statutory  oHIigation  to  abso- 
lutely keep  the  roof  of  a  mine  so  propped  that  it  will  not  fall. 

7.  Where  a  penonal  injury  to  a  servant  is  the  result  of  the  nefrligence  of 
fellow-servants,  the  master  is  not  liable  nnless  some  preceding  personal 
negligence  on  his  part  also  led  directly  to  it  as  a  cause. 

8.  The  employment  of  a  timberman  in  a  mine  is  not  an  exception  to  the 
rule  that  servants  in  a  sriven  employment  assume  all  ristk  of  injury  arising 
from  the  negligence  of  fellow-servants. 

9.  An  emplo3'er  is  not  bound  to  give  his  servant  notice  of  **  the  ordinary 
dangers  pertaining  to  the  particular  service,**  for  the  reason  that  all  per- 
sons  engaged  in  it  are  presumed  to  know  them. 

10.  In  the  C4ise  presented,  this  court  holds  that  in  failing  to  discover, 
before  the  accident  in  question,  the  dangerous  condition  from  which  it 
resulted,  defendant  did  not  fall  short  of  the  measure  of  its  duty  to  the  plaintiff. 

[Opinion  filed  January  30,  1892.] 

Appeal  from  the  Circuit  Conrt  of  Macoupin  County;  the 
Hun.  Jacob  Fouke,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  appellant 

Messrs.  George  L.  Zink  and  James  M.  Truitt,  for  appellee. 

Pleasants,  J.  October  3, 1888,  appellee,  then  about  twenty 
years  of  age,  was  employed  to  work  in  appellant's  coal  mine 
No.  8,  at  Mt  Olive,  as  a  loader,  to  push  the  empty  boxes  from 
the  entry  to  the  face,  load  them  there  and  push  them  back  to 
the  entry  to  be  hauled  to  the  pit  bottom.  Ho  bad  worked  two 
years  in  the  mines  there  as  a  loader  and  laborer,  but  not  any 
during  the  two  next  preceding.  In  the  morning  of  the  day 
mentioned  the  pit  boss  directed  him  to  go  into  the  mines,  the 
time  keeper  told  him  the  driver  would  show  him  the  room, 
and  the  driver  showed  him  to  No.  14,  where  he  had  never 
before  been.  He  had  worked  for  little  more  than  an  hour, 
having  loaded  two  boxes,  and  while  pushing  in  the  third,  about 
forty  feet  from  the  face,  a  mass  of  slate  weighing  from  six  to 
eight  hundred  pounds,  becoming  detached  from  the  roof,  fell 
upon  him.  For  the  injury  thus  received  he  brought  this  action, 
and  recovered  judgment  on  a  verdict,  which  the  court  refused 
to  set  aside,  for  $12,000. 
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It  appears  that  the  width  of  the  room  at  that  place  was 
about  thirty-six  feet,  and  its  heipjht  from  seven  to  eight;  the 
width  of  the  track  was  two  feet  or  a  trifle  over,  and  of  the 
boxes  three  ^nd  a  half  to  four.  On  each  side  of  the  track  was 
a  row  of  props  supporting  the  roof  and  extending  to  a  point 
twelve  or  fourteen  feet  from  the  f aoe.  These  rows  were  vari- 
ously stated  to  have  been  from  six  to  nine  feet  apart,  the  more 
reliable  evidence,  as  we  think,  placing  them  at  about  seven, 
leaving  room  to  get  around  the  boxes  without  obstruction  from 
the  props.  These  were  placed  in  each  row,  at  the  usual  dis- 
tance apart  of  five  feet,  by  Charles  Opp,  a  timberman  specially 
employed  by  appellant  for  that  work  in  the  mine. 

The  mass  that  fell  upon  appellee  was  what  is  called  a  slip; 
of  which  a  clear  idea  from  the  testimony  is  given  by  appellee's 
counsel  as  a  "  formation  of  slate  around  a  pot,  bulge  or  tit 
projecting  downward  from  the  roof.  At  the  bulge  the  slato 
runs  to  a  feather  edge,  which  first  becomes  loosened  from  the 
rock  above,  and  this  causes  the  slate  to  gradually  droop,  down, 
commencing  at  the  bulge,  until  finally  the  loosened  feather 
edged  end  becomes  so  heavy  that  the  piece  breaks  off  and  falls 
to  the  floor  below."  Mr.  Rollo,  the  manager  of  the  mine  at 
that  time,  says  the  piece  that  fell  "  formed  a  smooth  skin  over 
a  tit  of  bulging  rock;  "  that  it  thinned  toward  the  road,  and 
feathered  out  a  little  over  it;  from  which  it  would  appear  to 
have  been  feather  edged  at  both  ends,  making  a  smooth  surface, 
but  still  (as  one  of  the  witnesses  says  of  slips  generally)  some- 
thing of  "  a  hump  that  is  lower  than  the  rest  of  the  roof." 
The  piece  was  about  four  by  five  feet  on  the  surface,  and 
wholly  between  the  props  on  the  right  side  of  the  track 
approaching  the  face.  Its  fall  disturbed  neither  of  them.  The 
probability  seems  to  be  that  it  became  detached  first  at  the 
bulge  end,  which  was  furthest,  swung  down  and  fell  on  that 
end  leaning  toward  the  track.  Appellee  was  found  on  the 
right  rail,  "  caught  from  his  feet  up  to  his  arras." 

From  his  own  testimony  it  appears  that  he  "  knew  the  roof 
of  that  mine  was  liable  to  fall  in  sometimes;"  that  '^men  got 
hurt  in  that  mine,  but  didn't  know  whether  it  was  by  slate  or 
not."    He  did  not  know,  nor  was  he  ever  informed  that  the 
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roof  was  dangcroas  at  tbe  place  where  he  was  hart;  nor  did  he 
look  to  see  whether  it  was.  He  had  sounded  the  roof  whei'C 
he  had  loaded,  and  foand  what  be  thought  was  a  dangerous 
])1ace  on  the  right  side  bj  tbe  face,  but  did  not  sound  it  at  tbe 
place  where  he  was  hurt. 

Whether  appellant  or  any  representative  of  it,  before  the 
accident,  had  actual  knowledge  or  were  informed  of  tbe  char- 
acter and  condition  of  the  roof  at  that  place,  is  to  be  deter- 
mined from  tbe  ciix;umstauces  and  the  positive  testimony 
following : 

Adolph  Schelier,  a  cousin  of  appellee,  wbo  was  then  working 
in  mine  No.  8,  and  had  been  for  two  years,  says :  "  1  know 
the  place  where  Eicbard  was  hurt  I  was  not  there  at  tbe 
time;  I  was  in  about  half  an  hour  before,  that  morning,  but 
heard  the  roof  cracking  and  came  out;  I  did  not  tell  anybody 
about  it." 

Frank  Sautner,  a  miner,  says:  "I  was  at  work  cbuting 
coal  in  this  mine  where  Richard  was  hurt;  was  at  work  when 
he  got  hurt.  I  worked  sometimes  in  the  morning  in  there; 
was  there  the  day  before,  and  the  day  before  that  I  worked 
in  there  more  than  two  weeks.  That  slate  was  loose  about 
two  weeks — long  before  be  got  hurt.  I  saw  it  and  watched  it 
so  that  I  would  not  be  caught  I  heard  it  sometimes;  some- 
times it  would  sway  down.  ♦  *  »  I  knew  there  was  a  slip 
along  the  roadway,  and  so  did  almost  every  one  that  works  in 
there.  *  *  *  Some  loaders  that  worked  in  there  knew  the 
place.     1  don't  know  whether  Opp  knew  it  or  not." 

These  were  all  the  witnesses  produced  by  plaintiff  to  that 
point,  except  Paul  Daler,  who  was  at  work  in  that  mine  at 
the  time  of  the  accident  and  had  been  for  seven  or  eight 
months.  He  was  shoveling  for  the  machine,  in  the  same 
entry  with  plaintiff.  He  says:  "The  day  before  plaintiff  was 
hurt  our  attention  was  called  to  the  fact  that  tbe  slate  was 
loose  there  by  a  runner.  I  didn't  see  anything,  only  he  said 
so ;"  and  that  '*  he  did  not  tell  the  plaintiff  nor  the  timber- 
man."     The  court  excluded  the  hearsay. 

Thus  it  appeared  that  of  tlie  many  persons  who  must  have 
been  at  and  about  the  place  during  the  fortnight  preceding 
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the  accident  and  interested  in  the  condition  of  the  roof,  ap- 
jicllee  produced  only  three;  that  of  these  only  two.  had  per- 
soual  knowledge  of  anything  indicative  of  special  danger  there, 
of  whom  one  was  apprised  of  it  only  by  hearing  tlie  roof 
cracking,  and  that  only  half  an  honr  before  it  fell,  and  one  by 
Feeing  and  hearing ;  and  neither,  before  the  accident,  gave  any 
information  of  what  he  had  seen  or  heard. 

The  defendant  introduced  the  following: 

Bruno  Hensler,  who  had  known  the  mine  ever  since  it  was 
sunk  and  had  just  got  out  when  plaintiflE  was  hurt:  *'The  slip^ 
looked  kind  o'  bad,  bnt  T  couldn't  say  it  was  bad.  *  *  *  The 
slip  was  on  the  right  hand  of  the  road,  about  two  feet  from 
the  road.  It  fell  on  the  road  because  it  must  have  got  loose 
on  the  other  side  first,  and  slipped  right  over  the  road*  The 
slip  didn't  look  extra  dangerous  over  the  i-oad,  but  it  did 
about  three  feet  from  the  road." 

John  Lawson :  "  Am  a  butcher  now.  Was  a  miner  before, 
for  about  twenty-five  years.  Was  working  at  No.  8,  assisting 
Mr.  Rollo  at  the  time  that  Scheller  was  hurt.  Was  not  in  the 
room  at  the  time  of  the  accident.  *  *  *  I  had  been  in  and  out 
of  this  room  every  day  with  very  few  exceptions.  I  noticed  no 
danger  on  the  road  in  my  rounds.  Knew  the  bulge  was  there, 
but  that  was  off  the  road,  between  the  props  and  the  rib" 
(which  is  the  pillar  of  coal  left  in  mining,  to  support  the  roof). 
"  Noticed  no  dangerous  place  between  the  rows  of  props.  I 
saw  the  bulge,  knew  there  was  a  slip  there.  The  bulge  was 
three  feet  or  so  from  the  right  rail.  There  was  a  row  of  props 
between  the  bulge  and  the  road.  The  slate  that  broke  was 
not  over  the  road." 

Charles  Opp:  "I  have  been  a  coal  miner  eiglit  years. 
Have  worked  in  Mt.  Olive  at  No.  8  and  10 — been  timberman 
since  last  January,  1888.  I  understand  the  business  of  timber- 
man.  I  put  the  props  in  room  14.  *  *  *  The  slip  looked 
level.  Could  not  see  that  it  was  a  slip  from  below.  *  *  ♦ 
I  did  not  know  the  slip  was  there,  or  I  would  have  taken  it 
down.  *  *  *  On  one  side  the  props  were  nearer  the  road 
than  on  the  other.  They  were  not  five  feet  from  the  road  on 
one  aide.     They  were  sometimes  near  two  feet  from  the  road, 
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Bometimvs  a  foot  Can't  say  how  far  they  were  from  the 
road  at  the  place  where  the.  accident  occurred.  I  knew  it 
was  a  bad  place.     It  was  not  a  dangerous  place." 

John  Rollo:  "  I  was  mine  manager  of  No.  8  when  Scheller 
was  hurt  Have  been  a  coal  miner  twenty-eight  years. 
*  *  *  The  slate  that  fell  on  him  formed  a  smooth  skin 
over  a  tit  of  bulging  rock  and  then  thinned  out  to  a  feather 
edge.  That's  wliat  is  meant  by  a  slip.  Had  not  been  in  the 
mine  that  morning  before  tlie  accident  Was  in  the  mine 
every  day.  Did  not  always  go  down  before  the  men.  I 
sometimes  did.  I  never  allowed  them  to  go  to  a  place  which 
was  considered  unsafe.  Did  not  always  go  down  to  see  if 
there  was  any  unsafe  places.  We  had  men  working  there  all 
night,  and  the  boss  of  the  night  force,  John  Mills  I  believe, 
reported  the  condition  of  the  mine  in  the  uioiming.  I  think 
he  made  an  examination  that  morning.  He  made  a  report  in 
person.  I  had  the  report  before  I  sent  them  down.  I  had 
the  report  that  morning.  If  the  mine  was  ever  considered 
unsafe  I  would  never  send  them  down." 

If  the  slate  that  fell  was  previously  known  to  Hollo  or  to 
Lawson,  his  assistant,  to  be  actually  ^'  loosened,  detached  and 
broken  from  the  surrounding  parts "  of  the  roof,  which  was 
the  dangerous  condition  alleged,  they  were  miners  of  sufficient 
experience  and  intelligence  tr^  know  it  was  dangerous.  This 
statement  that  they  did  not  know  it,  is  therefore,  in  effect,  a 
statement  that  they  did  not  know  nor  were  informed  of  the 
particular  condition  described.  This  was  not  contradicted  by 
any  like  testimony,  nor  inconsistent  with  any  circumstances 
shown.  There  is,  then,  no  sufficient  evidence  that  the  com- 
pany had  actual  notice  of  the  dangerous  condition  alleged. 
Nor,  if  it  was  an  issue  properly  in  the  case,  do  we  find  any 
sufficient  to  prove  that  this  actual  ignorance  was  itself  due  to 
negligence  on  its  part. 

Where  the  master  provides  or  prepares  the  place  in  which 
the  servant  is  to  work,  the  law  does  not  make  him  a  guarantor 
of  its  safety.  It  requires  of  him  only  the  exercise  of  reason- 
able or  ordinary  care  to  have  and  keep  it  reasonably  fit  for 
thense  to  which  it  is  put     Cooley  on  Torts,  550-1,  and  notes; 
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Pantzar  v.  Iron  Mining  Co.,  99  N.  Y.,  368;  Warner  v.  Erie 
Railway  Co.,  39  N.  T.  (12  Tiflfanj)  468;  Kyan  v.  Fowler,  24 
K  T.  410;  Ladd  v.  New  Bedford  K.  R.  Co.,  119  Mass.  412; 
Cooper  V.  Hamilton  Mfg.  Co.,  14  Allen,  193;  Malone  v.  Ilaw- 
ley,  46  Cal.  409;  Brown  v.  Aecringtou  Cotton  Co.,  3  H.  &  C. 
(Exch.)  511. 

Itisthe  same  degree  of  care  reqnired  in  respect  to  machinery, 
tools  and  appliances  provided  by  the  master  for  use  by  the 
servant.  Cooley  on  Torts,  vhi  supra^  and  also  p.  557  and 
note  1,  citing,  besides  other  Illinois  cases,  Camp  Point  Mfg. 
Co.  V.  Ballon,  71  III*  417.  And  the  same  as  to  the  competency 
of  fellow-servants  employed.  C.  C.  &  I.  C.  Ry.  Co.  v. 
Troesch,  68  111.  545. 

If  he  exercises  this  care  in  selecting  or  ordering  the 
material  required,  and  in  employing  competent  persons  to  con- 
struct or  prepare  the  place,  and  there  is  no  obvious  defect  of 
plan,  material  or  work,  he  will  not  be  liable  for  an  injury  to 
the  servant  resulting  from  any  that  is  latent.  In  Warner  v. 
The  Erie  R.  R.  Co.,  supra^  the  baggageman,  while  in  the  dis- 
charge of  his  duty,  was  killed  by  the  fall  of  one  of  defend- 
ant's bridges.  It  was  conceded  that  it  was  originally  well 
constructed  and  of  sufficient  strength,  but  fell  from  decay 
in  its  timbers;  and  it  appeared  that  the  company  employed 
competent  perscms  to  supervise  and  inspect  its  road  bed 
.  and  bridges,  who  made  frequent  observations,  and  applied  the 
usual  tests  witliout  discovering  any  imperfection  or  decay, 
nor  was  any  visible  upon  outward  inspection.  It  was  held 
that  the  company  had  exercised  all  the  care  that  the  law 
required  with  reference  to  the  safety  of  its  employe.  The 
oonrt  declared  "ordinary  care  and  diligence"  to  be  "the 
measure  of  its  obligation "  in  such  a  case.  In  Cooper  v. 
Hamilton  Mfg.  Co.,  mcpra^  which  was  an  action  brought  by 
an  employe  for  an  injury  sustained  while  aiding  others  in 
removing  a  heavy  machine  into  a  room  by  trucks,  one  wheel 
of  which  broke  through  the  floor  and  thus  led  to  the  injur\% 
the  court  say  the  defendants  were  required  "to  use  proper 
care  in  order  to  see  that  the  floors  were  of  sufficient  strength  to 
support  any  machine  which  it  was  necessary  to   move   over 
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and  upon  them.  Bat  the  nature  of  this  care  wliich  they 
were  bound  to  nee  was  such  that  the  defendants  might  have 
performed  their  full,  legal  duty  byeinploying  suitable  persons 
of  competent  skill  and  experience,  whose  business  it  was  to 
keep  the  floors  in  such  condition  as  to  repairs  that  they  were 
lit  and  safe  for  use  for  any  of  the  purposes  for  which  it  might 
become  necessary  to  appropriate  them.  If  they  were  diligent 
and  careful  to  this  extent,  and  any  want  of  repairs  had  not 
existed  for  so  long  a  time  as  to  show  absolute  negligence  on 
the  part  of  defendants,  the  accident  would  have  been  attrib- 
utable to  the  negligence  of  an  agent  or  servant  in  the  serv- 
ice of  a  common  employer  witli  the  plaintiflf/'  In  Brown  v. 
The  Accrington  Cotton  Co.,  supra^  the  defendants,  a  co-opera- 
tive company  of  cotton  spinncra^  in  1862  commenced  build- 
ing a  mill  according  to  ])lan8  and  specifications  prepared  for 
them.  The  work  was  done  by  contract  with  diflFerent  persons 
for  the  several  parts  thereof,  and  defendants  appointed  one 
Dean  as  clerk  of  the  works,  to  superintend  the  building  and 
see  that  the  contracts  were  performed.  A  part  of  the  mill 
consisted  of  a  building,  originally  intended  to  be  two  stories 
high,  with  one  fire  proof  floor  and  a  fire  proof  roof,  and  to 
rest  upon  ashlar  foundations.  Dean  directed  rubble  to  be 
substituted  for  this  ashlar,  and  two  other  stories  to  be  added 
to  the  building,  which  was  completed  witii  three  fire  proof 
stories  and  one  wooden  story.  Each  of  the  floors  was  sup- 
ported upon  arches  springing  from  iron  girders  supported  in 
the  center  by  iron  pillars.  All  the  outside  work  was  completed 
and  the  building  covered  in  November,  1862,  and  in  March, 
1863,  while  plaintiff,  who  was  employed  by  Dean,  was  work- 
ing in  the  third  story,  the  fl()Or  fell,  and  he  sustained  the  in- 
jury for  which  the  action  was  brought.  It  did  not  distinctly 
appear  what  was  the  immediate  cause  of  the  accident,  bat 
there  was  evidence  that  the  arches  of  the  floor,  which  ought  to 
have  been  segmental,  did  not  rise  regularly,  but  were  too  fiat  at 
the  bottom;  that  three  of  the  pillars  were  put  up  not  quite 
plumb,  and  they  were  shifted,  and  that  the  rubble  foundations 
were  not  sufKcient  to  support  the  additional  weight  put  upon 
them.     There  was  no  evidence  that  the  defendants  ever  inter- 
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feied  in  any  manner  with  the  building.  Plaintiff  recovered 
judgment  on  a  verdict  for  £500.  After  full  discussion  and 
consideration  the  court  in  banc  made  the  rule  absolute  to 
enter  a  nonsuit,  and  Pollock,  C.  B.,  announced  their  judgment 
as  **  founded  on  this,  that  there  was  no  evidence  of  personal 
negligence  on  the  part  of  the  company  or  any  of  the  members 
of  it;  nor  ^vas  it  shown  that  there  was  negligence  on  the 
part  of  any  person  acting  as  their  servant  or  under  their 
orders,  for  which  they  are  responsible,  either  by  having  given 
specific  directions  as  to  the  mode  in  which  the  work  should  be 
done,  or  by  having  any  reason  to  suppose  that  the  person  to 
whom  they  intrusted  the  duty  of  seeing  that  it  was  properly 
performed,  was  not  a  person  of  ordinary  competence." 

The  only  cases  cited  by  counsel  as  in  support  of  their  con- 
tention for  any  higher  degree  of  care,  as  obligatory  on  the 
employer  in  favor  of  tlie  employe,  are  those  of  Pan  tzar  v. 
The  Iron  Mining  Co.,  and  Eyan  v.  Fowler,  supra;  Coombs  v. 
New  Bedford  Cordage  Co.,  102  Mass.  572  ;  Hall  v.  Johnson, 
L.  J.  Ex.  222;  Trough  ear  v.  Lower  Vein  Coal  Co.,  62  la. 
576 ;  Quincy  Coal  Co.  v.  Hood,  77  111.  68 ;  Kelley  v.  Wilson, 
21  111.  App.  141,  and  The  Consolidated  Coal  Co.  v. 
Wombacher,  134  111.  57.  We  do  not  find  that  either  of  these 
lends  any  support  whatever  to  that  contention.  On  the 
contrary,  every  one  of -them  either  expressly  declares  or 
distinctly  recognizes  the  extent  of  that  duty  to  be  the 
exercise  of  reasonable  or  ordinary  care  to  have  the  place  rea- 
sonably safe  and  fit  for  its  use.  In  neither,  excepting 
possibly  the  English  case,  was  an  absolute  duty  to  have  it  so 
claimed,  but  the  right  of  recovery  was  put  upon  the  allegation 
of  actual  notice  to  the  employer  of  the  dangerous  condition 
which  led  to  the  injury,  and  of  personal  negligence  in  respect 
to  it;  and  where  the  verdict  for  plaintiff  was  sustained,  it  was 
sustained  upon  evidence  deemed  sufficient  to  support  those 
allegations.  We  have  not  examined  the  report  of  the  English 
case,  because  the  extract  from  the  opinion  quoted  in  the  brief 
is  sufficient  and  conclusive  of  the  point  There,  the  plaintiff, 
a  laborer  in  defendant's  mine,  was  injured  by  the  fall  of 
a  stone  from   its  roof.     He  had  given  the   "  underlooker/' 
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whom  we  take  to  have  been  what  is  here  known  as  timberman, 
full  notice  that  a  prop  to  the  roof  was  wanted,  and  the  injury 
was  caused  by  his  delaying  for  a  day  to  prop  it  The  court 
say:  "  The  question  for  us  is,  whether,  under  tlie  circumstances, 
the  defendants  are  answerable  for  the  negligence  of  the 
underlooker.  There  is  no  evidence  at  all  to  show  tliat  the 
defendants  had  been  guilty  of  any  want  of  proper  care  in  the 
selection  of  the  underlooker.  *  *  *  Upon  these  facts  we 
think  the  position  is  not  tenable  that,  the  defendant,  the  owner 
of  the  mine,  is  responsible  for  the  negligence  of  the  under- 
looker. We  have  come  to  the  conclusion  that  the  underlooker, 
who  had  to  see  to  the  mining  operations  in  this  part  of  the  mine, 
and  the  plaintifif,  were  fellow-laborers."  Manifestly,  if  the 
master  had  been  absolutely  bound  to  keep  the  roof  safe,  no 
such  question  could  have  arisen;  the  negligence  of  a  fellow- 
servant  would  have  been  no  defense.  The  duty  here  recognized 
was  held  to  have  been  performed  to  its  full  extent  by  the 
exercise  of  proper  care  in  the  selection  of  the  underlooker, 
though  he  proved  to  be  a  negligent  one. 

The  Supreme  Court  of  Illinois,  speaking  by  a  judge  habit- 
ually positive  in  his  views  and  strong  in  his  expression,  has 
declared  the  duty  of  railroad  companies  to  protect  employes 
on  their  trains  against  injury  from  defective  construction  and 
appliances,  putting  them  in  this  respect  substantially  on  the 
footing  of  passengei-s,  in  stronger  terms,  though  holding  that 
they  are  not  insurers.  T.  P.  &  W.  Ry.  Co.  v.  Conroy,  68  111. 
560;  C.  &  A.  R.  K  Co.  v.  Piatt,  89  III.  141.  And  there 
seems  to  be  some  ground  for  a  distinction  between  such  em- 
ployes and  those  who  work  in  a  fixed  place. 

As  to  the  latter  the  authorities  are  agreed  that  reasonable  or 
ordinary  care, -under  all  the  circumstances,  is  the  extent  of  that 
duty.  In  one  case  a  v^ry  high  degree  of  care-would  be  no 
more  than  reasonable  or  ordinary,  and  in  another  a  much  lower 
degree  would  be  no  less.  These  circumstances  include  the 
position  of  the  respective  parties.  Thus  in  Warner  v.  Erie 
Railway  Co.,  aupra,  the  court  said  that  "the  care  and  diligence 
which  the  directors  were  required  to  bestow,  was  that  reason- 
able care,  skill  and  foresight  over  the  affairs  of  the  corpora- 
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tion,  which  reasonable  and  prudent  men  occupying  such  posi- 
tions ordinarily  exercise  under  the  same  circumstances,"  and 
proceeded  to  show  and  to  hold  that  the  master  does  not  im- 
pliedly contract  with  his  servant,  nor  is  required  by  the  law, 
in  person,  to  ^ive  his  attention  to  all  the  details  of  the  work 
and  its  actual  condition  from  day  to  day.  In  many  cases  it 
would  be  impracticable,  and  as  to  many  of  such  details  he 
would  not  be  competent,  for  want  of  skill,  knowledge  or  judg- 
ment, to  do  so  with  safety  to  the  servant.  As  to  these,  there- 
fore, he  may  properly  rely  upon  others,  selected  with  due 
care,  and  provided  with  the  requisite  materials  and  appliances 
also  thus  selected  or  ordered.  And  having  done  that,  he  is 
not  chargeable,  without  suflScient  proof  that  he  or  his  repre- 
sentative had  actual  notice,  or  ulidor  the  circumstances  ought 
to  have  known,  of  the  dangerous  condition  or  the  incompe- 
tency of  the  fellpw-servant  to  which  the  injury  is  immediately 
attributable. 

Now  in  d/Btcrminiijg  what  ordinary  or  reasonable  care  de- 
manded of  the  company  under  the  circumstances  of  this  case, 
it  should  be  borne  in  mind  that  here  the  co-employes  of  ap- 
pellant had  much  to  do  directly  with  the  preparation  of  the 
place  of  his  and  their  work,  and  with  all  that  was  necessary  to 
maintain  it  in  proper  condition.  We  may  take  judicial  notice 
of  the  fact  that  the  veins  of  coal  in  this  vicinity  are  overlaid 
immediately  by  a  stratum  of  slate  or  rock,  which  constitutes 
the  roof  provided,  not  by  the  master  but  by  nature,  under 
which  those  employed  in  the  mine  must  work.  The  master 
can  not  choose  between  that  roof  so  provided  and  some  other 
to  be  consti'uctcd  by  himself,  and  that  is  fully  known  to  the 
workmen  there  employed.  The  overlying  sti-atum  is  not  uni- 
form in  consistency,  thickness  or  strength.  To  make  it  safe  as  a 
roof,  props  and  other  artificial  appliances  are  necessary.  Miners 
become,  by  experience  and  interest,  competent,  if  not  the  best, 
judges  of  the  character  and  condition  of  this  natural  roof  at 
given  places,  and  of  the  extent  to  which  it  needs  artifical  sup- 
port. Where  no  timberman  is  employed  we  understand  it  to 
be  the  duty  of  the  miners,  a  part  of  their  employment,  to  care- 
fully observe  the  roof  under  which  they  are  working  from  day 
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to  day,  and  to  get  props  wherever  thej  appear  to  be  needed. 
This  is  implied  by  the  statute,  which  requires  the  operators  of 
coal  mines  to  '^keep  a  supply  of  timber  constantly  on  hand,  of 
sufficient  length  and  dimensions  to  bo  used  as  props  and  cap 
pieces,  and  deliver  the  same  as  required,  with  the  miner's 
empty  car,  so  that  the  workmen  may  at  all  times  be  able  to 
secure  said  workings  for  their  own  safety."  Sec.  16,  Chap. 
93,  R  S. 

Where  a  timberman  is  employed,  and  the  miners  are 
thereby  relieved  of  the  duty  and  labor  of  setting  props,  as 
may  be  conceded  was  the  case  here,  they  are  not  also  thereby 
relieved  of  the  duty  of  observing  the  conditions,  and  promptly 
reporting  to  the  mine  manager  or  timberman  any  signs  of 
danger  they  may  discover  which  require  his  services.  If  any 
such  presumption  should  arise  it  was  here  fully  rebutted  by 
the  fact  in  evidence  that  the  appellant  had  printed,  framed 
and  hung  up  at  the  mine,  rules  for  the  government  of  em- 
ployes, one  copy  of  which  was  posted  at  the  top  of  the  shaft 
where  the  men  went  down,  and  one  in  the  engine  room, 
including  the  two  following : 

^^  Loaders  will  examine  the  roof  and  face  of  coal  before  com- 
mencing work  in  each  room  or  entry,  and  during  the  prog- 
ress of  their  work.  In  the  event  of  the  same  being  unsafe 
or  becoming  unsafe,  they  will  at  once  cease  work  and  notify 
the  timberman  or  mine  manager. 

"  It  shall  be  the  duty  of  every  miner  employed  in  the  mine 
to  examine  the  roof  or  other  overhanging  slate,  rock  or  top  coal 
in  his  working  place,  as  soon  as  he  shall  enter  the  same  in 
the  morning.  If  found  unsafe  he  shall  immediately  take 
down  or  prop  up  the  loose  material,  and  see  that  it  is  in 
safe  condition  to  work  under  before  commencing  work." 

Upon  appellee's  statement  that  he  bad  not  in  fact  read  these 
rules,  nor  had  his  attention  called  to  them,  the  jury  were 
instructed  that  he  was  not  bound  by  that  particular  expression 
of  the  company's  will ;  but  without  that  expression  he  had 
sufficient  intelligence  and  experience  in  the  mine  to  know 
these  duties.  They  were  imposed  by  the  conditions  and 
dangers  well  known  to  be  incident  to  the  service,  and  being 
due  to  themselves  as  well  as  to  the  company,  it  Iiad  the  more 
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right  to  expect  of  all  the  employes  mentioned,  a  careful 
observance  of  tliem.  We  are  not  here  considering,  however, 
nor  raising  any  question  of  negligence  on  his  part,  but  of 
reasonable  care  on  that  of  the  company.  If  he  was  too 
recently  employed  to  be  expected  to  observe  and  report  so 
soon,  the  loaders  preceding  him  were  not.  They  and  the 
miners  may  be  presumed  to  have  known  these  rules  and 
accepted  the  duties  therein  stated.  Tliey  were  already  in 
force,  an.d  must  have  been  understood.  The  formulated  rules 
only  expressed  and  emphasized  them.  In  this  mine  the  coal 
was  all  dug  by  a  machine,  which  cut  five  or  six  feet  per  day. 
If  steadily  operated  during  the  two  weeks  that  Sautner  said 
this  slate  was  loose,  when  he  first  observed  it  the  face  must 
have  been  very  near  the  place  where  it  fell.  The  coal  dng 
in  the  meantime  had  been  dug  and  loaded  by  somebody. 
The  timberman  had  followed  the  machine,  set  the  props  and 
laid  the  rails.  The  miners  and  loaders  had  been  constantly 
passing  back  and  forth  under  the  roof  so  propped;  and  yet, 
tliough  thus  chai'ged  with  this  duty,  and  so  interested  to 
perform  it,  none  of  them  reported  any  sign  of  danger  to  the 
timberman  or  mine  manager.  Their  only  reasonable  excuse 
must  be  that  though  they  looked  for  such  they  discovered 
none.  .If  this  slate  was  loose  for  more  than  half  an  hour 
before  it  fell,  Sautner  alone,  of  so  many  having  equal  means 
of  knowledge  and  like  interest  to  know  it,  did  know  it,  and  ho 
gave  no  information  of  it. 

It  appears  that  some  time  from  ton  days  to  a  fortnight 
before  the  accident  some  slate  near  that  place  did  fall,  but  it  was 
outside  of  the  line  of  props,  where  nobody  had  further  occasion 
to  go.  It  was  on  the  outer  side  of  the  bulge,  and  its  fall,  as 
Hensler  states,  "  left  the  slip  smooth  on  one  side,"  the  6ne 
toward  the  road,  and  that  it  "  didn't  look  extra  dangerous 
over  the  road."  Hollo  says :  "  The  slate  that  fell  on  him 
formed  a  smooth  skin  over  a  tit  of  bulging  rock,  and  then 
thinned  out  to  a  feather  edge."  Opp  says,  "  the  slip  looked 
level.  Could  not  see  that  it  was  a  slip  from  below.  I  did 
not  know  the  slip  was  there." 

These  statements  were  not  contradicted,  and  this  smooth 
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and  level  appearance  must  account  for  the  failure  of  the 
employes  to  observe  and  report  any  sign  of  special  danger 
there.  It  may  well  be^also,  that  what  Sautner  saw  and  heai*d 
indicative  of  looseness,  if  anything,  was  of  the  piece  that  fell 
before  the  accident,  and  tliat  he  regsirded  the  danger  to  him- 
self from  it  as  no  more  than  a  possibility.  That  would  account 
for  his  neglect  to  give  information  of  it;  for  he  says  that 
^*  when  anybody  saw  any  slate  loose  or  that  the  roof  was  bad, 
he  sent  word  to  the  timberman,  and  then  it  was  his  duty  to 
go  and  fix  it"  If  he  meant  that  the  condition  of  the  roof 
seriously  threatened  anybody  between  the  rows  of  props,  his 
silence  about  it  shows  either  the  petty  vanity  of  affecting,  after 
the  event,  to  have  known  before  it  more  than  he  really  did,  or 
a  morally  criminal  indifference  to  the  peril  of  his  fellows;  and 
charity  would  rather  infer  the  former,  since  he  did  not  cer- 
tainly identify  the  piece  that  was  loose,  nor  definitely  fix  the 
place  where  the  crack  or  detachment  appeared.  But  be  that 
as  it  may,  he  alone  knew  it.  so  far  as  appears,  and  so  the  fault 
of  appellant's  representatives  in  not  discovering  .it,  if  any,  was 
not  shown  to  have  been  greater,  their  care  and  diligence  any 
less,  than  that  of  all  the  other  employes  who  also  had  a  like 
or  greater  interest  and  equal  or  better  opportunity  but  failed 
to  discover  it;  which  would  fairly  warrant  the  inference  that 
it  Wiis  at  least  no  less  than  ordinary. 

No  question  is  made  of  the  competency  of  the  mine  man- 
ager or  pit  boss,  or  his  assistant,  nor  of  tlieir  faithfulness, 
except  in  this  instance.  They  were  practical  miners  of  large 
experience.  They  went  through  the  rooms  and  entries  daily, 
observing  and  doing,  for  aught  that  appears,  just  what  those 
in  such  positions  ordinarily  do.  The  timberman  understood 
his  business,  and  it  would  hardly  do  for  appellee,  in  the  face 
of  the  rulings  in  Hall  v.  Johnston,  and  Troughear  v.  Lower 
Vein  Coal  Co.,  to  attribute  the  injury  to  negligence  on  his 
part.  lie  followed  the  miners  and  propped  the  roof  to  their 
satisfaction.  To  all  appearance,  as  presented  to  men  con- 
stantly passing  under  it,  skilled  in  judgment  as  to  its  natural 
condition  and  the  sufficiency  of  its  artificial  supports,  aware  of 
the  dangers  to  themselves  from  defects  in  either,  in  duty 
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bound  to  look  carefully  for  tliem  and  expressly  enjoined  to 
perform  it,  it  was  "well  propped"  and  of  sufficient  strength. 
They  reported  no  defect.  The  company  had  no  actual  notice 
of  any,  nor  was  there  any  so  patent  as  to  attract  attention  in 
the  course  of  such  usual  observation  as  is  shown  to  have  been 
ordered  and  made. 

After  an  accident  has  occurred  it  may  be  easy  to  see  what 
would  have  prevented  it;  but  that,  of  itself,  does  not  prove  nor 
tend  to  prove  that  reasonable  or  ordinary  care  would  have 
anticipated  and  provided  against  it. ' 

We  have  considered  the  importance  of  this  case  to  the 
parties  and  others  a  sufficient  excuse  for  the  statement  at  such 
length  of  the  material  facts  bearing  upon  this  point,  which 
are  undisputed,  and  of  the  material  evidence  relating  to  such 
as  are  not.  In  the  light  of  the  authorities  examined  we  think 
it  does  not  fairly  support  a  finding  that  in  failing  to  discover, 
be-fore  the  accident,  the  dangerous  condition  from  whiclr  it 
resulted,  appellant  personally  fell  short  of  the  measure  of  its 
legal  duty  to  appellee.  If  tlrere  was  any  negligence  in  refer- 
ence to  it,  that  ifl,  any  want  of  reasonable  or  ordinary  care, 
which  is  not  intended  to  be  intimated,  the  evidence  would 
tend  rather  to  show  it  to  have  been  that  of  others,  for  whose 
negligence  appellant  was  not  responsible  to  appellee.  If  Opp 
knew  the  condition  of  the  roof,  either  by  his  own  observation 
or  by  report,  ho  was  under  a  general  and  express  order  of 
appellant  immediately  to  make  it  safe;  which  order  lie  was 
fully  competent  to  execute.  If  he  did  not,  but  ISautner,  or 
any  miner  or  loader  or  other  employe  in  the  mine  did,  it  was 
his  duty  immediately  to  report  it  If  the  manager  knew  it, 
either  by  his  own  observation  or  by  report,  ordinary  care 
would  have  required  of  him  no  more  than  to  make  it 
known  to  Opp  and  give  him  a  special  order  in  reference 
to  it.  He  would  not  have  been  bound  or  ex})ected  to  stand 
by  the  timberman  while  he  propped  or  took  down  tlie loosened 
matter.  Other  duties  might  have  forbidden  it  And  in  that 
case  the  special  order  would  have  been  no  more  a  discharge 
of  his  duty  than  was  the  general  order  in  case  the  timber- 
man  had  come  to  know  it  in  any  other  way.     If  nobody  knew 
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it  and  the  fact  was  so  patent  and  for  eo  long  a  time  that  it 
ou^ht  to  have  been  known,  the  negh'gence  was  still  rather 
to  be  charged  against  the  enaplojos,  whose  special  duty  it 
was  to  look  out  for  these  dangerous  conditions,  tlian  to  the 
company  which  had  employed  tlicm  for  that  purpose,  if  it 
used  reasonable  care  to  sec  that  they  were  lit  to  be  so  employed. 

We  believe  that  all  these  co-employes  who  had  to  do  with 
the  same  coal,  room  and  roadway,  were  in  fact  fellow-servants. 
They  were  made  such  by  the  relation  which  the  work  of  each 
lK)re  to  that  of  the  others,  necessarily  bringing  them  into  the 
habitual  association  that  distinguishes  fellow-servants  from 
other  co-employes.  And  we  understand  that  this  personal 
relation  arises  upon  the  instant  of  their  actual  engagement  in 
the  wor](  so  related;  that  lie  who  holds  the  drill  and  he  who 
wields  the  sledge  are  fellow-servants  when  the  first  blow  is 
struck,  though  they  may  never  have  met  before.  Hence  we 
hold  tliat  if  apixjllce's  injury  is  attributable  to  negligence  of 
any  of  these  co-employes,  appellant  is  not  liable  therefor  un- 
less some  preceding  personal  negligence  on  its  part  also  led 
directly  to  it  as  a  cause. 

We  have  intimated  a  doubt  whether  negligence  on  its  part 
in  failing  to  discover,  before  it  fell,  that  the  condition  of  the 
roof  at  that  place  was  dangerous,  was  really  an  issue  in  this 
case.  Such  negligence,  as  a  distinct  and  material  element  of 
the  cause  of  action,  must  have  consisted  in  the  failure  to  exer- 
cise that  degree  of  care,  whatever  it  may  be,  which  its  duty 
required,  in  order  to  discover  it;  and  the  duty  to  exercise  any 
degree,  even  the  highest  known  to  the  law,  necessarily  im- 
plies that  its  full  performance  would  exonerate  the  company 
from  liability  for  the  injury,  though  it  failed  to  discover  the 
danger.  In  other  words,  it  implies  that  the  roof  might  have 
fallen  and  inflicted  the  injury  notwithstanding  the  company's 
performance  of  its  duty  to  its  fullest  extent.  Had  its  duty 
been  absolute  to  prevent  the  roof  from  falling,  then  its  fall 
would  make  the  question  of  appellant's  care  to  discover  the 
danger  wholly  immaterial.  , 

But  we  understand  the  only  causes  of  action  alleged  are, 
first,  the  non-performance  of  an  absolute  duty  to  prevent  the 
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roof  from  falling,  and  second,  the  non-performance  of  the  duty 
to  give  appellee  notice  of  the  danger,  a  duty  alleged  to  liave 
arisen,  as  only  it  could  arise,  from  the  fact  that  appellant  had 
actual  notice  of  it;  in  either  of  which  cases  the  question  of 
negligence  referred  to  would  be  wholly  immaterial. 

The  declaration,  as^  originally  filed,  contained  six  counts. 
Each  of  the  first  three  charged  that  the  defendant  wilfully 
failed  to  perform  an  alleged  statutory  duty,  absolutely  to  keep 
the  roof  so  propped  that  it  would  not  fall.  These  the  court, 
being  of  opinion  that  there  was  no  such  duty  so  imposed  upon 
the  defendant,  instructed  the. jury  to  disregard;  of  which 
instruction  appellee  makes  no  complaint.  It  seems  to  have 
been  held  in  the  case  of  this  appellant  v.  Tung,  24  111.  App. 
255,  that  there  was  no  statute  imposing  such  a  duty,  and  with 
that  opinion  we  concur.     None  such  is  known  to  us. 

The  fourth  count,  which  originally  alleged,  that  duty  as 
existing,  without  stating  the  origin  or  ground  of  it,  was 
amended,  after  the  evidence  was  all  in,  so  as  to  read  as  follows 
(the  amendment  consisting  in  the  insertion  of  the  words 
in  italics):  "  And  for  that,  whereas,  the  defendant  afterward, 
to  wit,  on  the  third  day  of  October,  A.  D.  1888,  was  possessed 
of  and  used  and  operated  a  certain  other  coal  mine  at  Mt.  Olive, 
to  toit,  at  the  county  aforesaid.  And  the  plaintiff  further  avers 
that  the  defendant  then  and  there  assumed^  wherefore  it 
then  and  there  became  and  was  the  duty  of  the  defendant  to 
keep  and  maintain  the  roof  of  said  mine  in  such  condition  that 
the  same  was  (would  be)  safe  and  secure  for  miners  engaged  in 
said  mine  to  work. under  said  roof  with  safety  to  themselves. 
And  the  plaintiflE  further  avers  that  on  the  day  and  year 
aforesaid  the  defendant,  disregarding  its  said  duty,  suffered 
and  permitted  the  roof  of  a  part  of  said  mine  to  become  unsafe 
and  insecure  by  reason  of  the  same  becoming  detached, 
loosened  and  broken  from  the  surrounding  parts  of  said  roof, 
of  all  which  the  defendant  had  notice,  and  that  the  plaintiff 
was  then  and  there  employed  by  the  defendant  to  mine  coal  in 
said  mine,  and  that  in  the  discharge  of  his  duty  as  such  miner 
the  plaintiff  was  compelled  to  pass  under  said  part  of  said 
roof,  so  detaclied,  loosened,  broken,  unsafe  and  insecure  as 
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aforesaid,  and  that  on  the  day  and  year  aforesaid,  while  plaint- 
iff was  under  said  part  of  said  roof,  so  nnsafe  and  insccare  as 
aforesaid,  discharging  his  duty  with  duo  care  and  caution,  said 
part  of  said  roof,  bo  detached,  loosened,  broken,  unsafe  and 
insecure  as  aforesaid,  fell  down  and  upon  the  plaintiff  with 
great  force  and  violence,  whereby  and  by  reason  whereof  the 
plaintiff  became  and  was  greatly  crushed,"  etc. 

The  duty  of  the  defendant  is  not  here  alleged  to  have  been 
to  use  reasonable  or  ordinary  care,  nor  any  higher  degree  of 
care  to  make  and  keep  the  roof  safe,  but  absolutely  '^  to  keep 
and  maintain  it  in  such  condition  that  tlie  same  was  safe  and 
secure  for  tlie  miners  to  work  under  with  safety  to  them- 
selves." 

It  should  be  observed  also,  that  the  court  does  not  aver  that 
the  defendant  "negligently"  suffered  the  roof  to  become 
unsafe,  as  is  usual  in  counts  for  negligence,  which  is  tiie  failure 
to  use  tlie  proper  degree  of  care,  but  that  "disregarding  its 
said  duty  it  suffered  and  permitted  "  it  The  averment  that 
of  the  unsafe  condition  alleged  it  "  had  notice,"  which  is  not  by 
this  count  made  the  ground  of  action  or  an  element  of  it,  would 
seem  to  be  useless  except  to  show  that  this  disregard  of  duty 
was  wilful. 

The  alleged  ground  of  this  extraordinary  duty  is  that  tlie 
defendant  "assumed"  it.  Such  assumption  is  a  conclusion. 
Had  the  facts  relied  on  as  constituting  it  been  stated,  this 
count  also  should  have  been  disposed  of  without  troubling 
the  jury.  For,  as  it  turned  out,  those  facts  were  that  the 
defendant  employed  a  timberman,  whose  duty  was  or  in- 
cluded the  putting  in  of  props,  and  that  he  did  put  in  all  that 
were  put  in  on  that  roadway.  The  idea  that  these  facts 
constituted,  implied  or  tended  to  prove  an  absolute  guaranty 
to  its  other  employes,  that  during  his  employment  they  sliould 
never  be  injured  by  a  falling  of  the  roof  without  their  fault, 
is,  in  our  judgment,  entirely  groundless.  A  guaranty  of  tlic 
end  would  be  a  guaranty  of  all  the  necessary  means — in  this 
case,  that  Opp  should  observe  or  be  informed  of  every 
dangerous  place  in  the  roof  upon  the  instant  of  its  becoming 
so,  however  latent,  should  always  be  then  at  hand,  should  judge 
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rightly  as  to  the  need  and  snflSciency  of  the  prop  or  other 
means  of  averting  the  danger,  and  apply  it  in  good  time.  This 
would  be  clearly  beyond  the  power  of  any  man.  The  company 
could  have  agreed  to  be  absolutely  liable  for  all  the  damages 
resulting  from  such  injuries,  if  it  had  seen  fit  so  to  do;  which, 
though  very  extraordinary,  would  have  been  quite  a  different 
thing  from  guaranteeing  that  none  such  should  occur.  But 
it  did  neither  by  the  mere  employment  of  a  timberman.  We 
understand  that  where  no  timberman  is  employed,  the  duty  of 
propping  is  devolved  upon  the  miners  by  virtue  of  their 
emploj'ment.  It  is  an  indispensable  6peratic)n  in  mining. 
Somebody  must  do  it,  and  be  employed  to  do  it.  Whoever 
that  may  be,  the  "  assumption  "  by  the  company  is  by  such 
employment  precisely  the  same  as  by  the  employment  of  a 
timberman.  Hence,  upon  the  reasoning  of  counsel,  the 
company  could  never  be  exempt  from  liability  for  an  injury  to  a 
servant  caused  by  the  negligence  of  a  fellow-servant,  the 
simple  employment  of  the  latter  being  an  absolute  assumption 
by  the  master  of  the  performance  of  his  particular  duty 
without  negligence.  Clearly  there  is  no  such  assumption  by 
such  employment.  The  servant  does  not  represent  the 
master  to  his  fellow-servants.  Here  the  company  employed 
Opp  to  do  his  proper  work,  just  as  it  employed  the  miners, 
loaders,  engineer  and  others  to  do  theirs,  respectively,  lioping 
and  expecting  that  each  would  do  his  own  without  negligence, 
but  by  no  means  guaranteeing  or  assuming,  in  favor  of 
the  others,  that  he  should.  Each  assumed  all  the  risk  of 
injury  through  the  negligence  of  his  fellows;  that  the 
employment  of  a  timberman  is  not  an  exception,  is  expressly 
decided  in  Hall  v.  Johnston,  and  Troughear  v.  Lower  Yein 
Coal  Co.,  supra^  and  the  proposition  contended  for  is  plainly 
negatived  by  the  rule  exempting  the  master  from  liability 
above  referred  to  and  by  the  cases  which  declare  it.  We 
therefore  find  no  evidence  whatever  tending  to  prove  the 
alleged  assumption. 

The  fifth  count,  after  stating  the  possession  and  operation 
of  the  mine  by  defendant,  proceeds  as  follows:  "And 
the  plaintiff  avers  that  it  then  ^nd  there  became  and  was 
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the  duty  of  the  said  defendant  to  keep  the  roof  of  said  mine 
so  secured  bj  props,  cross-bars  or  other  appliances,  as  to  prevent 
the  same  from  falling  or  tnnibling  down  npon  the  persons 
engaged  in  0|xsrating  said  mine.  And  the  plaintiff  farther 
avers  that  the  defendant,  disregarding  its  said  duty,  failed 
and  neglected  to  so  secnre  a  part  of  said  roof  by  props,  cross-bars 
or  other  apph'ances,  as  to  prevent  the  same  from  falling  or 
tumbling  down  upon  |>er6on8  engaged  in  operating  said  mine, 
of  all  of  which  the  defendant  then  and  there  had  notice."  It 
then  states  that  plaintiff  was  employed  to  mine  coal  in  said 
mine,  and  that  in  disdharging  his  duty  he  was  compelled  to 
pass  under  the  unsafe  part,  and  that  while  so  doing,  and  acting 
with  due  care,  it  fell  upon  him. 

Here  also  the  defendant's  duty  to  keep  the  roof  in  safe  eon- 
diti(m,  by  means  of  props  or  otherwise,  seems  to  be  alleged 
as  absolute,  and  the  failure  to  do  so  is  the  negligence  charged, 
without  regard  to  the  degree  of  care  that  may  have  been 
used  to  keep  it  so.  That  of  which  it  had  notice  as  stated  was 
the  alleged  duty  and  the  failure  to  perform  it,  which  it  cer 
tainly  bad  after  the  roof  fell,  if  tlie  duty  was  absolute  to  pre- 
vent its  ialling.  Notice  of  its  condition,  before  it  fell,  is  not 
averred,  whatever  may  have  been  i|;iteaded;  nor  was  it 
intended  to  be  averred  as  an  element  of  the  cause  of  action,  as 
we  understand  the  count.  If  tliere  was  any  definite  purpose 
in  it,  we  should  think  it  was,  as  in  the  fourth  count,  to  show  a 
wilful  disregard  of  the  duty.  It  diffei*s  from  the  fourth  in 
that  it  fails  to  state  any  ground  on  which  the  alleged  duty  is 
claimed  to  have  rested,  or  any  circumstances  out  of  which  it 
is  claimed  to  have  arisen,  unless  it  be  the  fact  that  it  owned 
and  o[)erated  the  mine.  If  it  existed,  it  must  have  been  im- 
posed by  some  law,  statute  or  common,  or  arisen  out  of  some 
special  circumstance  which  could  have  been  stated.  We  are 
as  unadvised  of  any  statute  imposing  it,  as  was  the  court  in 
the  case  of  this  appellant  v.  Yung,  24  111.  App.  256.  The 
authorities  above  cited  abundantly  show  that  the  common  law 
did  not  impose  it;  nor  did  it  arise  out  of  the  fact  of  owner- 
ship and  operation  of  the  mine;  for  they  hold  the  owners  and 
operators  bound  to  use  only^ reasonable  or  ordinary  care.    And 
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tieating  this  count  with  the  same  liberality  shown  to  the 
fourth,  as  stating  a  cause  of  action,  although  defectively,  we 
fail  to  find  in  the  evidence  any  proof  of  any  special  circum- 
stance to  supply  the  defect  in  the  statement.  There  being 
then,  in  our  judgment,  no  evidence  tending  to  prove  the  duty 
we  understand  to  be  here  alleged,  there  could  be  none  tend- 
ing to  prove  a  breach  of  it. 

The  sixth  count  aveiTcd  that  the  roof  of  a  part  of  said  mine 
"  was  unsafe  and  insecure  by  reason  of  the  same  becoming 
detached,  loosened  and  broken  from  the  surrounding  parts;" 
that  the  defendant  "  had  notice "  of  that  fact;  that  "  it  was 
tlio  duty  of  the  defendant  to  give  the  plaintiff  notice  of 
all  the  dangers  of  said  service  of  which  the  defendant  had 
notice;"  that  "the  defendant  wholly  neglected  and  disre- 
garded its  said  duty  and  did  not  give  the  plaintiff  notice  of 
the  unsafe  and  insecure  condition  of  said  part  of  the  roof  of 
said  mine,"  but  on  the  contrary  thereof  ordered  him  to  com- 
mence working  in  such  part  of  said  mine;  that  lie  was  com- 
pelled to  pass  under  said  part  of  said  roof,  and  that  while 
so  passing  in  the  discharge  of  his  duty,  with  due  care  and 
without  notice  of  its  said  condition,  it  fell  down  and  upon 
him. 

The  company  was  not  bound  to  give  him  notice  of  "the 
ordinary  dangers  pertaining  to  the  particular  service,"  for 
the  reason  that  all  persons  engaged  in  it  are  presumed  to 
know  them.  TJ.  S.  Rolling  Stock  Co.  v.  Wilder,  116  111.  110. 
We  suppose  that  the  danger  of  parts  of  the  roof  being  or 
becoming  Ioofc  and  falling  is  among  them;  and  appellee 
certainly  knew  of  that,  as  he  showed  by  sounding  this,  and 
admitted  it. 

The  averment  here  must  therefore  be  understood  as  refer- 
ring, not  to  ordinary  dangers  from  the  roof  liable  to  arise  or 
actually  existing  though  not  developed  or  apparent,  but  to  the 
particular  place  where  the  slate  fell  on  him  and  its  condition 
as  already  "  loosened,  detached  and  broken  from  the  surround- 
ing parts."  The  wrong  charged  is  that  defendant  neglected 
to  give  him  notice  of  that  particular  condition  at  that  par- 
ticular place;  and  the  kind  of  notice  intended  is  particular  and 
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actual  notice.  Immediatoly  upon  his  employment  he  was  sent 
to  work  where  he  wonid  pass  under  this  place,  and  no  other 
notice  could  certainly  have  protected  him.  The  duty  of  giving 
it  is  predicated  upon  the  allegation  that  it  had  it.  Because  it 
actually  knew  of  this  condition  and  plaintiff  did  not,  its  duty 
M-as  to  give  it,  and  the  breach  alleged  is  that  it  did  not  give  it. 
This  is  distinctly  and  suKstantially  different,  as  respects  both 
the  duty  and  its  breach,  from  an  averment  that  it  should  have 
known  it  and  failed  to  use  ordinary  care  to  ascertain  it,  though 
the  liability  may  be  the  same.  Admitting  this  to  be  the  true 
construction  of  the  count,  counsel  with  great  confidence  reit- 
erate the  assertion  that  the  company  did  actually  know  it 
But  they  refer  to  no  evidence  of  such  knowledge  except  tliat 
which  tended  to  show  that  the  condition  had  existed  for  two 
weeks  before  the  accident;  from  which  they  say,  not  that  the 
company  should,  but  that  it  '*mu8t"  have  known  it,  an  infer- 
ence which  is  certainly  not  a  necessary  one.  We  have  seen 
that  nobody,  whose  duty  would  have  required  him  to  report 
it,  if  he  knew  it,  is  shown  to  have  known  it,  except  Sautner, 
and  he  says  he  did  not  report  it.  That  fact  materia^'"  dis- 
tinguishes the  case  from  that  of  C.  &  E.  I.  R.  R.  C  ».  v. 
Rung,  104  III.  641,  cited  by  counsel.  The  assertion  that  Opp 
knew  it  is  unsupported  by  any  particle  of  direct  evidence,  and 
directly  against  his  explicit  and  positive  statement  Besides^ 
his  duty,  if  he  knew  it,  would  not  have  been  to  report  it,  but 
to  remedy  it.  He  was  not  the  company  nor  in  any  sense  its 
representative,  but  its  servant,  a  servant  of  servants,  and  sub- 
ject to  the  call,  among  others,  of  appellee  himself.  If  it  be 
said  that  others  knew  there  was  a  slip  along  the  roadway, 
the  answer  is,  that  is  not  the  dangerous  condition  alleged. 
Throughout  the  declaration  it  is  stati  d  to  be  that  this  part  of 
the  roof  was  *'  loosened,  detached  and  broken  from  the  sur- 
rounding parts."  There  is  no  pretense  that  any  such  condi- 
tion was  reported  to  the  manager  or  his  assistant,  and  they 
swear  in  effect  that  they  had  no  actual  notice  of  it. 

It  is  true  that  the  Supreme  Court  has  often  said,  nor  do  we 
deny,  that  the  question  of  notice  from  lapse  of  time  is  for  the 
jury  (City  of  Chicago  v.  Fowler,  «0  111.  322),  and  that  hotice 
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of  a  defect  or  obstrnction  will  be  presumed  after  the  lapse  of 
sufficient  time.  City  of  S]  ringfieid  v.  Doyle,  76  111.  202;  C.  & 
I.  K.  R  Co.  V.  Enssoll,  91  III.  298.  Generally  this  has  been 
said  in  cases  where  the  issue  was  npon  the  averment  of  neg- 
ligently leaving  a  defect  unrepaired  or  an  obstruction  unre- 
moved,  which  is  as  well  proved  by  a  want  of  dne  care  to  know 
of  such  defect  or  obstruction  as  by  failure  to  remedy  or 
remove  it  when  actually  known.  Each  is  within  the  scope  of 
the  averment,  and  when  the  jury  find  from  the  lapse  of  time 
that  the  party  charged  either  did  know  or  ought  to  have 
known,  it  is  unnecessary  for  them  to  determine  which,  and 
we  apprehend  that  the  law  does  not.  In  holding  the  failure 
to  know,  under  such  circumstances,  to  be  evidence  of  a  breach 
of  duty,  it  of  course  implies  that  there  may  be  such  failure  in 
fact;  in  other  words,  that  lapse  of  time  is  not  conclusive  evi- 
dence of  actual  notice.  Then  it  can  not  be  conclusive  where 
the  issue  is  upon  the  averment  of  actual  notice.  It  may  tend, 
and  in  the  absence  of  sufficient  rebutting  evidence,  suffice  to 
prove  it;  that  is,  to  support  tlie  presumption  and  finding  of 
actual  notice;  but  it  may  be  rebutted  and  overcome.  We 
think  in  this  case  it  was  clearly  overcome  and  did  not  warrant 
the  finding;  and  that  under  this  count,  proof  merely  that  the 
company  ought  to  have  known  it,  would  not  be  sufficient  or 
])roper. 

We  are  further  of  opinion,  for  the  reasons  above  stated, 
that  if  either  of  these  three  counts,  under  each  of  which  the 
defendant  was  found  guilty,  could  be  regarded  as  a  count  for 
negligently  suffering  the  roof  to  be  and  remain  in  a  danger- 
ous condition,  the  evidence  is  insufficient  to  sustain  it. 

The  first  and  third  instructions  given  for  plain tiflE  imply 
that  there  was  evidence  tending  to  prove  an  assumption  by 
the  defendant,  in  his  favor,  of  an  absolute  duty  to  keep  the 
roof  safe;  and  the  fourth  holds  proof  that  the  condition 
alleged  had  continued  "for  such  a  length  of  time  that  by  the 
exercise  of  reasonable  care  and  caution  the  defendant  could 
have  known  it,"  to  be  comj^etent  and  sufficient  to  establish 
the  fact  of  actual  notice  as  alleged  in  the  sixth  count;  all  of 
which  we  think  materially  wrong. 

VouXLIUt 
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These  views  make  it  unnecessary  to  consider  some  other 
questions,  mostly  technical,  which  were  elaborately  discussed 
by  counsel.  They  ought  not  to  arise  on  another  trial.  It  may 
be  proper,  however,  to  say  that  we  do  not  think  the  court 
erred  in  overruling  the  motion  in  arrest  of  judgment  Each 
of  the  counts  alleged  an  absolute  duty  resting  immediately 
upon  the  company  and  its  violation  by  nonfeasance.  This 
involved  no  intervention  by  servants.  The  failure  to  have  the 
act  of  duty  performed,  if  not  by  one  agency,  then  by  some 
other,  must  have  been  the  failure  of  the  defendant  as  directly 
as  a  corporation  can  fail;  and  therefore  the  rule  declared  in 
Joliet  Steel  Co.  v.  Shields,  134  111.  209,  would  not  apply.  Had 
the  alleged  wrong  consisted  in  misfeasance  or  malfeasance  it 
would  or  might  have  been  otherwise. 

And  we  may  add  that  the  instruction  numbered  five,  asked 
for  defendant  but  refused,  should  have  given  to  the  jury  a 
definition  of  fellow-servants  and  left  to  them  its  application 
to  the  evidence. 

Eut  for  the  reasons  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Jieveraed  and  remanded. 


Peoria,  Decatur  &  Evansville  Railway  Company 

V. 

Emma  Puckett,  Administratrix. 

Railroads—Negligence  of — Open  Pit — Personal  Injuries — Evidence — 
Instructions— Assumption  qf  Risk — Practice. 

1.  A  court  should,  if  asked,  lubinit  to  the  jary  every  proposition  of  fact, 
if  the  evidence  adduced  in  its  support  is  of  such  force  that  fair- minded  men 
might  doubt  or  debate  as  to  whether  or  not  it  had  been  proven,  and  an 
instruction  as  to  the  rule  of  law  appropriate  to  such  a  state  of  case  ou^ht  to 
be  given. 

2.  While  the  court  should  not  give  an  instruction  when  there  is  no  evi- 
dence, to  base  it  upon,  the  probative  force  and  weight  of  competent  evidence 
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is  for  the  jury,  find  an  instruction  should  not  be  refused  becauoe  the  court 
may  believe  that  the  weight  of  the  evidence  does  not  support  it. 

8.  Instructions  should  leave  itie  jury  free  to  dilfer  from  the  court  as  to 
the  weight  of  the  evidence  in  a  given  case. 

4.  Whether  the  dangers  attending  the  disconnecting  of  cars  in  motion 
are  greater  than  if  the  same  were  standing  still,  is  a  question  of  fact,  not  of 
law.  If  one  mode  is  more  dangerous  than  the  other,  and  a  brakeman 
voluntarily  adopts  the  more  dangerous,  he  can  not  recover  if  injured,  for  the 
reason  that  his  course  was  not  dictated  by  ordinary  care  for  his  own  safety. 

5.  Whether  or  not  a  railroad  company  expected  and  required  its  brake- 
men  to  disconnect  curs  while  in  motion,  is  a  question  of  fact  for  the  jury  in 
a  given  case. 

6.  If  a  brnkeman  is  required  by  his  company  to  perform  his  duties  in  a 
manner  known  to  be  perilous,  when  a  safer  mode  might  be  adopted,  it  be- 
comes the  duty  of  the  brakeman  to  determine  whether  he  will  accept 
service  under  such  rules,  or  remain  in  such  employment.  If  he  accepts 
and  remains  he  must  be  deemed  to  have  assumed  the  extra  hazard  of  doing 
the  work  as  required  by  the  employer,  and  what  additional  dangers  at- 
tend such  performance  of  the  work,  is  a  question  of  fact,  not  of  law. 

7.  It  does  not  follow  that  such  employe  can  not,  by  any  possibility, 
recover  for  an  injury  received  while  doing  the  work  in  the  more  dangerous 
though  required  manner.  He  only  assumes  the  extra  hazards  attendant 
upon  the  required  manner  of  doing  the  work,  and  if  he  executes  the  duty 
with  care  and  caution,  proportionate  to  such  additional  dangers,  it  can  not 
be  said  that  he  has  failed  to  use  ordinary  care,  merely  because  he  consented 
to  undertake  the  performance  of  an  act  in  a  manner  required,  when  a  less 
dangerous  mode  might  have  been  adopted  by  the  employer. 

8.  If  a  brakeman  be  required  to  thus  do  such  work,  and  while  attempt- 
ing to  perform  it  with  care  and  prudence  commensurate  with  the  increased 
danger  of  such  duty,  he  is  injured,  not  by  some  peril  attendant  upon  the 
manner  of  doing  the  work,  but  by  a  danger  arising  from  a  failure  of  the 
railroad  company  to  use  reasonable  care  to  discharge  a  duty  incumbent  by 
law  upon  it,  a  recovery  may  be  had  for  such  injury. 

[Opinion  filed  January  30,  1892.] 

Appeal  from  the  Circuit  Court  of  Coles  County;  the  Hon. 
J,  F.  Hughes,  Judge,  presiding. 

Messrs.   Stevens  &   Hoeton    and   Wiley  &  Neal,   for 
appellant. 

Messrs.  Craig  &  Craig,  for  appellee. 

BoGGS,  J.    This  was  an  action  brought  in  Ijhe  Circuit  Court 
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of  Coles  County,  bj  tlie  appellee,  upon  a  declaration  charging 
that  the  ap|)ellant  company  had  caused  the  death  of  John  F. 
Pnckett,  appellee's  intcetate,  by  negligently  maintaining  or 
allowin*:  to  remain  in  the  track  of  its  road,  the  pit  or  hole  of 
a  cattle  guard  at  a  place  where  brakcmcn,  when  switching  cars 
at  the  station  of  J^erna,  would  and  must  stop  when  coupling 
or  uncoupling  cars,  and  that  the  deceased  while  in  the  employ 
of  the  appellant  as  a  brakeman,  and  in  discharge  of  his  duty 
in  switching  cars  at  Lerna,  with  due  and  ordinary  care  for  Iiis 
own  safety,  without  knowledge  of  the  existence  of  the  dan- 
gerous defect  in,  or  condition  of,  the  track,  stepped  into  such 
pit  or  hole  and  was  killed  by  the  train.  A  trial  before  a  jury 
resulted  in  a  verdict  and  judgment  against  the  appellant  in 
the  sum  of  $2,500,  from  which  this  appeal  is  pi-osecnted  to 
this  court. 

The  existence  of  the  pit  of  a  cattle  guard  some  three  feet 
in  depth  and  about  five  feet  in  width  in  the  track  of  appel- 
lant's road  about  twenty-three  steps  west  of  the  west  end  of 
the  switch  at  Lerna,  is  fully  shown  by  the  proof.  Whether  it 
was  still  in  use  and  maintained  as  a  cattle  guard,  or  had  been 
abandoned  for  that  purpose  and  the  pit  or  hole  negligently 
and  unnece'ssarily  allowed  to  remain  open  in  the  track,  was  a 
contested  question  of  fact. 

That  the  deceased  was  in  some  manner  struck  and  killed  by 
the  train  is  conceded  by  the  appellant. 

There  is,  however,  no  direct  proof  that  he  stepped  into  the 
pit  or  hole  of  the  cattle  guard  and  in  that  way  lost  liis  life; 
but  ap})el1ee  contends  that  such  is  to  be  reasonably  inferred 
from  facts  and  circumstances  tliat  were  proven,  while  appel- 
lant insists  that  the  inferences  reasonably  arising  from  the 
same  facts  are  that  he  did  not  lose  his  life  by  stepping  into  the 
cattle  guard,  or  in  any  way  by  reason  of  the  existence  of  the 
cattle  guard  in  the  track.  The  facts  from  which  the  litigants 
draw  inferences  so  widely  at  variance,  are  few,  and  supported 
by  the  evidence  practically  without  contradiction. 

These  facts  are,  that  the  deceased  was  employed  as  a 
brakeman  on  a  freight  train  of  the  appellant  company  which 
came  into  Lerna  from  the  east  about  midnight  on  the  6th  day 
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of  December,  1890.  In  the  tiain  were  two  care,  to  be  left 
on  the  switch  at  that  station.  To  accomplish  this  the  train  was 
disconnected,  and  that  portion  of  it  in  the  rear  of  the  two 
cars  that  were  to  be  put  in  the  switch,  left  standing  at  the 
depot,  while  the  remainder  of  the  train  was  pulled  by  the 
locomotive  up  the  main  track  in  a  westwardly  direction,  until 
beyond  the  west  end  of  the  switch,  and  there  stopped.  The 
intention  was  to  put  this  part  of  the  ti*ain  as  soon  as  the  switch 
could  be  opened  into  a  somewhat  rapid  backward  motion,  and 
while  it  was  so  moving,  to  uncouple  the  two  cars  that  were  to 
be  left,  and  allow  them  to  run  into  the  switch  by  the  momen- 
tum gained  from  the  motion  of  the  train. 

Benjamin  Newkirk,  also  a  brakeman  upon  the  same  train, 
was  stationed  at  the  switch  block,  charged  with  the  duty  of 
opening  the  switch  when  signaled  to  do  so.  The  deceased 
was  foreman  of  the  crew  of  train  hands  and  had  control  of 
this  work.  He  was  on  the  top  of  a  box  car  and  after  the  train 
had  passed  along  the  main  track  beyond  the  end  of  the  switch, 
he  signaled  to  Newkirk  to  open  the  switch  and  directed  him 
to  signal  the  engineer  to  back  the  train.  This  Newkirk  did, 
and  the  engineer  obeyed  the  signal.  While  the  cars  were  thus 
in  motion  coming  back  toward  the  open  switch  Newkirk  saw 
the  deceased,  with  a  lantern  in  his  hand,  walking  on  the  top 
of  a  car,  next  to  the  one  to  be  uncoupled.  No  one  saw  him 
after  that  until  he  was  discovered  by  the  engineer  lying  fatally 
injured  on  the  ground,  north  of  and  by  the  side  of  the  railroad 
track.  His  body  lay  just  north  of  the  cattle  guard  in  ques- 
tion, his  feet  or  legs  extending  partly  under  it.  There  is  no 
direct  evidence  as  to  how  he  got  or  came  down  from  the  top 
of  the  car. 

The  cars  were  uncoupled  as  was  intended  to  be  done,  so 
that  it  seems  clear  that  he  removed  the  coupling  pin.  The 
ladder  by  which  he  would  descend  from  the  car  was  on  the 
east  end,  near  the  southeast  corner  of  the  car.  The  only 
marks  of  blood  to  be  found  was  on  the  iron  rail  on  the  north 
side  of  the  track  over  the  first  and  second  spaces,  between  the 
ties  at  the  northwest  corner  of  the  cattle  guard.  No  foot- 
prints were  discernible  on  the  track  of  the  railroad  or  in  the 


646  Appellate  Courts  of  Illinois. 

Vol.  42.]  P.,  D.  &  E.  Ry.  Co.  ▼.  Puckett. 

cattle  guard.  The  brakeman  Newkirk  testified  that  he  could 
have  seen  the  deceased  had  he  been  upon  the  north  side  of 
the  track  with  his  lantern,  and  that  he  did  not  see  him  there. 

The  position  of  the  api^ellee  before  the  jury  was,  tliat  it 
was  to  be  reasonably  inferred  from  these  facts  that  the 
deceased  came  down  the  ladder  onto  the  track  of  the  railroad 
and  removed  the  coupling  pin  while  walking  on  the  track 
between  the  moving  cars,  and  while  doing  so  stepped  into  the 
cattle  guard  and  was  struck  and  killed  by  the  train. 

In  opposition  to  this  theory,  the  appellant  argued  that  if 
the  deceased  came  down  the  ladder  to  the  track  he  would 
have  been  between  the  moving  cars  south  of  the  center  of  the 
track  and  of  the  bumpers  of  the  cars,  and  if,  while  there  dis- 
connecting the  cars,  he  had  stepped  into  the  cattle  guard,  he 
would  most  likely  have  fallen  npon  or  into  the  cattle  guard 
south  of  the  center  of  the  track,  and  that  in  any  event  he 
would  not,  under  the  circumstances,  have  fallen  across  the  iron 
rail  at  the  northwest  corner  of  the  cattle  guard,  where,  from 
the  marks  of  blood,  they  argue  it  was  clear  that  the  body  of 
the  deceased  first  struck  the  rail.  The  position  of  the 
appellant  before  the  jury  was,  that  the  most  reasonable  con> 
elusion  deducible  from  the  evidence  was,  that  the  deceased 
did  not  come  down  the  ladder  to  the  track,  but  that  he  only 
descended  the  ladder  far  enough  to  enable  him,  by  inclining 
his  body  to  the  north,  to  reach  the  coupling  pin,  and  that 
while  thus  clinging  to  the  ladder  with  one  hand,  he  removed 
the  pin  with  the  other  hand,  and  while  doing  so,  in  some  way 
lost  his  liold  upon  the  ladder  and  fell  over  the  bumper  of 
the  cars  to  the  north  side  of  the  track,  and  was  there  struck 
and  killed  by  the  train,  and  that  the  pit  or  hole  of  the  cattle 
guard  did  not  in  any  way  cause  his  death. 

These  conflicting  theories  were  each  supported  by  circum- 
stances appearing  in  tlie  evidence,  and  there  is  nothing  but 
circumstances  to  substantiate  either  of  thenu 

Counsel  for  appellee  asked  and  received  from  the  court  an 
instruction  to  the  jury,  that  if  the  deceased  was  killed  by 
stepping  into  the  cattle  guard  according  to  their  theory  of 
the  manner  of  his  death,  the  verdict  should  be  against  the 
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appellant,  which,  for  the  present,  may  be  conceded  to  be  correct ; 
but  the  court  refused  the  coniplement  of  this  instruction  that 
there  could  bo  no  recovery  if  the  deceased  lost  his  life  accord- 
ing to  the  theory  of  the  appellant.  Two  instructions,  numbers 
twelve  and  fourteen,  both  to  that  effect,  were  asked  of  and 
refused  by  the  court. 

This  we  think  was  error.  The  effect  upon  the  jury  who 
Lad  listened  to  the  contention  of  the  parties  and  witnessed 
their  efforts  to  support  and  sustain  their  respective  theories, 
could  but  be  to  lead  the  jury  to  the  conclusion  that  the  court 
gSLve  no  consideration  to  the  position  taken  by  the  appellant, 
nor  to  the  facts  and  circumstances  in  its  support,  but  regarded 
the  theory  of  the  appellee  only  as  being  worthy  of  the  attention 
or  thought  of  the  jury. 

It  has  been  well  stated  as  a  true  rule,  that  the  court  should, 
if  asked,  submit  to  the  jury  every  proposition  of  fact,  if  the 
evidence  adduced  in  its  support  is  of  such  force  that  fair 
minded  men  might  doubt  or  debate  as  to  whether  or  not  it 
had  been  proven,  and  that  an  instruction  as  to  the  rule  of  law 
appropriate  to  such  a  state  of  case  ought  to  be  given. 

While  the  court  should  not  give  an  instruction  when  there 
is  no  evidence  to  base  it  upon,  still  the  probative  force  and 
weight  of  competent  evidence  is  for  the  jury,  and  an  instruc- 
tion should  not  be  refused  because  the  court  may  believe 
that  the  weight  of  the  evidence  does  not  support  it.  The 
jury  may  differ  from  the  court  as  to  the  weight  of  the 
evidence,  and  the  instructions  should  leave  them  free  to  do  so. 

Speaking  upon  this  point  it  is  said  by  our  Supreme  Court 
in  the  case  of  C,  E.  I.  &  P.  E.  Co.  v.  Lewis,  109  El.  120 : 
"  It  is  not  necessary  that  the  court  should  be  satisfied  that  the 
hypothetical  case  stated  in  an  instruction  is  fully  sustained  by 
the  testimony;  *  *  *  that  would  practically  include  the 
services  of  a  jury  and  would  debar  a  party  of  the  constitu- 
tional right  to  have  the  cause  tried  by  a  jury.  *  *  *  ^ 
party  has  the  righf  to  have  submitted  to  the  jury  any  hypo- 
thetical case  the  evT3ence  tends  to  sustain,  otherwise  the  court 
might  try  the  case  without  the  intervention  of  a  jury." 

Again,  it  is  ruled  in  the  cases  of  C,  B.  &  Q.  E.  Co.  v.  Greg- 
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ory,  58  111.  272,  and  Missouri  Furnace  Co.  v.  Abend,  107  111. 
44,  that  '*it  is  not  necessary  that  a  hypothetical  case  be 
supported  by  positive  evidence  before  an  instruction  can  be 
based  upon  it;  but  that  if  there  is  no  direct  evidence  of  a  mate- 
rial fact,  still  if  circumstances  are  proven  from  which  the  fact 
might  be  reasonably  inferred,  it  is  sufficient  upon  which  to 
base  an  instruction." 

If  this  were  not  so,  the  instruction  given  for  the  apj^ellee 
should  have  been  refused,  for  it  is  not  based  upon  any  direct 
evidence  that  the  deceased  stepped  into  the  cattle  guard,  but 
only  upon  facts  and  circumstances  from  which  it  niforht  bo 
inferred  that  such  was  the  manner  and  cause  of  his  death. 

Inferences  reasonably  arising  from  other  facts  and  circum- 
stances proven,  tended  strongly  to  support  the  hypoth- 
esis of  the  appellant  The  jury  should  have  been  left  free 
by  the  instruction  to  exercise  their  judgment  upon  the  whole 
case.  This,  we  think,  vras  not  done,  and  for  that  reason  the 
judgment  must  be  reversed. 

The  right  of  the  appellee  to  recover  is  based  upon  the  claim 
that  the  deceased  went  between  the  moving  cars  to  disconnect 
them.  This,  appellant  insists,  was  not  the  exercise  of  ordi- 
nary care,  but  was  an  act  in  itself  so  reckless  and  dangerous  as 
to  preclude  a  recovery,  and  for  that  reason  the  case  ought  not 
to  be  remanded. 

Whether  the  dangers  of  disconnecting  cars  when  in  motion 
are  greater  than  if  the  cars  be  dfsconnected  when  standing 
still,  is  a  question  of  fact,  not  of  law.  If  one  mode  is  in  fact 
more  dangerous  than  the  other,  and  a  brakeman  voluntarily 
adopts  the  more  dangerous,  he  can  not  recover  if  injured, 
because  his  course  was  not  dictated  by  ordinary  care  for  his 
own  safety. 

The  appellee's  position,  however,  is,  that  the  appellant  com- 
])any  expected  and  required  the  deceased  to  disconnect  the 
cars  while  in  motion.  Proof  was  introduced  tending,  as  the 
appellee  claims,  to  support  this  position,  to  rebut  which  appel- 
lant produced  in  evidence  its  rules,  which  it  contends  prohibits 
its  brakemen  from  so  uncoupling  the  cars.  The  truth  of  this 
contention  is  a  question  of  fact  for  the  jury  to  determine. 
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If  a  brakeman  is  required  by  a  railroad  company  to  discon- 
nect cars  in  a  manner  known  to  be  perilous,  when  a  safer  mode 
might  be  adopted,  it  becomes  the  duty  of  the  brakeman  to 
determine  whether  he  will  accept  service  under  such  rules  or 
remain  in  such  employment  If  he  does  accept  service  under 
such  rules  and  remains  in  such  employment,  it  is  held  that  he 
is  deemed  to  have  assumed  the  extra  hazardof  doing  the  work 
as  required  by  the  employer.  United  States  Holling  Stock  Co. 
V.  Wilder,  116  111.  110. 

What  additional  dangers  do  attend  such  performance  of  the 
work,  is  a  question  of  fact,  not  of  law.  The  law  is  that  bo 
redress  can  be  had  for  injuries  received  from  them,  but  it 
does  not  follow  that  such  employe  can  not  by  any  possibility 
recover  for  an  injury  received  while  doing  the  work  in  the 
more  dangerous,  though  i*equired  manner.  The  brakeman 
only  assumes  the  extra  hazards  attendant  upon  the  required 
manner  of  doing  the  work,  and  if  he  executes  the  duty  with 
care  and  caution  proportionate  to  such  additional  dangers,  it 
can  not  be  said  that  he  has  failed  to  use  ordinary  carCj  merely 
because  he  consented  to  undertake  the  performance  of  an  act 
in  a  manner  required,  when  a  less  dangerous  mode  might  have 
been  adopted  by  the  employer. 

If  a  brakeman  be  required  to  thus  do  such  work,  and  while 
attempting  to  perform  it  with  care  and  prudence  commensurate 
with  the  increased  danger  of  such  duty  he  is  injured,  not  by 
some  peril  attendant  upon  the  manner  of  doing  the  work,  but 
by  a  danger  arising  from  a  failure  of  the  railroad  company  to 
use  reasonable  care  to  discharge  a  duty  incumbent  by  law 
upon  it,  no  reason  is  perceived  why  a  recovery  may  not  be 
had  for  such  injury. 

The  case  ought,  therefore,  be  remanded  as  well  as  the  judg- 
ment reversed,  which  is  accordingly  done. 

Meversed  a7hd  remanded. 
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The  People  of  the  State  of  Illinois  ex  eel, 

V. 

Tkustees  of  Schools. 

Certiorari — School*— Boundary  of  District, 

1.  A  writ  of  certiorari  will  only  issue,  when  a  conrt,  npoo  inypstifrfttion, 
and  in  the  exercise  of  ^ound,  legal  discretion,  can  see  that  justice  requires  it. 

2.  Upon  a  petition  for  a  writ  of  certiorari  to  require  the  trustees  of 
schools  of  two  townships  and  the  superintendent  of  schools  of  the  county 
in  which  they  are  lo&ited  to  send  up  for  review  the  proceedings  by  which 
the  t>oundiiry  of  a  district  had  been  changed,  tbi^  court  holds  that  the  writ 
wa<«  properly  refused;  that,  the  district  in  question  bad  full  notice  of  the 
proceedings,  and  declines  to  interfere  with  the  judgment  agaiust  the  peti- 
tioner. 

[Opinion  filed  June  12,  1891.] 

Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
lion.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  F.  H.  Chapman  and  A.  N.  Yancey,  for  appellants. 
Messrs.  J.  B.  Skarcet  and  Kin akes  &  Rinakeb,  for  appellees. 

Conger,  P.  J.  This  was  a  petition  for  a  writ  of  certiorari, 
to  require  the  trustees  of  schools  of  townships  No.  11  and  12 
north,  range  8  west  in  Macoupin  County,  and  the  super- 
intendent of  schools  of  said  county  to  send  up  for  review  the 
proceedings,  etc.,  in  a  certain  proceeding  by  which  the  boundary 
of  a  district  had  been  changed. 

Upon  this  application  the  Circuit  Court  heard  evidence  out- 
side the  record  and  refused  the  writ,  in  which  action  we  think 
there  was  no  error. 

The  petitioner  was  not  entitled  to  the  writ  as  a  matter  of 
right,  but  it  could  only  issue  when  the  court,  upon  investiga- 
tion, and  in  the  exercise  of  a  sound,  legal  discretion,  could  see 
that  justice  required  it 
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In  Hyslop  v.  Finch,  99  111.  179,  it  is  said  :  "  A  petition  for  a 
writ  of  certiorari  is  well  understood  to  be  addressed  to  the  dis- 
cretion of  the  court;  when  the  record  is  before  the  court  upon 
the  retqrn  of  the  writ,  the  court  will  look  only  at  the  record. 
For  this  reason  it  would  be  futile  to  admit  evidence  to  contra- 
dict the  record  on  a  petition  for  a  certiorari,  but  it  being 
within  the  discretion  of  tlie  court  to  grant  or  refuse  the  writ, 
extrinsic  evidence  to  the  record  may  very  properly  be  received 
to  show  that  no  injustice  has  been  done,  and  that  a  certiorari 
ought  not  to  be  issued."  Board  of  Supervisors  v.  Magoon,  109 
111.  142;  Trustees  v.  Directors,  88  III.  100. 

One  of  the  principal  errore  in  the  proceedings  before  tlxe 
trustees  urged  is,  that  the  notice  required  by  law  was  not  given 
the  district  interested,  and  thefe  was  therefore  a  want  of 
jurisdiction  in  the  trustees  to  proceed.  It  being  a  minor 
district,  a  petition  for  the  change  desired  was  presented  to 
the  trustees  of  town  11  north,  8  west,  and  to  those  of  town 
13  north,  8  west,  and  it  is  claimed  that  no  copy  of  the 
petition  to  the  trustees  of  town  12  was  presented  to  the 
district. 

The  petitions  were  alike,  and  the  district  did  receive  a  copy 
of  the  petition  to  the  trustees  of  town  11  north,  range  8 
west.  The  district  did  have  full  notice  of  the  proceedings, 
appeared  at  the  meeting  and  resisted  the  proposed  change, 
and  it  is  a  mere  quibble  to  say  that  such  district  was  not  also 
served  with  a  copy  of  the  petition  to  town  12.  In  our 
judgment  it  was  the  exercise  of  a  sound,  legal  discretion  upon 
the  part  of  the  Circuit  Court. to  refuse  the  writ 

Some  other  points  are  made,  but  they  are  equally  technical 
with  the  one  noticed,  and  do  not  even  tend  to  show  that  any 
wrong  or  injustice  has  been  done  the  petitioner  or  the  public. 

The  judgment  of  the  Circuit  Court  will  be  aflirmed. 

Judgment  affirmed. 
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Bbnoni  S.  Green  et  al. 

V. 

Hood,  Bonbright  &  Co.  et  al. 

Umiffd  Partnerahipa — Insolrenejf  qf—Prrference8  —  Costs —  Fees  — 
Practice* 

1.  Upon  a  bill  6lpd  to  net  apide  jad^menUby  confewion  a^inst  a  limifed 
pHrtnersbip  and  to  subject  tbe  firm  property  to  payment  of  debts,  this  court 
holds  that  the  evidence  fully  established  the  fact  that  the  judgments  com- 
plained of  were  confessed  in  contemplation  of  insolvency  and  for  the  purp^f^ 
of  preferring  certain  creditors,  and  were  contrary  to  Sec  22,  of  Chap.  84, 
R.S. 

2.  Tbe  cutting  up  of  claims  in  tbe  case  presented  into  notes  of  the 
amount  of  $200  each,  upon  which  judgment  was  taken  in  a  justice*s  court, 
w}is  for  the  purpose  of  preferring  ci*editor8  and  contrary  to  said  »-ction. 

3.  Likewise  as  to  judgments  taken  in  justice's  court  on  claims  of  less  than 
$2<.0  under  the  same  circumstances. 

4.  When  parties  are  contending  for  priority  as  to  the  assets  of  an  in- 
solvent firm,  one  set  of  creditors  can  not  be  compelled  to  pay  a  pro  rata  share 
of  fees  of  solicitors  for  complainants  in  a  bill  adverse  to  them,  or  in  which 
tht'y  do  not  choose  to  join. 

5.  A  fee  of  825  was  erroneously  allowed  to  a  special  master  for  draw- 
ing a  decree  in  the  case  presented. 

6.  The  fact  that  parties  holding  judgment  by  confession  sought  to  secure 
a  preference  contrary  to  the  statute  and  failed,  is  no  reason  why  they  should 
be  postponed  to  other  creditors. 

7.  A  purchaser  of  claims  agiiinst  the  insolvent  firm  at  a  discount,  held, 
entitled  to  hold  them  at  their  face. 

[Opinion  filed  February  21,  1889.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  OwKN  T.  Eekves,  Judge,  presiding. 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  judgment  creditors. 

Mr.  Edmund  O'Connell,  for  Earry  JNT.  Woods. 

Mr.  John  E.  Pollock,  for  appellees. 

Wall,  P.  J.    This  was  a  bill  in  chancery  filed  in  the  Cir- 
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cuit  Court  of  McLean  County  by  Hood,  Bonbriglit  &  Co.,  for 
the  purpose  of  setting  aside  certain  judgments  by  confession 
against  *'  Harry  N.  Woods,"  a  limited  partnership,  and  to  sub- 
ject the  property  of  said  firm  to  the  payment  of  the  debts  of 
said  firm,  including  the  demand  held  by  the  complainants. 
It  appears  that  said  limited  partnership  was  formed  in  Octo- 
ber, 1886,  and  was  composed  of  Harry  N.  Woods,  the  general 
partner,  and  Benoni  S.  Green  and  Frank  D.  Marquis  as  spe- 
cial partners. 

The  business  was  merchanflising  in  dry  goods  in  the  city  of 
Bloomington,and  wascarried  on  until  the  12th  of  Angust,  1887, 
when  judgments  by  confession  were  entered  in  favor  of  the  Peo- 
])le's  Bank,  Charles  S.  Jones,  Benoni  S.  Green  and  Mary  E. 
Waters.  On  the  13th  of  August  a  judgment  was  confessed  in 
favor  of  W.  O.  Davis.  These  judgments  were  all  entered  upon 
judgment  notes  and  aggregated  over  $10,000.  Executions  were 
issued  and  placed  in  the  hands  of  the  sheriff,  and  were  levied 
upon  the  entire  stock  of  the  firm.  The  slieriff  advertised  the 
stock  for  sale  on  the  25th  of  August.  The  bill  averring  all 
these  facts  and  that  the  judgments  were  confessed  in  contem- 
plation of  insolvency,  and  for  the  purpose  of  preferring  the 
creditors  therein  over  other  creditors,  sought  a  decree  declar- 
ing the  judgments  void  against  other  creditors,  praying  for 
an  injunction  and  receiver,  and  that  the  affairs  of  the  partner- 
ship might  be  wound  up  and  the  proceeds  distributed  "p/r> 
rata  among  the  creditors  joining  in  this  suit"  An  injunction 
was  obtained  on  the  20th  of  August,  1887,  restraining  the  sale 
of  the  goods,  and  restraining  the  delivery  of  the  goods  to  any 
)3erson8  whomsoever,  and  enjoining  said  Harry  N.  Woods, 
Benoni  S.  Green  and  Frank  D.  Marquis  from  making  any  dis- 
position of  the  assets  of  the  firm.  A  motion  to  dissolve  the 
injunction  was  heard  in  vacation  and  denied,  and  on  the  first 
day  of  the  September  term  of  the  McLean  Circuit  Court, 
which  was  the  12th  day  of  September,  1887,  a  receiver  was 
appointed  and  the  sheriff  was  ordered  to  deliver  the  goods  to 
the  receiver,  who  afterward,  under  an  order  of  the  court,  sold 
the  goods  for  $11,274.45,  which  money  remained  in  the  hands 
of  the  receiver,  subject  to  the  order  of  the  court 
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After  the  motion  to  disBolve  the  injanction  was  denied  the 
said  Harrj  X.  Woods  at  the  reqnest  of  Mr.  Lucas,  counsel  for 
the  creditors,  who  had  obtained  said  judgments,  executed  notes 
for  $200  each,  in  such  number  as  would  amount  to  the  face  of 
said  judgments.  This  was  done  at  the  office  of  Mr.  Lucas  one 
evening  about  nine  o'clock,  and  a  justice  of  the  peace  who  was 
present  issued  a  summons  upon  each  one  of  said  small 
demands  so  created,  and  delivered  the  same  to  a  constable  who 
was  also  present,  and  the  constable  then  proceeded  to  serve 
said  writs  upon  said  Harry  N.  Woods. 

Judgments  were  obtained  in  these  suits,  and  afterward  new 
suits  were  brought  upon  said  judgments,  and  new  judgments 
were  obtained  upon  the  same  causes  of  action  on  the  morning 
of  the  12th  of  September,  and  executions  were  issued  thereon 
several  hours  before  the  appointment  of  the  receiver.  After 
the  injunction  issued,  a  number  of  other  judgments  had  been 
obtained  before  the  same  justice  of  the  peace  in  favor  of  the 
Cliic'igo  Rubber  Cloth  Co.,  Richardson  Silk  Co.,  Brown,  Dur- 
roll  &  Co.,  and  some  seventeen  or  eighteen  other  parties  hold- 
ing  claims  against  said  firm.  These  claims  were  all  purchased 
by  Mr.  Lucas  from  the  parties  holding  the  same,  at  the  rate 
of  forty  cents  on  the  dollar,  with  one  exception,  for  which  he 
])aid  fifty  cents.  They  were,  most  of  them,  within  the  juris- 
diction of  a  justice  of  tlie  peace,  but  those  which  were  larger, 
four  in  all,  were  cut  up  into  small  sums  of  $200  or  less,  and 
so  all  these  claims  were  placed  in  judgments  before  a  justice 
of  the  peace  as  already  stated. 

In  the  order  appointing  a  receiver  there  was  a  provision 
protecting  all  liens  which  might  then  exist  against  the  prop- 
erty. It  is  averred  and  probably  with  truth,  that  neither 
the  court  nor  the  counsel  for  complainants  in  the  bill  was 
aware  of  the  existence  of  those  judgments  before  the  jus- 
tice, when  the  order  appointing  the  receiver  was  made,  and 
it  is  apparent  that  the  proceedings  resulting  in  those  judg- 
ments had  been  carried  on  m  the  most  quiet  manner,  and  that 
said  Harry  N.  Woods  readily  did  whatever  Mr.  Lucas  may 
liave  required  or  suggested  in  the  premises.  So  also  of  tlie 
justice  of  the  peace  and  the  constable.     During  said  Seplem* 
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ber  term  these  last  named  creditors  whose  claims  had  been  bo 
assigned  and  put  in  judgment,  tiled  their  petition  and  obtained 
leave  to  come  into  the  case  as  defendants.  Tliey  then 
answered  and  filed  cross-bills,  setting  np  their  judgments  as 
prior  liens.  Similar  answers  and  cross-bills  were  tiled  bj  the 
original  defendants. 

John  V.  Farwell  &  Co.,  Frank  DeLanna  &  Co.  and  other 
creditors  became  co-complainants  in  the  original  bill,  and  at 
the  November  term,  1887,  a  supplemental  bill  was  tiled  setting 
up  all  the  matters  above  stated,  charging  that  the  judgments 
before  the  justice  were  obtained  collusively  and  contrary  to 
the  form  and  effect  of  the  injimction;  that  the  claims  bought 
up  at  a  discount  were  held  for  the  benefit  of  Green  and  Mar- 
quis, and  that  for  these  reasons  the  said  judgments  should  be 
disregarded  and  held  for  naught  as  against  the  comj)lainant8, 
and  praying  for  a  distribution  of  the  funds  in  the  hands  of  the 
receiver  according  to  the  prayer  of  the  original  bill.  At  the 
April  term,  1888,  a  decree  was  entered  setting  aside  the  liens 
of  all  of  said  judgments,  and  ordering  a  distribution  of  the 
funds  to  such  of  the  creditors  as  proved  up  their  claims,  sub- 
ject to  the  prior  liens  of  two  creditors  whose  claims  are  not 
controverted.  The  claims  of  all  creditors,  complainant  and 
defendant,  were  proved  up,  and  all  were  permitted  to  share 
pro  rata,  except  that  the  creditors  whose  claims  were  assigned 
to  Mr.  Lucas,  were  required  to  contribute  pro  rata  with  the 
complainants  in  paying  a  fee  of  $500  to  the  solicitor  of  com- 
plainants. Each  side  prayed  an  appeal  to  this  court,  but  the 
appeal  of  defendants  only  was  perfected.  Errors  and  cross- 
errors  have  been  assigned,  and  such  of  these  as  are  urged  in 
the  respective  briefs  will  be  disposed  of. 

The  first  point  presented  by  appellants  is  as  to  the  validity  of 
the  judgments  by  confession  entered  on  the  12th  of  August. 
Sec.  22  of  Chap.  84,  R.  S.,  relating  to  the  subject  of  limited 
partnersiiip  provides  as  follows :  "It  shall  not  be  lawful  for  any 
such  partnership  nor  any  member  thereof,  in  contemplation  of 
b^inkruptcy  or  insolvency,  and  with  the  intention  and  for  the 
purpose  of  paying  or  securing  any  one  or  more  of  their  cred- 
itors in  preference  to  any  other  of  their  creditors,  to  make 
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any  sale,  conveyance,  gift,  transfer  or  assignment  of  tlieir 
property  or  eflFects,  or  to  confess  any  judgment  or  to  create 
any  lien  whatsoever  npon  their  property  or  effects,  and  every 
snch  convej'ance,  gift,  transfer  or  assignment  involving  snch 
judgment  or  other  lien,  shall  be  and  the  same  is  hereby  declaimed 
to  be  utterly  void."  The  judgments  in  favor  of  Mr.  Green 
were  on  judgment  notes  dated  July  30th  and  August  1,  1887. 
The  note  dated  August  Ist  was  for  $2,700,  and  was  in  renewal 
of  a  simihir  note  given  soon  after  the  firm  was  established  in 
October,  1886.  The  judgments  in  favor  of  the  People's  Bank 
were  on  judgment  notes  signed  by  Harry  N.  Woods  and 
Benoni  S.  Green,  dated  at  different  times  between  May  25 
and  August  8,  1887.  Some,  if  not  all  of  these,  were  also 
renewals  of  previous  judgment  notes  given  for  money  loaned 
in  October,  1886.  The  notes  of  C.  S.  Jones  were  given 
August  9th  and  12th.  These  notes  were  signed  by  B.  S. 
Green  also,  as  surety.  These  notes  were  given  in  lieu  of  other 
notes,  not  judgment  notes,  previously  held  by  Mr.  Jones,  and 
the  arrangement  was  made  at  the  instance  of  Woods  and 
Green,  at  whoso  suggestion  they  were  placed  in  the  hands  of 
Mr.  Lucas,  who  was  not  the  attorney  of  Mr.  Jones.  At  the 
same  time  the  other  notes  held  by  Green  and  the  bank  were 
placed  with  him  for  the  purjx>soof  having  judgments  entered 
thereon.  Jones  and  Woods  were  related  by  marriage  and 
were  on  friendly  terms.  The  note  held  by  Mary  E.  Waters 
was  dated  August  9,  1887.  The  note  held  by  W.  O.  Davis 
was  dated  August  13,  1887,  and  payable  one  day  after  date. 
All  the  other  notes  were  payable  thirty  days  or  longer  from 
their  dates.  There  was  considerable  evidence  tending  to  show 
that  these  note  holders  all  stood  in  close  relations  to  each 
other  and  to  the  debtor  firm.  Green  was  more  interested 
than  any  one  else,  for  he  was  not  only  a  special  partner  but 
lie  was  on  nearly  all  the  paper  not  payable  to  himself. 

He  stood  well  at  the  bank  where  his  credit  was  such  that  lie  was 
not  required  to  give  a  judgment  note,  and  it  is  pretty  clear  that 
lie  was  managing  the  whole  of  this  affair,  and  when  he  thought 
the  time  had  come  to  place  the  notes  in  judgment  it  was  done. 
The  bank  knew  for  a  considerable  time  that  the  firm  was  in 
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an  unhealthy  condition  financially,  and  as  Green  was  on  the 
paper  it  held,  he  was  expected  to  take  such  course  as  he  might 
deem  advisable.  There  can  be  no  doubt  that  these  confessions 
were  in  contemplation  of  insolvency  and  for  the  pni*pose  of 
preferring  the  creditors  named  therein,  and  that  they  are 
within  the  inhibition  of  Sec.  22.  It  is  true  some  of  the 
judgment  notes  were  renewals  of  other  such  notes,  and  it  is 
also  true  that  it  is  legitimate  for  a  debtor  ordinarily  to  give 
such  paper,  but  it  is  conti^ary  to  the  policy  of  the  statute  for 
such  a  firm  to  give  a  preference  when  it  is  in  contemplation 
of  insolvencv:  and  when  it  is  remembered  that  no  such  notes 
were  given  to  its  other  creditors,  that  these  creditors  occupied 
peculiar  {positions  of  advantage,  and  that  all  of  these  notes 
were  given  at  a  time  when  the  firm,  as  well  as  the  holder  of 
the  notes,  knew  that  the  crash  must  come  very  soon,  there 
seems  to  be  but  one  conclusion  consistent  with  the  proof. 

The  next  question  is  as  to  the  eflFect  of  the  judgments 
before  the  justice  of  the  peace  on  the  small  notes  given  for 
these  claims  and  those  rendered  upon  the  claims  assigned  to 
Mr.  Lucas.  It  will  be  observed  that  there  is  nothing  in  the 
statute  to  prevent  a  creditor  fx'om  suing  a  limited  partnership 
and  availing  himself  of  the  benefit  of  any  lien  that  lie  may 
thus  obtain.  If  the  debtor  is  failing,  on  the  verge  of  bank- 
ruptcy, the  creditor  may  still  sue;  and  so  long  as  his  proceed- 
ing is  hostile,  and  the  lien  secured  is  not  due  to  the  assistance 
or  collusion  of  the  debtor,  the  law  will  protect  it,  unless  the 
res  has  already  come  under  the  jurisdiction  and  control  of  the 
courts  in  other  proceedings  to  settle  and  adjust  the  partner- 
ship affairs.  This  is  the  rule  as  announced  in  New  York,  of 
whose  statute  ours  is  a  copy.  Van  Alstyne  v.  Cook,  25  N.  Y. 
492;  Bates  on  Limited  Partnership,  183.  In  New  York,  the 
right  of  a  creditor  at  large  who  has  not  obtained  judgment 
and  execution  to  apply  for  enforcement  of  the  trust  in  respect 
of  the  partnership  estate,  is  well  settled.  The  bill  must  be  on 
behalf  of  himself  and  all  creditors,  and  allege  insolvency,  and 
may  restrain  the  partners  from  disposing  of  the  assets  contrary 
to  law,  and  ask  for  a  receiver.  lb.  184,  and  cases  there  cited. 
We   think  it  too  clear  for  discussion,  that  the  proceedings 
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whereby  the  claims  of  the  bank  and  Green  and  others  who 
obtained  judgmentB  by  confession,  were  cut  up  into  small 
claims  in  order  to  permit  judgments  to  be  taken  before  a  jus- 
tice of  the  peace,  were  also  in  violation  of  Sec.  22.  The 
manifest  and  only  object  was  to  p^ive  a  preference.  There 
could  be  no  other  object,  and  no  amount  of  denial  from  the 
parties  engaged  in  it  could  be  accepted  to  the  contrary. 

As  to  the  effect  of  the  judgments  obtained  upon  the  other 
claims  held  by  Mr.  Lucas,  the  aspect  is  somewhat  different 
The  master  in  his  report  found  that  Mr.  Lucas  had  purchased 
the  claims  for  forty  cents  on  the  dollar  and  (by  arrangement 
with  Harry  N.  Woods  wherever  the  claim  exceeded  the  juris- 
diction of  the  justice)  reduced  them  to  judgment  in  the  names 
of  the  creditors  for  the  full  amount  before  a  justice  of  the 
peace  after  the  service  of  the  injunction  and  before  the 
appointment  of  the  receiver,  and  that  executions  were  issued 
thereon  before  said  appointment,  and  that  the  active  parties 
in  reducing  these  claims  to  judgment  were  Harry  N.  Woods 
and  one  of  the  counsel  for  defendants  in  the  original  bill,  who 
had  full  knowledge  of  the  injunction,  and  that  it  was  an  effort 
to  dispose  of  the  assets  of  the. partnership  by  creating  liens 
thereon  in  favor  of  the  purchaser  holding  said  claims,  and 
that,  as  against  complainants,  no  liens  were  thereby  created. 
Exceptions  were  taken  to  the  report  of  the  master  and  over- 
ruled, and  while  the  errors  assigned  question  the  ruling  of 
the  court  as  to  the  lien  of  these  judgments,  there  is  no  discus- 
sion as  to  the  propriety  of  this  finding  by  the  master  with 
respect  to  the  facts.  Ui)on  reading  the  abstract  we  are  of 
opinion  the  evidence  justified  the  finding.  The  injunction 
restrained  the  defendants,  of  whom  Woods  was  one,  from  sell- 
ing, assigning,  or  in  any  manner  disposing  of  any  of  the  assets 
of  the  partnership.  As  to  the  claims  which  were  within  the 
jurisdiction  of  a  justice,  there  was  no  occasion  for  any  active 
aid  from  Woods,  but  as  to  those  which  were  too  large  and 
had  to  be  split  up  into  sums  of  $200  or  less,  his  aid  was  indis- 
pen  sable. 

These  were  a  very  considerable  part  of  t^ie  lot  bought  up 
by  Mr.  Lucas  and  it  is  quite  plain  that  there  was  harmonious 
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and  concerted  action,  and  that  the  purpose  was  to  get  a  large 
amount  of  these  claims  at  a  heavy  discount  into  such  a  con- 
dition that  they  might  be  made  useful  as  against  the  complain- 
ants. Mr.  Lucas  says  he  bought  them  with  his  own  money; 
that  in  doing  so  he  was  not  acting  under  any  agreement  with 
Mr.  Green,  whose  attorney  he  is,  and  for  whom  he  takes  such 
course  usually  as  he  considers  best,  and  that  ho  does  not  care 
to  state  what  is  his  possible  expectation  about  it;  and  while 
the  charge  was  that  he  was  acting  for  Mr.  Green  in  buying 
these  claims,  he  went  no  further  in  the  statement  of  his  pur- 
pose. The  impression  to  be  drawn  from  reading  all  this  evi- 
dence is,  that  there  was  an  active  co-operation  on  the  part  of 
Woods  to  aid  in  making  such  liens  as  would  dispose  of  a  part 
of  the  property  in  violation  of  Sec.  22,  and  in  violation  of  the 
spirit,  if  not  the  letter,  of  the  injunction.  This  co-operation 
went  to  all  the  claims  in  the  hands  of  Mr.  Lucas  acquired  at  a 
discount,  and  as  to  those  which  exceeded  the  jurisdiction  of  a 
justice  the  point  is  clear. 

Since  the  purpose  included  all  the  claims  held  by  Mr.  Lucas, 
it  would  seem  that  a  court  of  equity  would  regard  the  whole 
mass  as  affected  alike  and  that  it  would  not  stop  to  select  those 
where  the  aid  was  active  and  not  merely  passive.  Lucas, 
Green  and  Woods  were  evidently  acting  in  concert,  the  main 
object  being  to  benefit  Green.  Two  of  these  were  parties  to 
the  suit  and  had  been  served  with  the  process  of  injunction; 
the  other  was  their  attorney  and  chargeable  with  knowledge 
of  the  writ.  The  direct  effect  and  object  of  the  steps  taken 
in  these  proceedings  was  to  thwart  the  purpose  and  scope  of 
the  injunction.  When  the  order  was  made  appointing  a 
receiver  the  court  had  not  been  advised  of  these  proceedings 
and  it  would  seem  to  have  been  a  part  of  the  plan  to  keep  the 
matter  secret. 

The  court  might  well  hold,  therefore,  that  these  acts  were  in 
substantial  disobedience  of  the  injunction;  that  they  were  done 
collusively,  and  for  these  reasons,  no  less  than  for  the  further 
reason  that  they  were  in  violation  of  Sec.  22,  Chap.  84,  might 
hold  the  judgments  all  void  as  against  the  complainants.  In 
80  doins:  there  was  no  error.     The  fact  that  in  the  order 
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appointing  a  receiver  it  had  been  provided  that  all  liens  shonid 
be  preserved,  made  no  difference.  That  meant  simply  that 
the  mere  appointment  of  a  receiver  should  prejudice  no  one 
who  had  a  right  to  claim  a  lien,  and  such,  no  doubt,  would 
have  been  the  case  had  no  such  clause  appeared  in  the  order. 
In  any  event,  however,  it  was  competent  for  the  court,  at  the 
entry  of  the  final  order,  to  modify  or  change  in  form  or  sub- 
stance any  previous  order  made  in  the  case.  Hughs  v. 
Washington,  66  111.  246. 

It  is  urged  the  court  erred  in  taxing  the  fee  of  complainants' 
solicitor  at  85uO,  and  ordering  the  creditors  whose  claims  had 
been  purchased  by  Mr.  Lucas  to  contribute  fro  rata  with  the 
complainants  in  paying  the  same.  The  decree  fiuds  that  those 
creditors  "  would  have  received  nothing  on  their  claims  but 
for  the  proceeding  of  which  they  receive  like  benefit  with  the 
complainants,"  and  for  this  reason  they  are  required  to  con- 
tribute. The  assumption  they  would  have  received  nothing 
but  for  the  proceeding  may  or  may  not  be  well  founded.  It 
is  to  be  presumed,  however,  that  had  they  not  been  transferred 
suitable  steps  would  have  been  taken,  either  in  harmony  with 
complainants  or  otherwise,  to  secure  their  just  share  of  the 
proceeds,  and  whether  this  be  so  or  not  they  were  free  to  act 
as  they  saw  fit  and  to  employ  such  legal  aid  as  they  might 
prefer.  They  were  not  bound  to  fall  in  with  complainants 
nor  were  they  bound  to  rely  upon  the  same  counsel,  and  if 
they  chose  to  employ  other  counsel  it  seems  unreasonable  to 
compel  them  also  to  pay  a  part  of  the  fees  of  counsel  for  the 
complainants.  It  has  never  been  the  policy  in  this  State  to 
impose  such  a  burden  upon  litigants  contending  for  priority  in 
a  common  fund.  Even  in  partition  cases  where  the  defendant 
who  employed  no  counsel  and  received  as  much  benefit  in  pro- 
portion for  the  services  of  complainant's  counsel  as  did  comr 
plainant,  it  was  held  that  the  fee  could  not  be  taxed  on  the 
defendants.  Constant  v.  Matteson,  22  111.  560;  Strawn  v. 
Strawn,  46  III.  412;  Elmer  v.  Eimer,  47  HI.  374. 

The  statute,  in  reference  to  partitions,  was  amended,  allow- 
ing the  court  to  apportion  among  the  parties  a  reasonable  solic- 
itors' fee,  so  that  each  party  should  pay  his  equitable  portion 
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thereof,  aud  it  has  been  held  that  the  proviBion  was  not  man- 
datory and  that  it  was  not  applicable  except  in  cases  where  the 
proceedings  were  amicable.  In  those  cases  where  the  parties 
defendant  deemed  it  necessary  to  employ  counsel  to  protect 
their  interest,  it  was  held  they  were  not  bound  to  contribute 
to  the  fee  of  adverse  counsel.  Kilgour  v.  Crawford,  51  111. 
249;  Stenger  v.  Edwards.  70  111.  631. 

Whatever  may  be  the  rule  in  other  jurisdictions,  we  think 
the  settled  practice  in  this  State  has  been  opposed  to  such 
allowauces,  and  considering  the  liability  to  abuse  and  unfair- 
ness, it  is,  we  are  satisfied,  the  safer  aud  better  practice. 

In  this  case  the  parties  were  contending  for  priorities.  The 
assets  of  the  concern  were  much  less  than  the  liabilities  and 
creditors  were  not  all  required  to  join  in  with  the  suit  of  com- 
plainants at  the  peril  of  paying  double  counsel  fees  if  they  did 
not. 

It  is  not  unusual  that  parties  who  are  seeking  only  ^pro 
rata  of  a  fund  prefer  to  be  represented  by  their  own  counsel, 
and  they  have  this  right.  It  is  inequitable  to  compel  them  to 
bear  part  of  the  fee  of  counsel  whose  services  they  did  not 
employ,  and  whose  aid  and  fidelity  they  could  not  require 
or  depend  upon.  We  are  of  opinion  the  court  erred  in  this 
part  of  the  decree.  And  this  will  dispose  of  the  cross-error, 
which  is  based  upon  the  theory  that  the  allowance  should 
have  been  made  at  the  expense  pro  rata  of  all  the  defend- 
ants. 

It  is  next  urged  by  appellants  that  the  court  erred  in  taxing 
the  master's  fee  for  taking  testimony,  making  report,  etc.  It 
appears  that  a  special  master  was  appointed  on  the  24th  of 
December,  1887,  to  take  proofs  and  report  his  conclusions  ,of 
fact  and  law  to  the  court,  and  on  the  16th  of  April,  1888,  an 
order  was  entered  that  by  agreement  of  parties  by  their  solic- 
itors, the  fee  of  the  special  master  was  fixed  at  $225,  the 
agreement  being  that  the  court  might  fix  a  reasonable  fee,  and 
in  the  final  decree,  there  was  an  allowance  of  $25  more  for 
preparing  the  decree,  in  addition  to  the  former  allowance. 
This  allowance  being  in  excess  of  the  statute,  is  of  course  not 
to  be  sustained  unless  it  is  within  the  agreement  of  the  par- 
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ties.  From  the  record  it  appears  that  the  special  master  was 
appointed  to  take  testimony  and  report  his  conclusions  of  law 
and  fact,  and  that  by  agreement  the  court  was  to  fix  a  reason- 
able fee«  which  was  done  upon  evidence  as  above  stated,  at 
f 225.  We  do  not  care  to  review  tliis  evidence  and  are  not 
disposed  to  hold  that  on  the  proof  the  fee  is  unreasonably 
Iiigh,  thougli  it  is  beyond  all  dispute  high  enough.  The 
parties  having  made  the  agreement  they  dM  should  not  be 
very  critical  as  to  the  amount  allowed.  It  is  not  clear,  how- 
ever, that  there  was  any  authority  to  allow  the  fee  of  $25  for 
preparing  the  decree,  and  as  this  is  made  a  distinct  ground  of 
ctim plaint,  we  must  examine  it.  This  ])articular  service  is  not 
within  the  terms  of  the  order  appointing  the  special  master, 
nor  is  it  a  statutory  service,  nor  do  we  find  any  proof  as  to  its 
value  upon  the  theory  that  it  is  within  the  purview  of  the  order 
of  appointment,  and  therefore  we  are  constrained  to  hold  that 
it  was  error  to  make  the  allowance. 

No  other  points  are  presented  by  the  brief  of  the  api)e11ants. 

Five  cross-errors  are  assigned  by  the  appellees.  The  fourth 
relating  to  the  taxing  of  counsel  fee?,  has  been  disposed  of. 
The  first,  second  and  third  are  as  to  the  action  of  the  court  in 
allowing  the  claims  of  the  defendants  to  share  pro  rata  in  tlie 
fund. 

It  seems  to  be  the  view  of  counsel  that  because  the  parties 
holding  the  judgments  by  confession  sought  to  secure  a  pref- 
erence contrary  to  the  form  of  the  statute  and  failed,  that  they 
should  be  postponed  to  the  complainants,  and  that  the  claims 
which  were  purchased  by  Mr.  Lucas  should  be  regarded,  not 
at  their  face,  but  at  the  price  paid  by  him.  Neither  position 
seems  tenable. 

The  fund  in  question  is  in  the  nature  of  a  trust  fund  for  the 
benefit  of  partnership  creditors,  and  is  to  be  distributed 
according  to  the  rules  and  maxims  of  chancery — one  of  which 
maxims  is  that  equality  is  equity.  It  is  not  perceived  why 
one  who  has  souffht  to  establish  a  priority  should,  in  the  event 
of  failure,  lose  his  right  of  equality;  nor  is  it  apparent  why 
one  who  is  not  liable  to  pay  a  debt  may  not  purchase  it  and 
hold  it  at  its  face. 
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It  appears  from  the  evidence  tliat  tliese  claims  are  the 
pro|<erty  of  Mr.  Lucas.  It  is  charged,  but  not  proved,  that  he 
holds  them  for  the  benefit  of  Green,  and  while,  as  ah*eady 
stated,  there  is  some  reason  to  believe  that  Green  may  ulti- 
mately get  the  claims,  this  is  not  so  apparent  as  to  justify  the 
action  proposed  even  if  Green  were  a  general  partner,  and  as 
such,  liable  to  pay  the  claims  in  the  event  the  partnership 
assets  are  deficient.  As  a  special  partner  he  will,  of  course, 
be  interested  in  making  the  debts  of  the  concern  as  small  as 
possible,  the  more  so  because  he  is  a  large  creditor.  Were  it 
proved  with  such  certainty  as  is  necessary  in  legal  proceedings, 
that  Green  is  really  the  owner  of  those  claims,  a  different  ques- 
tion would  be  presented. 

The  fifth  error  assigned  is  that  the  court  should  have 
required  the  bank  to  look  to  Green  before  taking  a  pro  rata 
share  of  the  partnership  assets.  We  have  been  referred  to 
no  authority  for  such  a  position,  but  counsel  evidently  place 
it  upon  some  ground  analogous  to  the  doctrine  of  marshaling 
assets  or  securities.  That  doctrine  is  to  promote  equity  and 
fair  dealing  among  creditors,  but  the  proposed  application  of 
it  seems  neither  practical  nor  fair.  Green  is  surety  on  the 
notes  held  by  the  bank,  and  if  required  by  the  bank  to  pay 
them,  he  would,  as  surety,  be  subrogated  to  the  bank's  lien  or 
right,  whatever  it  is,  as  against  the  assets  of  the  partnership. 
This  cross-error  must  be  overruled. 

We  find  no  errors  in  the  record  save  the  allowance  of  the 
solicitors'  fee  of  the  complainants  to  be  taxed  against  a  portion 
of  the  defendants,  and  the  allowance  of  the  fee  of  §25  to 
the  special  master  for  preparing  the  final  decree.  As  to  these 
two  items  the  decree  will  be  reversed,  and  as  to  all  else  it 
will  be  affirmed.  As  to  the  costs  of  this  appeal,  the  appellants 
will  be  required  to  pay  three-fourths,  and  the  appellees  one- 
fourth. 

Decree  modified  and  costs  apportioned, 
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V. 

Benoni  S.  Green. 

Practice — Supplementary  Bill^FUing  qf» 

1.  A  party  proceeding  to  a  decree  upon  an  original  bill,  after  a  dlflcnv- 
ery  of  the  facts  upon  which  a  new  claim  ib  foanded,  will  not  be  permitu'd 
afterward  to  file  a  Rupplementai  bill,  in  the  nature  of  a  bill  of  reTiew 
founded  on  such  facts. 

2.  If  such  facts  are  unknown  at  the  time  of  filing  the  original  bill,  thoy 
should  be  brought  into  the  case  as  soon  as  practicable  after  the  discovery 
thereof,  either  by  amending  the  original  bill  if  they  ezinted  at  the  time  the 
original  bill  was  filed,  or  by  supplemental  bill,  if  such  new  matter  arose 
afterward. 

[Opinion  filed  September  20,  1890.] 

In  krrob  to  the  Circnit  Court  of  McLean  County;  the 
Hon.  A.  Sample,  Judge,  presiding. 

Messrs.  John  E.  Pollock,  J.  F.  Lindlef  and  Edwabd 
Babby,  for  plaintiffs  in  error. 

Messrs.  Kebbice,  Lucas  &  Spenceb,  for  defendant  in  error. 

CoNGEB,  P.  J.  The  bill  in  this  case  was  a  supplemental 
one,  to  an  original  bill  filed  by  plaintiffs  in  error  to  the  Sep- 
tember term,  1887,  of  the  McLean  Circuit  Court  To  tliis 
supplemental  bill  a  demurrer  was  filed  in  the  court  below,  sus- 
tained, and  the  bill  dismissed,  and  it  is  the  decision  of  the  Cir- 
cuit Court  in  dismissing  the  supplemental  bill,  which  is  called 
in  question  by  this  writ  of  error. 

The  following  statement  taken  from  the  argument  of  coun- 
sel for  plaintiff  in  error  will  sufiiciently  show  the  facts  upon 
which  reliance  is  placed  by  them: 

*'  Benoni  S.  Green,  Frank  D.  Marquis  and  Harry  N.  Woods 
were  doing  business  as  a  limited  partnership,  under  the  name 
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of  Harry  N.  Woods,  who  was  the  general  partner,  Green  and 
Marquis  being  the  special  partners.  In  August,  1887,  the  firm 
was  insolvent,  and  several  judgments  by  confession  were 
taken.  Jlood,  Bonbright  &  Co.  et  al.  filed  their  original  bill 
for  an  injunction  and  a  receiver  to  protect  the  partnership 
property  as  a  trust  fund,  and  to  prevent  the  enforcement  of 
attempted  preferences.  The  application  was  granted  and  the 
receiver  was  given  possession  of  the  property.  In  that  bill  it 
was  not  attempted  to  hold  the  special  partners  liable  as  gen* 
era]  partners.  On  final  hearing  a  decree  was  entered,  the 
property  sold,  and  a  distribution  of  the  assets  by  the  receiver 
under  order  of  court,  the  attempted  preferences  having  been 
declared  void.  The  assets  of  the  partnership  were  not  sufli- 
cient  to  pay  the  creditors,  in  full.  On  the  trial  it  appeared 
that  the  affidavit  made  and  filed  for  record  at  the  time  of 
organizing  the  limited  partnership  was  false.  After  the  assets 
were  exhausted  the  plaintiffs  in  6rror  filed  their  supplemental 
bill  in  said  cause,  setting  up  the  former  proceedings  and  al- 
leging that  the  affidavit  was  false,  that  by  reason  thereof  the 
special  partners  were  liable  as  general  partners,  and  praying 
that  they  be  decreed  to  pay  the  creditors  the  balance  remain- 
ing unpaid  on  the  indebtedness  of  the  partnership.  A 
demurrer  was  interposed,  sustained,  and  the  supplemental  bill 
dismissed. 

"The  gravamen  of  the  supplemental  bill,  to  which  the 
demurrer  was  sustained  in  this  proceeding,  is  that  the  certifi- 
cate of  limited  partnership  and  the  affidavit  thereto,  to  the 
effect  that  $6,000  in  money  was  paid  into  the  common  stock, 
is  false,  and  that  by  reason  thereof,  the  special  partners 
became  liable  as  general  partners." 

No  reason  is  given  in  the  supplemental  bill  why  the  facta 
relied  upon  to  sustain  it  were  not  put  in  the  original  bill  by 
amendment,  but  it  appears  from  the  foregoing  statement  of 
counsel,  that  it  appeared  on  the  trial  upon  the  original  bill, 
that  the  affidavit  was  false.  If  the  falsity  of  this  affidavit 
was  unknown  to  plaintiffs  in  error  at  the  time  of  filing  their 
original  bill,  it  was  their  duty  as  soon  as  practicable  after  dis- 
covering it,  to  bring  it  into  the  case,  either  by  amending  the 
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original  bill,  if  it  existed  at  the  time  sneh  original  bill  was 
filed,  or  by  a  8up])1emonta1  bill  if  snch  new  matter  arose 
afterward.     Storj's  Eq.  PL,  Sec.  423,  Bays : 

"  If,  therefore,  the  party  proceeds  to  a  decree,  after  a  dis- 
covery of  the  facts  upon  which  the  new  claim  is  founded,  he 
will  not  be  permitted  afterward  to  file  a  supplemental  bill,  in 
the  nature  of  a  bill  of  review  founded  on  these  facts;  for  it 
was  his  own  laches  not  to  have  brought  them  forward  at  an 
earlier  stage  of  the  cause." 

It  was  not  error  in  the  Circuit  Court  to  dismiss  the  bill,  and 
the  decree  will  be  affirmed. 

Decree  aJirmecL 
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ACTIONS— See  Statutes  op  Frauds.  3. 

1.  Ad  action  brouffbt  against  the  grantee  of  the  person  erecting  a 
nuiBance,  to  recover  for  the  diverfiion  of  the  natural  flow  of  water  to 
the  damage  of  lands,  can  not  be  maintained  in  the  absence  of  a  previous 
demand  that  the  Fame  bo  abated.     Bouse  v.  C.  c^  E,  I.  B,  R,  Co.,  421 

ACTIONS  AND  DEFENSES. 

1.  The  defense  of  ultra  vires  can  be  made  under  the  general  issue. 
Badger  v.  Inlet  Swamp  Drainage  DIsf,,  79 

ADMINISTRATION — See  Appeal  and  Error,  11;  Judgments  and  De- 
crees, 7;  Trover;  Witnesses,  7. 

1.  Where  persons  act  in  the  dual  capacities  of  executors  and  trustees, 
and  in  law  are  distinguished  as  separate  persons  in  their  separate 
capacities,  it  is  their  duty  as  trustees  to  collect  and  receive  what  might 
become  due  to  them  as  such,  without  loss  or  diminution  by  theirneglect,' 
and  to  that  end  they  should  keep  a  watchful  eye  on  the  sources  of  the 
fund.     Water  man  yr.  Alden,  '294 

2.  The  source  of  the  fund  in  question  being  in  the  administration 
of  the  estate,  the  personal  estate  vesting  in  the  executors,  the  trustees 
could  only  take  through  the  executors  in  the  distribution  of  the  estftte 
in  the  County  Court.  The  trustees  had  no  title  to  the  claims  or  stocks, 
and  could  neither  collect  the  one  nor  sell  the  other.  It  was  the  duty  of 
the  executors  to  collect  the  claims  and  convert  the  property  into  money 
and  render  a  just  and  true  account  to  the  County  Court  as  required  by 
law.  Such  court  had  full  power  and  jurisdiction  to  call  them  to  account, 
and  to  charge  them  with  all  losses  accruing  through  their  neglect  or 
misconduct,    /d.,  294 

3.  Upon  final  settlement,  parties  interested  are  entitled  to  notice 
and  have  a  right  of  appeal,  and  in  case  there  is  no  appeal,  the  adjudi- 
cation is  binding  on  all,  and  settles  the  relative  rights  of  the  parties. 
id.,  294 

4.  While  the  conduct  of  parties  as  executors,  as  well  as  trustees, 
may  be  a  proper  subject  of  inquiry  in  determining  as  to  their  removal, 
the  County  Court  has  jurisdiction  of  their  accounts  as  executors,  and 
that  jurisdiction  is  exclusive,  unless  in  a  proper  case  it  should  be  super- 
seded by  the  Circuit  Court  under  the  general  chancery  jurisdiction.  It 
may  be  so  superseded,  but  only  where  the  court  has  jurisdiction  of  all 
the  parties  in  interest,  and  for  special  reasons,  showing  that  the  admin- 
istration should  be  withdrawn  from  the  County  Court,  and  then  only  by 
taking  cognizance  of  the  whole  administration.    Id.,  294 

(667) 
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5.  The  milxim  that  equity  will  treat  that  as  done  which  ought  to 
have  been  done,  only  operaten  in  favor  of  one  who  holds  an  equitable 
right  to  have  the  thing  done,  as  against  the  one  upon  whom  the  duty  of 
doing  the  thing  has  devolved,  and  only  treats  that  as  done  which  ought 
to  bo  done.  In  the  case  presented,  the  duty  of  doing  the  collecting 
and  distributing  devolved  upon  the  executors,  and  the  jurisdiction  to 
determine  whether  the  acts  claimed  ought  to  have  been  done,  was  in 
the  County  Court    Id,,  294 

6.  Trustees  under  a  will  are  chargeable  with  rents  of  real  estate 
actually  received,  or  which  might  have  been  realized  by  the  exercise  of 
reasonable  care  and  diligence.  The  fact  that  farms  rented  on  shares 
do  not,  in  a  given  year,  pay  as  much  as  if  rented  for  cash,  is  not  suffi- 
cient to  charge  the  trustees.  In  ihe  case  presented,  this  court  holds,  in 
view  of  the  facts,  that  the  trustees  were  not  guilty  of  bad  faith,  or  a 
fack  of  reasonable  care  and  diligence  in  managing  the  farms  in  question 
or  other  real  estate  named,  and  that  there  is  no  evidence  justifying  the 
charging  to  tii^m  any  more  than  they  accounted  for.     /({„  294 

7.  While  dividends  in  ca»h,  bonds,  certificates  of  indebtedness  and 
the  like  are  income,  stock  dividends  made  as  such  by  the  act  of  a  cor- 
poration within  its  powers  are  generally  held  to  be  accretions  of  capital 
and  go  to  the  remainderman.    Id,,  294 

8.  In  the  case  presented,  this  court  holds,  as  regards  the  conduct 
and  man}igem?nt  of  the  estate  involved,  that  the  trustees  herein  so 
performed  their  duties,  that  their  removal  would  be  unjustifiable,  and 
that  it  can  not  be  assumed  that  any  ordinary  business  men  under  like 
circumstances  would  do  any  better  if  substituted. in  their  places.    Id., 

294 

9.  This  court  also  holds  that  the  eesfuis  que  trust  were  entitled  to 
the  net  income  arising  out  of  funds  in  the  executor's  hands,  computable 
from  the  testator's  death,  upon  the  estate  as  it  existed  at  the  death,  as 
afterward  ascertained  upon  settlement  of  the  estate.     Id. ,  294 

10.  Upon  an  appeal  from  an  order  finding  that  the  personal  property 
in  the  case  presented  was  sufficient  to  pay  the  debts  of  a  given  estate, 
and  directing  the  sale  of  certain  real  estate  that  the  same  might  be 
paid,  this  court  holds  as  proper  the  consideration  of  a  report  made  by 
the  administratrix  at  a  term  subsequent  to  the  filing  of  the  petition, 
said  report  having  been  approved  by  the  County  Court:  that  the  admin- 
istratrix is  not  chargeable  with  certain  items  of  property  named,  the 
evidence  justifying  the  conclusion  that  they  were  her  property  and  not 
the  property  of  the  estate,  and  that  the  judgment  of  the  trial  court  can 
not  be  interfered  with.    Lewis  v.  Flowree,  497 

11.  An  administrator  can  not  refuse  to  account  for  a  fund  arising 
out  of  the  estate  of  his  intestate,  dlthough  it  rightfully  belongs  to  the 
widow,  she  having  directed  him  to  receive  the  same  and  apply  it  on 
the  debts  of  the  estate.     Wilkinson  v.  Ward,  541 

12.  It  is  the  duty  of  an  administrator  to  report  the  personal  property 
of  his  intestate  to  the  court,  and  dispose  of  the  same,  under  its  order; 
failing  in  this,  he  should  be  charged  with  its  value.    Id.,  541 
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13.  An  estate  should  not  pay  for  the  services  of  an  attorney  ren- 
dered its  administrator  as  an  individual  •     Id.,  541 

14.  A  debt  included  in  a  report  made  by  an  administrator  to  the 
County  Court,  estimatinsr  the  deficiency  of  personal  estate  to  pay  debt«i, 
an  order  directing  an  application  for  a  decree  for  sale  of  real  estate 
being  requested,  is  not  ''  exhibited  to  the  court "  within  the  meaning  of 
Sec.  70,  Chap.  3,  R.  S.     Roberts  v.  Flatt,  608 

15.  It  is  not  necessary  to  make  the  administrator  of  a  mortgagor  a 
party  to  a  bill  of  foreclosure,  except  where  be  has  an  interest  in  the 
equity  of  redemption,  as  where  the  mortgage  is  upon  a  chattel  interest, 
or  where  the  bill  seeks  not  only  a  foreclosure,  but  a  decree  for  any  defi- 
ciency against  the  personal  estate,  and  though  an  administrator  may 
redeem  from  a  sale  of  mortgaged  premises  under  a  decree  of  a  court  of 
equity,  it  does  not  follow  that  be  is  a  necessary  party  to  such  bill.    Id., 

608 

16.  A  debt  evidenced  by  a  note  secured  by  a  mortgage  not  presented 
as  a  claim  against  an  estate  within  two  years  from  the  appointment  of 
the  administrator  can  not  be  said  to  be  properly  established  as  such 
claim,  though  proceedings  to  foreclose  were  instituted  within  two  years, 
a  decree  of  foreclosure  being  entered  after  such  time  had  elapsed,  in 
which  was  set  forth  the  amount  due,  the  administrator  being  ordered  to 
pay  the  same  within  a  time  named;  such  requirement  of  payment  is 
not  to  be  regarded  as  for  any  purpose  of  a  decree  or  adjudication  affect- 
ing the  assets  in  the  hands  of  the  administrator.  While  the  personal 
estate  is  primarily  liable  for  the  payment  of  the  debt,  the  heir  must 
enforce  the  right  to  have  the  real  est  ite  exonerated  by  a  bill  in  his  own 
favor  against  the  administrator.    Id.,  608 

17.  A  decree  in  such  aise  finding  a  deficiency  in  a  certain  amount 
after  sale,  but  not  ordering  payment,  can  not  be  looked  upon  as  a  decree 
against  the  administrator.     Id.,  608 

AGENCY. 

1.  In  an  action  brought  to  recover  a  sum  alleged  to  have  boen  earned 
as  a  commission  upon  a  sale  of  real  estatei  this  court  holds,  in  view  of 
the  evidence,  that  the  same  was  brought  about  through  the  efforts  of 
the  plaintiff  herein,  and  declines  to  interfere  with  the  verdict  in  his 
behalf.     Jenks  v .  Nobles,  83 

2.  There  is  no  such  thing  as  an  agency  in  crime.  The  employer  is 
as  guilty  as  the  agent,  and  is  an  accomplice  before  the  fact,  and  under 
the  law,  a  principal  as  to  what  he  does  by  his  agent.  City  of  Spring 
Valley  v.  Henning,  159 

3.  In  an  action  brought  to  recover  from  loan  agents  a  sum  loaned, 
upon  the  discovery  that  the  note  and  mortgage  given  therefor  were 
forgeries,  this  court  holds,  in  view  of  the  evidence,  that  there  was 
no  contract  in  writing,  and  that  the  statute  of  limitations  of  five 
years  may  be  interposed;  that  ast^uming  persons  named  were  the  agents 
of  said  loan  agents,  the  latter  are  not  precluded  from  this  defenf>e  by 
the  fraudulent  concealment  of  the  cause  of  action  by  the  former,  but 
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that  they  can  not,  in  fact,  be  looked  upon  as  agents  of  said  loan  agents, 
and  declines  to  interfere  with  the  juJgiueut  for  the  defendants.  ^7/- 
Bon  7.  WilUnnis,  612 

AMENDMENT  OF  RECORD— See  Practice,  10,  11,  12,  13,  14. 

ANIMALS— See  Dogs. 

1.  The  owner  of  a  stallion  or  other  domestic  animal  is  bound  to  take 
notice  of  the  general  propensities  of  the  cla^s  to  which  it  belongs,  and 
if  such  propensities  are  of  a  nature  to  cause  injury,  he  must  anticipate 
and  use  reasonable  care  to  guard  {ig-ainst  them.  He  is  under  no  obliga- 
tion io  guard  against  injuries  which  he  has  no  reason  to  expect  from  the 
animal,  either  on  account  of  its  propensities  in  general,  or  some  dispo- 
sition thereof,  of  which  he  has  notice.     Hammond  v.  Melton^  186 

2.  If  an  animal  is  disposed  to  attack  mankind  and  the  keeper  baa 
notice  of  the  dangerous  propensity,  the  public  safety  demands  that  if  he 
keep  the  animal  at  all,  he  shall  keep  him  secure.     /<f.,  166 

3.  After  notice,  the  keeper  of  such  animal  is  responsible  for  all 
injuries  occasioned  by  such  attacks,  and  the  fact  that  he  endeavors  to 
BO  keep  the  animal  as  to  prevent  the  mischief,  will  not  protect  him  if 
he  fails.  The  gist  of  the  action  is  not  the  manner  of  keeping  the 
vicious  animal,  but  the  keeping  him  at  all  with  the  knowledge  of  the 
vicious  propensity.    Id.,  186 

4.  A  pci*8on  exercising  ordinary  care  and  injured  by  an  animal  on 
account  of  negligence  of  its  owner  in  securing  the  same  may  recover, 
but  in  case  the  animal  was  vicious  and  the  owner  knew  it.  in  order  to 
recover  it  is  not  necessary  to  prove  a  want  of  care  in  methods  of  sta- 
bling or  fastening,     /(f.,  186 

5.  This  court  holds  as  erroneous  the  admission  of  certain  evidence 
upon  the  pretense  of  impeachment,  touching  the  opinion  of  a  witness 
that  plaintiff  did  not  u^^e  ordinary  care  to  avoid  injury.  186 

APPEAL  AND  ERROR— See  Divorce,  3. 

1.  A  plaintiff  is  confined  to  the  acts  of  ne:;ligence  specified  in  his 
declaration,  and  it  is  error  to  instruct  the  jury  that  he  may  recover  for 
other  negligence.     C.  B.  d-  Q.  R.  B.  Co.  v.  Welh^  26 

2.  An  appeal  from  an  order  of  court  entered  at  a  given  term,  does 
not  bring  up  on  order  made  at  a  previous  term,  no  appeal  having  been 
taken  then  from.     Bresslerv,  Martin^  856 

3.  A  party  can  not  insist  that  there  is  error  in  the  instructions  given 
in  behalf  of  the  oppot^ite  party,  when  those  given  in  his  behalf  are 
similarly  worded,  and  in  substance  the  same.     Solomon  v.  Fnend^   407 

4.  The  decision  of  controverted  questions  of  fact  is  intrusted  by  our 
laws  to  juries,  and  their  decisions  are  final  unless  passion,  prejudice  or 
partiality  appear  to  have  controlled  their  action.  C.  C.  C  dt  St,  L. 
By.  Co.  V.  AhrenSj  434 

5.  When  the  evidence  in  a  case  is  conflicting,  and  there  is  sufficient 
to  authorize  the  verdict,  an  appellate  court  will  not  interfere  with  the 
finding.     Id.,  434 

6.  A  party  desiring  to  review  the  decision  of  a  given  court  should 
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except  to  its  rulings  and  have  such  exception  properly  preserved.     Ver^ 
tnont  Township  v.  Koons^  4r.4 

7.  In  chancery  proceedinprs  where  the  evidence  is  heard  by,  and  sub- 
mitted to  the  chancellor,  it  is  presumed  that  he  will  give  weigrht  and 
consideration  only  to  competent  and  proper  evidence.  In  such  ciisos,  if 
it  appears  to  an  appellate  court  that  improper  evidence  was  admitted, 
the  presumption  is  that  the  chancellor  rejected  it  from  consideration. 
Its  admission  is,  at  most,  a  harmless  error,  and  a  decree  will  not,  for 
that  reason,  be  reversed,  if  there  is  sufficient  legitimate  evidence  in  the 
record  to  support  it.     Alexander  y.  Parker,  455 

8.  The  verdict  of  a  jury  upon  conflicting  testimony  is  conclusive  if 
there  was  substantial  evidence  to  support  it,  and  the  instructions  given 
were  without  error.     Razor  v.  Razor,  504 

9.  Where  the  evidence  in  a  given  case  is  sharply  conflicting,  in,  the 
absence  of  passion  and  prejudice,  the  jury  must  be  regarded  as  the  sole 
judges  of  the  credibility  of  the  diflpcrent  witnesses,  and  of  the  weight  of 
the  evidence  when  all  considered  together.  Wuhash  R.  R.  Co.  v. 
Sfnith,  5'27 

10.  The  verdict  of  a  jury  will  not  be  set  aside  wh^re  there  is  a  con- 
trariety of  evidence,  and  the  facts  and  circumstances  by  a  fair  and  rea- 
sonable intendment  will  authorize  a  verdict,  even  if  it  should  appear  to 
be  against  the  weight  of  the  testimony.     Id.,  527 

11.  The  dismissiil  of  an  appeal  in  the  Circuit  Court  as  jo  certain 
items  of  an  administrator's  account,  leaves  the  judgment  of  the  County 
Court  standing  as  to  them,  and  binding  upon  both  parties.  Wilkinson 
V.  Ward,  541 

ASSIGNMENTS— See  Insolvency,  2,  4,  5,  6. 

ATTACHMENT— See  Estoppel,  2. 

ATTORNEY  AND  CLIENT. 

1.  An  attorney's  right  to  recover  compensation  for  services  alleged 
to  have  been  rendered  a  given  party,  munt  rest  upon  sonje  contract, 
express  or  implied,  or  created  by  law,  which  would  render  such  party 
liable  to  him.     Evans  v,  Mohr,  22b 

2.  Knowledge  that  an  attorney  was  engaged  in  the  business  of  a 
given  party,  will  not  raise  an  implied  contract  on  the  part  of  such  per- 
son to  pay  therefor,  he  having  entered  into  a  written  contract  with  the 
business  partner  of  such  attorney  to  attend  to  such  business,  the  under- 
standing being  that  the  latter  was  to  pay  for  services  rendered  by  third 
parties.     Id.,  225 

3.  An  attorney  will  not  be  compelled  or  allowed  against  the  objec- 
tion of  his  client  to  disclose  anything  communicated  by  his  client  to 
him  in  his  professional  capacity.     Siroim  v.  Humphreys,  870 

4.  This  privilege  does  not  extend  to  matters  of  fact  which  the  at- 
torney knows  by  other  means  than  confidential  communications  with 
his  clipnt,  even  though  if  he  had  not  been  emplojed  as  attorney,  he 
would  not  be  likely  to  have  known  them.     Id.,  S'lO 

5.  An  attorney  may  testify  that  before  a  judgment  in  behalf  of  his 
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client  had  been  entered  of  record  by  the  clerk,  an  ezecation  was  is8u<*d 
and  delivered  to  the  witness,  who  placed  it  in  the  hands  of  the  sheriff. 
W..  370 

ATTORNEY'S  FEES— See  Admtnisthation,  13;  Jurisdiction,  6. 

AUCTIONS— See  Gift,  2;  Sales,  2. 

BANKS— See  Nrootiable  Ikstruments.  2,  3. 

L  It  is  a  rale  in  this  State  that  the  check  of  a  depositor  upon  hla 
banker,  transfers  to  the  payee  the  title  to  so  much  of  the  deposit  as  the 
check  calls  for,  provided  the  depositor  has  funds  to  that  amount  on 
dep98it,  subject  to  his  check  at  the  time  it  is  presented.  Pabst  Brew- 
ing Co,  V.  Reeres,  154 

2.  Under  the  rule  that  obtains  in  the  State  of  New  York,  the  giving: 
of  a  cbeck  does  not  amount  to  an  assignment  of  the  amount  called 
for  by  the  cheek.    Id.,  154 

3.  As  to  acliock  drawn  in  this  State  upon  funds  in  a  bank  in  another 
State,  and  payable  therein,  the  laws  thereof  control.     Id.,  154 

4.  Where  a  cbeck  is  given,  which  doe^  not  trunsfer  the  legal  title 
to  the  fund,  and  the  maker  makes  a  voluntary  assignment  before  the 
same  is  presented,  the  title  to  the  funds  in  bank  pass  to  the  assignee . 
Id.,  154 

5.  Such  a  custom  as  paying  checks  in  part  never  existed.  A  checiE 
is  intended,  not  only  to  transfer  a  right  to  the  amount  named  in  it,  but 
to  serve  the  further  purpose  of  affording  evidence  for  the  b»ink  of  the 
payment  of  such  amount  when  the  check  is  tuken  up.     Id.,  154 

6.  A  stockholder  in  a  bank  has  no  legal  title  to  the  profits  of  the 
business  until  a  division  is  made.  Profits  in  4he  control  of  the  directors 
areincome  to  the  corporation  and  belong  to  it,  but  they  are  not  income 
to  the  stockholders  until  such  division.     Waterman  v.  Alden,  294 

7.  In  the  case  presented,  it  is  held  that  the  profits  of  certain  bank 
shures  wore  income,  in  the  absence  of  an  affirmative  binding  act  on  the 
part  of  the  bank  changing  their  character,  and  tbat  it  was  immaterial 
whether  they  were  earned  by  the  bank  in  the  lifetime  of  the  testator  or 
after.     Id.,  294 

BILLS  OF  EXCEPTION— See  Practice,  9,  11.  12. 

CARRIERS— See  Railroads. 

1.  The  owner  of  stock  shipped,  CAn  not  be  bound  by  the  conditions 
of  a  bill  of  lading  signed  by  the  carrier  and  a  person  named,  in  the 
name  of  another,  neither  of  whom  were  authorized  to  sign  the  same  for 
him.     0.  dt  M.  Ry.  Co,  v.  Hamlin,  441 

2.  A  carrier  to  whom  freight  is  delivered  is  ordinarily  liable  to  the 
consignor  for  injuries  arising  from  the  negligence  of  a  connecting  car- 
rier.   Id.,  441 

CERTIORARI. 

1.  A  writ  of  certiorari  will  only  issue,  when  a  court,  upon  investi- 
gation, and  in  the  exercise  of  sound,  legal  discretion,  can  see  that  jus- 
tice requires  it.    People  v.  Trustees  qf  Schools,  650 
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2.  Upon  a  petition  for  a  writ  of  certiorari  to  require,  the  trustees  of 
schools  of  two  townships  and  the  superintendent  of  schools  of  the  county 
in  which  they  are  located  to  send  up  for  review  the  proceedings  by 
which  the  boundary  of  a  district  had  been  ch:in^ed,  this  court  holds 
that  the  writ  was  properly  refu!«ed,  that  the  district  in  question  had  full 
notice  of  the  proceedings,  and  declines  to  interfere  with  the  judgment 
against  the  petitioner.    Id.,  650 

CriANGE  OF  VENUE. 

1.  Where  a  bill  is  Sled  against  several  defendants,  and  it  is  taken  as 
confessed  against  one  of  them  for  want  of  an  answer,  and  the  rest  peti- 
tion for  a  change  of  venue,  which  the  court  denies  for  the  reason  that 
such  pf>r<on  does  not  join  in,  nor  consent  thereto,  such  act  is  prop -r ' 
where  the  bill  seeks  to  charge  him  as  trustee  of  assets  received  by  him 
upon  the  dissolution  of  a  given  corporation.  In  that  character  he  is  ns 
much  a  real  party  as  the  others,  although,  there  is  already  a  judgn>ent 
against  him.    Hill  v,  Gruell,  '  411 

CLUB — See  Jurisdictions,  1. 

CONTRACTS— See  Actions  akd  Defenses;   Agency,  8;  Master  and 
Servant,  8,  4;  RAal  Property,  3. 

1 .  Where  a  contract  has  been  made  in  a  sister  State  to  be  per'"ornied 
in  that  State,  the  validity  thereof  must  be  determined  by  the  laws  of 
that  State.  The  rights  of  the  parties  roust  be  determined  by  the  lex 
loci,  the  remedy,  by  the  lex  fori.     lyUson  v.  Miller,  832 

2.  It  is  not  an  unvarying  rule  that  all  conversations  and  representa- 
tions antecedent  to,  and  at  the  time  of,  the  execution  of  a  written  con- 
tract, are  merged  in  it.  It  hns  its  exceptions,  and  courts  of  equity  will 
indulge  thorn  to  prevent  injustice,  where  it  would  be  accomplished 
through  fraud,  duress  or  mistake.     C.  dt  E\  I.  R.  R.  Co.  v.  Shelby,  .'J39 

3.  In  such  ca^e  the  court  will  look  beyond  the  terms  of  a  single  trans- 
action, and  any  evidence,  whether  by  correspondence  or  otherwise, 
tending  to  show  the  real  nature  of  the  contract,  is  admissible,  and  the 
court  will  give  effect  to  the  actual  contract  as  disclosed  by  the  written 
instrument,  and  such  additional  evidence.     Jrf..  339 

4.  Courts  of  equity  will,  in  the  enforcement  of  a  contract,  endeavor 
to  execute  the  true  intention  of  the  parties,  and  to  arrive  at  such  inten- 
tion, will,  when  necessary,  consider  extrinsic  evidence.     7rf.,  839 

6.  When  thus  the  true  intent  is  disclosed  the  contract  will  be 
enforced,  unless  to  do  so  would  work  a  plain  violation  of  the  language 
employed  in  the  written  instrument,     /(f.,  83S 

6.  If  the  intent  as  disclosed  by  the  extrinsic  evidence  is  so  inconsist- 
ent with  the  plain  language  of  the  writing,  that  to  give  it  effect  would 
make  a  contract  entirely  repugnant  to  the  plain  roeaning  of  the  words 
in  the  writiner.  the  intent,  as  disclosed  by  the  extrinsic  evidence,  must 
yield  to  the  intent  expressed  by  the  words  in  the  writing.    Jd.,        339 

7.  The  law  requires  of  every  man  good  faith  when  he  makes  decla- 
rations upon  which  he  knows  others  may  act  to  their  prejudice.    Id., 
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CONTRACTS.     Continued. 

8.  In  construinflT  a  contract,  what  the  parties  to  the  same  m^ant  and 
understood  the  same  to  mean  should,  if  possible,  be  ascertained.  The 
actual  meanin{(  of  the  parties  is  to  be  ascertained  and  adopted,  if  the 
words  they  saw  fit  to  employ  and  (he  rules  of  the  law  will  permit. 
McNutt  V.  Brooks,  554 

9.  The  situation  of  the  parties  at  the  time,  and  the  situation  and 
condition  of  the  property  which  is  the  subject- matter  of  the  contract, 
and  the  intention  and  purposes  of  the  contracting  parties,  may  all  be 
taken  into  consideration  if  there  is'  any  uncertainty  as  to  its  meaning- 
/rf.,  554 

10.  A  reasonable  construction  is  to  be  sousrht  for  and  given,  and  one 
that  will  give  the  contract  the  sense  in  which  the  party  making  the 
promise  believed  the  other  party  understood  and  accepted  it.  The  final 
question  to  be  determined  is  what,  by  a  fair  and  ressonable  interpreta- 
tion of  the  words  and  acts  of  the  parties,  was  the  barguiu  between  them. 
Id.,  554 

11.  In  an  action  brought  to  recover  the  amount  of  an  assessment  for 
drainage  purposet*,  paid  by  plaintiff  in  redeeming  certain  landn  from 
sale  under  a  tax  judgment,  from  the  person  purchasing  the  same  during 
the  pendency  of  a  litigation  involving  the  legality  of  such  assessment,  a 
certain  written  Agreement  having  been  entered  into  between  them  at 
the  time  of  the  sale  touching  liability  for  such  assessment,  this  court 
construes  the  same,  and  declines,  in  view  of  the  evidence,  to  interfere 
with  the  judgtuent  for  the  plaintiff.     Id,,  554 

12.  Upon  the  ground  of  public  policy,  a  county  board  is  incapable  of 
appointing  a  poor-house  keeper  for  the  term  of  three  years.  MiUil-en 
y.  County  of  Edgar,  590 

CONTRACTS  OF  MARRIAGE. 

1.  An  infant  is  not  liable  on  his  executory  contract  to  marry.  Me- 
Conkey  v,  Barnes,  511 

2.  The  statute  of  this  State,  setting  forth  that  a  male  infant  over  i 
seventeen  years  of  age,  and  a  female  infant  over  fourteen  years  of  ago                        i 
may  murry.  means  only  that  an  executed  contract  of  marriage  between                        j 
such  persons  ^Imll   be  valid.     It  does  not  mean  that  an  executory  con- 
tract shall  impose  liability.     Id.,                                                         511 

CORPORATIONS— See  Administration,  7;  Banks,  6.  7. 

1.  Where  a  dividend  upon  its  stock  is  declared  by  a  corporation,  it 
belongs  to  the  person  holding  the  »:tock  at  the  time  of  the  declaration, 
whether  the  holder  be  a  life  tenant  or  remainderman,  without  regard 
to  the  source  from  which,  or  the  time  during  which,  profits  and  earn- 
ings  divided  were  acquired  by  the  company.     Waterman  y.  Alden, 

294 

2.  Where  dividends  or  profits  are  in  question,  such  dividends  and 
profits  are  meant  as  are  ascertained  and  declared  by  the  corporation, 
and  not  profits  growing  day  by  day,  or  month  by  month,  to  be  ascer- 
tained by  investigation  into  the  accounts  and  transactions  of  the  cor- 
poration by  third  persons,  or  by  the  court     Id,,  294 
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CORPORATIONS.     Continued. 

3.  Corporations  are  trustees  of  their  assets  primarily  for  their  cred- 
itors; the  right  of  stockbol(}ers,  upoa  a  dissolution,  is  limited  to  their 
proportionate  shares  of  the  assets  remaining  after  the  payment  of  all 
the  corporate  debts;  of  whatever  they  receive  on  distribution  before 
such  payment,  they  thereby  become  like  trustees;  a  creditor  may  charge 
as  such,  any  or  all  into  whose  hands  he  can  trace  assets  so  distributed; 
a  creditor  far  that  purpose,  is  any  one  who  has  a  valid  claim  against 
the  corporation  arising  on  contract  express  or  implied,  whether  legal 
or  equitable,  a  lien  or  not  a  lien,  due  or  becoming  due,  ascertained  or 
to  be  ascertained,  and  a  court  of  eqnity  has  power  as  such,  and  inde- 
pendent of  statute,  to  enforce  such  trust  according  to  its  practice  in 
such  caf^es.     Hill  r.  GruelU  411 

4.  The  taking  part  by  stockholders  in  the  corporate  action  of  a  given 
company,  whereby  its  assets  are  transferred  to  another  company,  the 
constituents  of  both  companies  being  the  same,  they  receiving  the  pro- 
ceeds thereof  proportioned  to  the  amount  of  their  stock  in  the  first  com- 

'       pany,  thus  dissolving  the  sam'',  amounts  to  a  dividend  and  distribution 

» 

of  the  assets  thereof  by  it  to  its  own  stockholders  pro  rata.    Id,,      411 

5.  The  fact  that  a  given  claim  arose  before  such  attempted  dissolu- 
tion, can  have  no  rffect  to  prejudice  any  right  of  the  claimant,  and  the 
fact  that  its  exact  amount  was  not  then  ascertained  is  immaterial.    Id., 

411 

6.  Upon  a  bill  filed  ngainst  a  corporation  and  persons  named  to 
enforce  the  trunt  imposed  by  law  upon  the  defendants,  officers,  direct- 
ors, principal  and  controlling  stockholders  of  said  corporation  to  apply 
its  assets  to  the  p-.iyment  of  a  certain  indebtedness,  this  court  holds,  that 
the  duty  to  ascertain  the  amount  of  the  indebtedness  in  question  rested 
upon  the  company;  that  it  was  bound  to  take  notice  of  the  demand  upon 
its  president  on  execution  and  its  result,  and  that  having  appropriated 
its  assets,  defendants  l>ecame  liable  j()intly  and  severally  to  pay  it,  each 
having  received  enough  thereof  for  that  purpose;  that  their  failure  to 
pay  it  was  a  breach  of  that  trust,  whether  fraudulent  in  fact  or  not, 
and  that  it  will  be  for  them  to  adjust  their  equities  when  they  acquire  any 
as  against  other  parties  also  liable;  also  that  the  case  is  one  of  original 
equity  jurisdiction,  which  would  be  properly  exercised  though  there 
were  a  concurrent  remedy  at  law,  and  that  complainant's  claim  is 
purely  equitable,  he  being  an  assignee  of  a  chose  in  action.    Id.,       411 

COSTS. 

1.  While  a  court  of  equity  has  ordinarily  full  control  over  the  ques- 
tion of  costs,  there  are  exceptions  to  the  rule,  and  it  would  be  error  in 
a  partition  suit  to  require  one  of  the  parties  to. pay  the  entire  costs. 
Eurif  V.  Merrill,  193 

COURTS. 

1.  The  burden  of  maintaining  courts,  with  the  attendance  of  jurors 
and  officers  and  other  incidental  expenses,  without  reference  to  the  res- 
idence of  the  litigants,  or  whether  the  litigation  is  beneficial  to  the 
county   or  otherwise,  rests  upon  such  county.     Sexton  v.  Henderpou, 

234 
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COURTS.     Continued, 

2.  In  the  altsenee  of  a  statutory  enactment  providing  for  the  pay- 
ment by  a  county  of  the  pernonai  expei^fles  of  jurors  in  the  performance 
of  their  duty,  they  are  not  entitled  to  certificates  providinjj^  therefor, 
/d.,  234 

CRIMINAL  LAW— See  Agency.  2;  Statutes,  1,  3;  Verdict. 

1.  An  owner  of  personjil  property  may  oppose  force  with  force  to 
prevent  the  same  being  injured  and  destroyed,  but  not  to  the  extent  of 
taking  life,  or  in  excess  of  the  necessity  of  the  case.  If  he  carries 
resistance  to  excess,  or  uses  more  force  than  is  necessary,  he  becomes  a 
wrontrdoer.     Potrersv.  People,  427 

2.  The  jury  were  justified  in  the  case  presented  in  regarding  the 
assertion  of  the  defendant  that  he  was  only  endeavoring  to  frif!hten  the 
plaintiff  in  discharging  his  pistol,  as  a  mere  subterfuge  by  which  he 
hoped  to  avoid  a  conviction.     Id.,  427 

3.  Proof  as  to  what  passed  between  such  defendant  and  a  person 
who.  at  the  time  of  the  shooting,  was  endeavoring  to  prevent  the  same, 
should  be  admitted  as  part  of  the  res  gestas  in  proceedings  instituted 
by  the  person  shot  at.     /d.,  427 

4.  This  court  holds,  in  view  of  the  evidence,  that  defendant  wa^^ 
actuated  in  making  the  assault  in  question  more  by  ratre  than  by  any 
real  desire  to  protect  property  in  his  charge  from  a  trespasser.    Id.. 

.     427 

5.  The  suggestions  that  the  word  '*  at "  means  *•  toward,  in,  or  nciir 
by,"  and  that  an  instruction  stating  that  the  attempted  removal  of  cer- 
tain property  did  not  justify  a  party  named  in  shooting  **  at "  the  party 
so  removing/wi'h  a  revolver,  if  the  evidence  shows  that  he  did  shoot  at 
him,  tells  the  jury  that  the  person  shooting  would  not  have  been  justi- 
fied in  so  doinj?  '*  toward  or  near  by,'*  such  pemon.  even  though  the 
intent  was  only  to  frighten  him,  is  hypercritical,  and  wholly  frivolous. 
Id.  427 

6.  The  objf*ction  that  an  instruction  improperly  defines  the  legal 
meaning  of  the  word  **  malice  "  should  not  be  raised,  where  malice  is 
not  an  ingredient  of  the  crime  of  which  the  jury  found  a  given  person 
guilty.  In  such  case  such  instruction,  if  given,  can  do  no  harm.  In 
view  of  the  evidpnce  in  the  case  presented,  it  is  held,  tliat  the  fine  of 
$800  imposed  upon  defendant  can  not  be  considered  excessive.     Id., 

427 

7.  In  view  of  Sec.  261  of  the  Criminal  Code,  labor  on  Sunday- is 
not  of  itself  punishable,  nor  is  it  prohibited.     Johnson  v.  People,    594 

8.  The  offense  that  is  punishable,  is  the  disturbance  of  the  peace 
and  good  order  of  society,  and  in  order  to  convict,  such  disturbance 
must  be  proven  beyond  a  retisonable  doubt.     Id,,  594 

9.  The  jury  should  not  be  told  by  the  court  in  a  given  caae  that  *'  it 
was  to  be  presumed  that  it  would  disturb  others  for  a  man  to  go  out  on 

'Sunday  with  a  reaper  and  go  to  cutting  grain."    Id,,  594 

10.  A  person  can  not  be  punished  for  laboring  on  Sunday  when  the 
same  was  a  work  of  necessity,  and  it  is  more  a  question  of  fact  than  of 
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CRIMINAL  LAW.     Continued, 

law  whether  the  labor  done  in  a  particular  case  is  to  be  deemed  of 
nececisity  or  not;  an  absolute  and  physical  necessity  is  not  meant  or 
required.  Work  to  prevent  a  great  Waste  of  property  is  within. the 
exception  of  such  statutes.     Id,,  ^  594 

•  11.  The  necessity  for  the  work  to  he  done  must  be  real  and  urgent, 
and  must  not  have  been  the  result  of  unreasonable  negligence  or  indolence 
on  the  part  of  the  person  doing  the  labor.     Id.,  594 

12.  The  words  *'  great  waste  of  property  "  does  not  necessarily  mean 
property  of  great  value.  The  circumstances  and  financial  condition 
of  the  owner,  and  the  vnlue  to  him,  and  his  need  of  the  property,  are 
to  be  considered  in  determining  the  true  application  and  meaning  of 
the  phrase.     Id.,  594 

13.  This  court  holds  that  the  labor  in  the  case  presented,  the  running 
of  a  reaping  machine  in  a  field  of  oats,  was  a  work  of  necessity  and 
proper.    Id.,  594 

CROSS-BILLS— See  Practice,  15. 

CUSTOM — See  Warehousemen. 

DAMAGES— See  Dram  Shops,  6,  8;  Replevin,  1,  6. 

1.  In  an  action  to  recover  damages  alleged  to  have  been  suffered 
through  the  fraud  of  an  alleged  real  estate  agent  touching  the  sale  of 
certain  lands,  this  court  holds  that  the  measure  of  damages  was  the 
value  of  land  named  as  fraudulently  represented  to  the  plaintiffs;  that 
the  giving  of  punitive  damages  was  within  the  discretion  of  the  jury 
and  allowabre,  and  declines  to  interfere  with  the  verdict  for  the  plaint- 
iffs.    Tate  V.  Watts,  103 

2.  No  action  for  damages  lies  upon  the  breach  of  an  agreement 
founded  in  fatherly  affection,  and  made  by  a  father  with  his  son,  there 
being  no  legal  contract;  between  them.     Johnson  v.  People,  594 

DEDICATION— See  Highways,  1,  2,  8,  4. 

DEPOSITIONS— See  Practice.  6. 

1.  Sec.  18  of  the  Constitution  of  Illinois,  requiring  judicial  procecd- 
ings'to  be  in  the  English  language,  warrants  the  taking  of  depositions 
in  a  foreign  land  in  the  tongue  thereof.     Christman  v.  Ray,  111 

2.  V/bere  a  commission,  issued  from  this  country  in  the  English 
lai)gunge  to  a  foreign  country,  is  returned  with  the  answers  of  the  wit- 
ness written  in  the  language  thereof,  the  same  may  be  translated,  and 
the  translation  given  in  evidence.     Id.,  Ill 

3.  An  agreement  between  the  parties  to  a  given  suit  that  deposi- 
tions previously  taken  shall  be  evidence  upon  trial,  amount  to  a  waiver 
of  a  failure  to  give  notice  of  the  time  and  place  of  taking  the  same. 
Wilkinson  y.  Ward.  ^  641 

DESCENT— See  Jurisdiction,  10. 

DIVORCE. 

1.  Evidence  going  to  show  that  a  criminal  intimacy  exif»ted  between 
a  man  and  woman  previous  to  the  marriage  of  one  of  them  does  not 
tend  to  establish  a  charge  of  adultery  against  the  one  who  subsequently 
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marries,  such  relations  not  having  been  kept  up,  and  should  not  be 
adiuitted  in  divorce  proceedings.     Razor  t.  Razo»\  504 

2.  The  right  given  by  statute  to  either  party  to  divorce  proceedings 
to  a  trial  by  jury,  means  a  trial  with  all  the  incidents  of  such  a  trial  at 
the  common  law.     Id,^  504 

3.  Alimony  may  be  granted,  and  the  payment  thereof  enforced, 
during  the  pendency  of  an  appeal  from  a  decree  awarding  separate 
maintenance  in  a  sum  named,    /d.,  504 

DOGS— See  Animals. 

'  1 .  In  an  action  brought  to  recover  damnges  for  injuries  ariiiing  from 
the  bile  of  a  dog,  this  court  holds  as  proper,  a  refusal  to  admit  in  evi- 
dence testimony  of  the  wife  of  one  of  the  defendantii,  in  behalf  of  the 
other,  thut  the  fact  that  she  occasionally  tied  up  and  watched  the  dog 
did  not  make  her  the  agent  of  her  husband,  and  declines  to  interfere 
with  theVprdict  for  the  plaintiff.     Garrison  v,' Barnes,  21 

2.  This  court,  in  view  of  the  evidence,  ufiirma  a  judgment  for  the 
defendant  in  an  action  brought  to  recover  the  price  of  a  dog,  eaid  dog 
having  been  sold  with  an  implied  Wcjrninty  that  the  animal  was  good 
for  brv^ding  purpose?,  and  holds  that  the  dog  was  utterly  worthless 
for  that  purpose,  and  of  no  value.     IIntchings  v.  Cole,  261 

DRAINAGE. 

1.  In  view  of  Sec.  28  of  the  Drainage  Act  of  1879,  it  can  not  be  con- 
tended that  commissioners  may  make  contracts  and  do  the  work  contem- 
plated before  any  osi^essiur^nt  bus  been  made,  unless  money  for  the  pur- 
pose is  in  their  hands.     B<(dger  v.  Inlet  Swamp- Drainage  Dist.,       79 

2.  In  the  Ciiso  presented,  this  court  holds  that  there  is  nothing  in 
the  contention,  that  as  plaintiffs  had  c^irried  out  their  agreement  to 
nwiiove  the  dam  in  question,  the  defendant  was  estopped  from  refusing 
pnyment  on  equitable  grounds.     7(2.,  79 

3.  As  a  governmental  agency,  the  county  where  a  given  court  is 
located  is  required  to  boar  the  expenses  of  jurors  in  drainage  caries  irre- 
spective of  the  fact  that  a  given  district  lies  in  several  counties.  Seje- 
ton  V.  H<  nderson,  234 

4.  The  owner  of  the  dominant  heritage  may  drain  the  water  from 
his  land  upon  lower  liin<N  in  natural  course  of  drainage,  and  while  he 
niny  not  crf^ate  nf*w  channels  in  the  lower  fields,  he  may  make  such 
drains  for  agricultural  purposes,  on  his  own  land,  as  may  be  required 
for  proper  tillage,  though  by  so  doing  he  may  increase  the  flow  in  the 
natural  channel,  and  the  rule  applies  to  highways  as  well  as  to  lands 
devotod  to  private  uses.      H^ilson  v.  Dondurant^  603 

5.  For  such  action  on  the  part  of  the  dominant  owner,  no  license 
from  the  *rvient  owner  is  required,     /d.,  '     603 

6.  The  words,  **  to  construct  any  such  drain,  etc.,**  used  in  Sec  4 
of  the  act  approved  June  4,  18S9  (Sess.  Liw  1889,  116).  should  be  un- 
derstood to  refer  to  the  subject-matter  of  Sec.  1  of  said  act  and  should 
\ye  construed  tom<^an  a  continuous  drain  formed  by  conneciing  severa! 
drains  made  by  each  owner  on  his  own  land.    /<<.,  603 
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7.  Upon  a  bill  filed  to  enforce  an  alleged  right  to  revoke  a  license  or 
perinissioi)  to  defendants  in  error  to  drain  waterB  cominsr  troni  cer- 
tain lands  and  a  highway,  over  and  through  a  ditch  complainant  con- 
structed upon  his  own  land,  this  court  declines,  it  not  appearing  that 
any  license  had  been  granted  which,  by  **  existing  laws,**  could  l>e 
revoked,  to  interfere  with  the  decree  for  the  defendants.    Id.,  603 

DRAM  SHOPS. 

1.  When  an  information  contains  two  counts,  one  for  selling  intox- 
icating liquors  to  a  person  named  while  intoxicated,  the  other  for  sell- 
ing, such  person  being  in  the  habit  of  getting  intoxicated,  before  the 
jury  can  acquit  the  defendtuit  as  to  both  charges  the}'  must  have  rea- 
sonable doubt  that  such  person  was  intoxicated  and  was  in  the  habit  of 
getting  intoxicated;  An  instruction  in  such  case,  setting  forth  that  if 
they  have  reasonable  doubt  in  either  case  he  i^  entitled  to  be  acquitted 
on  all  the  counts,  is  erroneous.     Powers  v.  The  People^  30 

2.  Sec.  6  of  the  Dram  Shop  Act  has  resrard  not  alone  to  the  will  and 
wishes  of  parents  over  the  conduct  of  their  children,  but  ciiiefly  to  the 
wholesome  restraint  of  minora  as  immature  members  of  society.  It  is 
designed  to  promote  temperate  habits  among  the  youth  of  the  State 
during  the  formative  period  of  their  characters.  Connolly  v.  The 
People.  36 

3.  A  parental  discretion  applicable  alike  to  all  occasions,  and  meas- 
uring the  i^upply  of  liquors  by  nothing  but  the  desires  and  appetites  of 
the  minor,  violates  the  spirit  of  the  act.  Consistently  with  the 
legislative  intention  the  parent  munthold  control  of  the  eupply,  both  as 
to  time  and  quantity,  and  the  written  authority  must  be  speciul,  as  con- 
tradistinguished from  general.     Id.y  36 

4.  This  court  holds  as  invalid  the  order  referred  to  in  the  case  pre- 
sented.   Id.,  36 

5.  In  an  action  brought  to  recover  for  an  alleged  violation  of  a  mu- 
nicipal ordinance  against  selling  liquors  without  a  license,  the  defence 
being  that  the  liquor  sold  was  sold  and  delivered  in  a  neighboring  city, 
this  court  holds,  in  view  of  the  evidence  and  the  giving  of  certiiin  erro- 
neous instructions,  that  the  judgment  for  the  defendant Ciin  not  stand. 
City  of  Spring  Valley  v.  Henning,  159 

6.  To  warrant  the  giving  of  expmplary  damages  in  actions  brought 
to  recover  under  the  Dram  Shop  Act  for  loss  of  support,  the  proofs  must 
f:how  actual  damage  sustained,  and  aggravating  circumstances  attend- 
ing the  sale,  or  giving  of  the  liquors.     Betting  v.  Uohhett^  174 

7.  The  selling  to  a  man  whom  the  seller  knew  to  be  in  the  hubit 
of  gettinsr  intoxicated,  and  the  continuing  to  sell  to  one  already  intoxi- 
cated, so  that  the  intoxication  was  increased  and  prolonged,  would,  in 
either  instance,  constitute  a  selling  under  aggravated  circumstances 
within  the  meaning  of  the  foregoing  rule.     Id..  174 

8.  This  court  holds  that  the  sales  to  the  person  in  question  were  made 
under  such  circumstances  as  to  warrant  the  awarding  of  exemplary 
damages;  that  the  verdict  for  82,000  could  not  be  regarded  as  excess- 
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m 

ive  even  as  actual  damages  to  the  plaintiff *s  means  of  support,  and  de- 
clines to  interfere  with  the  judgment  in  her  btihaif.    Id.,  174 

DURESS— See  Mortgages,  1. 

ESTOPPEI.— See  Fokciblb  Dktainer. 
,         1.    To  constitute  an   nsloppel,  there  must  be  a  representation  con- 
cerning material  facts,  and  the  ptirty  to  whom  it  was  made  mu<t  have 
been  ignorant  of  the  truth  of  the  matter.    Home  Ins.  Co.  ▼.  Bethel, 

475 

2.  By  appearing,  a  defendant  in  attachment  waives  the  fact  that  tiie 
writ  was  made  return.ible  to  tl:e  second  term  after  the  date  thTHof, 
and  neither  he  nor  any  one  whose  rights  depend  upon  him,  or  his  rights, 
can  set  up  the  objection.     Wheat  v.  Bower,  60O 

EVJDEN^CE— See  Appeat.  and  Ekuou,  7;  Attorney  and  Client,  3.  4,  5; 
Depositions,  2;  Divokce,  1;  Nkootiable  Instruments,  4,  7.  8,  9. 

1.  When  a  plaintiff  holding  the  uffiraiative  of  the  issue  has  given  all 
the  evidence  he  proposes  to  offer  in  support  of  the  issue,  the  defendant 
should  then  introduce  all  proof  in  contradiction  of  the  proof  introduced 
by  the  plaintiff  and  establishing  matters  of  defense  and  the  plaintiff 
may  then  rebut  atHrmative  evidence  introduced  by  the  defendant. 
City  of  Sandwich  v.  Dolan,  53 

2.  If  new  and  atiirmative  matter  is  introduced  in  rebuttal  tho 
defendant  may  meet  and  ov<*rthrow  it,  but  that  is  the  oxtent  of  the 
defendant's  riuht  in  surrebuttal,  and  any  departure  from  \hti  rule  is 
matter  of  indulgence  and  diiicretion  in  the  court  not  ordinarily  $iubjei  t 
to  review,     /rf.,  53 

8.  The  testimony  of  any  witness  should  not  be  rejected  unless  the 
witness  has  wilfully  sworn  falsely,  and  such  evidence  is  uncorroborated 
by  other  competent  evidence  in  the  ciise,  and  in  that  event  the  jury  may 
disregard  it.     bhoce  v.  Bow,  '  150 

4.  Uniinpeuched  evidence  must  not  be  rejected  by  the  jury,  but 
must  be  weighed  in  connection  with  all  other  evidence  in  the  case,  and 
if  it  can  not  be  reconciled  with  the  other  evidence  which  the  jury  finds 
to  l^e  truthful,  it  must  give  way  to  the  better  evidence.     Id„  150 

6.  Evidence  in  an  injury  case  touching  repairs  to  that  which  caused 
a  given  injury  subsequent  to  the  occurring  thereof,  should  not  be 
received,  its  purpose  being  to  show  that  the  defendant  regarded  the 
same  to  be  insufficient.     Wabatth  B.  B.  Co.  v.  Kime,  272 

6.  If  there  be  nothing  in  a  given  case  to  raise  an  inference  of  a  change 
in  condition  subsequent  to  the  injury,  it  will  be  competent  to  prove 
such  condition  shortly  after  the  injury,  within  such  time  as  will  tend 
to  esUiblish  the  condition  at  the  time  of  the  injury.     /«?.,  272 

7.  If  there  be  evidence  of  condition  shortly  after  the  injury  different 
from  that  claimed  to  exist  at  the  time  of  the  injury,  it  will  be  compe- 
tent to  show  that  such  condition  was  a  changed  one,  made  better  or 
worse  after  the  injury  by  repair,  accident  or  other  cause.     Id.,         272 

8.  The  admissions  of  a  party  as  to  a  fact,  no  matter  how  made,  may 
be  given  in  evidence  against  him.  Common  law  pleadings  are  admis- 
sible in  evidence.     Soaps  v.  Eichherg,  375 
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9.  Wi.at  constitutes  proper  ctire  and  prudence  in  a  given  case,  is  a 
question  of   fact  for  the  jury,    C.  C.  C.  dt  St.  L.  Ry.  Co-  v.  Ahrens, 

434. 
K).    The  admission  of  testimony  g^oing  to  show  what  is  clear  enough 
without  it|  can  not  be  complained  of.    Jacksonville  Journal  Co.  v. 
Beymer,  443 . 

11.  The  rule  requiring  a  conviction  in  a  given, case  to  rest  upon 
evidence  supporting  it  beyond  a  reasonable  doubt,  does  not  require  that 
the  proof  shall  be  free  from  conflict.     Goddard  v.  Peopht  At^l 

12.  Where  the  conflict  is  sharp,  and  the  evidence  can  not  be  recon- 
ciled, the  jury  must  credit  a  part  and  discredit  the  rest.    Id.,  487 

13.  This  court  also  boldfl,  that  extrinsic  evidence  should  not  be 
admitted  in  a  given  case  touching  (he  subject-matter  of  a  written  con- 
tract that  is  not  ambiguous,  indefinite  or  unintelligible,  and  does  not 
contain  any  word  or  phrase  that  has  a  special  business  or  trade  mean- 
ing.    Kemp  v.  Freeman^  500 

14.  An  objection  to  the  admission  of  the  evidence  of  a  party  named, 
should  not  first  be  raised  herein.     Wilkinson  v.  Ward^  541 

15.  To  entitle  the  {idmission  in  evidence  of  a  **  financial  statement,"' 
made  to  the  representative  of  a  wholesale  house  in  the  lifetime  of  an 
individual,  in  a  litigation  arising  after  his  death  and  involving  his  es- 
tate, the  giving  thereof  must  be  shown  to  have  been  the  act  of  the 
deceased,  or  of  hia  agent,  duly  authorized  to  make  it.  Murray  v . 
Smith  dt  Sons,  548 

EXECUTIONS— See  Landlord  and  Tenant,  2;  Replevin,  4. 

1.  The  sale  of  lands  under  an  execution  en  masse  is  proper,  if  upon 
their  being  offered  in  separate  tracts  or  lots  they  fail  to  sell,  or  if  they 
will  not  bring  as  much  in  that  way  as  if  offered  en  masse,  and  enough 
has  not  been  realized  or  would  be  realized,  if  bid  off  in  separate  lots  or 
tracts,  to  satisfy  the  judgment,  and  there  are  no  special  equities  against 
the  sale  being  allowed  to  stand.     Bressler  v.  Martin^  356 

2.  iJpon  a  motion  made  to  set  aside  and  vacate  the  levy  and  sale  of 
certain  lands  therein  described,  made  under  an  execution  issued  upon 
a  judgment  in  favor  of  a  person  named  against  another,  this  court 
declines,  in  view  of  the  evidence;  to  interfere  with  an  order  overruHng 
the  same.    Id.,  356 

8.  An  execution  upon  a  judgment  confessed  in  vacation,  issued  before 
there  was  a  judgment  of  record  to  support  it,  is  void.  Swaim  v. 
Humphreys,  370 

FORCIBLE  DETAINER. 

1 .  A  suit  of  forcible  entry  and  detainer  not  being  maintainable  because 
of  a  failure  to  make  the  statutory  demand,  the  defendant  appealing 
from  the  justice's  judgment  in  behalf  of  the  plaintiff,  will  not  estop  tho 
plaintiff  from  giving  the  required  notice  and  beginning  another  suit, 
without  first  dismissing  the  appeal^sult  in  question.    O'Malia  v.  Glynn, 

51 
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FORMER  ADJUDICATION. 

1.  To  create  a  coiupiele  or  partial  bar  to  afn^en  proceedinir.  a  prior 
judgment  muiit  be  between  the  same  parties,  sbindintp  in  the  same 
capjicity,  or  else  between  their  privies.     Thorp  v.  King,  513 

FRAUD— See  Moktoaoes,  1. 

1.  To  amount  to  a  fraud  there  must  be  a  wilful.  faUe  represeq^- 
tion  us  to  an  ezi^tinir  or  past  fact.     Marry  v.  Smith  <£"  Sonn,  548 

2.  The  rule  that  if  a  promise  U  made  with  the  fraudulent  intent  in 
the  mind  of  the  maker  not  to  keep  it,  the  breach  of  the  promise  uiay 
be  reerarJ  'd  as  a  fraud,  doL^s  not  prevail  in  this  State.     Id,,  548 

FRAUDULENT  SALES  -See  Sales.  7. 

GAMING — See  NiiGOTrABLE  Instkumbnts.  3. 

1.  In  an  acticn  brou(?ht  by  a  firm  to  recover  for  money  lost  at  gani> 
log  by  one  of  itn  employee,  this  court  holds  that  defendant  can  not  he 
allowed  credit  for  any  pttyment  made  by  such  a«rent  on  account  of  Fucfa 
transactions,  or  bec!m«e  the  agent  won  a  considerable  sum  from  him, 
and  athrms  the  judgment  for  the  plaintiffs.  McAUiater  v.  Oherne, 
Hosick  dt  Co,,  287 

GIFT. 

L    In  an  action  brought  to  recover  a  certain  sum  alleged  to  have 

been  loaned  defendants,  they   contending  it  to  b;   a  gift,  this  court 

declines  to  interfere  with  the  judgment  for  the  plaintiffs.     Shove  v. 

'  Bowt  150 

2.  An  agreement  in  advance  of  a  sate  of  stock  to  present  a  cow  to 
the  best  bidder  does  not  constitute  a  given  transaction  a  lottery,  nor 
against  public  policy.     Lucas  v.  Wallace^  172 

GUARANTY. 

1.  In  an  action  brought  to  recover  upon  a  contract  of  guaranty  of 
the  payment  of  crtMiii  promissory  notes,  the  only  point  in  controversy 
being  as  to  the  intcn'-i  ihereon.  the  defendant  contending  that  he  had 
an  a$;reement  with  the  plaintiff  that  if  he  would  continue  the  n^rency  of 
plaintiff *8  machines,  and  push  the  sale  thereof,  plaintiff  would  never 
exact  anything  from  him  except  the  principal,  if  they  were  not  col- 
lected out.  of  tiie  makers,  this  court  holds  in  view  of  the  evidence  that 
the  judgment  for  the  principal  can  not  stand.     Veering  v.   Porter,    120 

HIGHWAYS— See  Munic.pal  Corporations,  2,  3,  4. 

1.  The  opening  of  a  road  by  the  owner  of  land  for  his  own  conven- 
ience and  permitlintr  the  public  to  use  it,  is  not  conclusive  evidence  of 
a  dediciition.      Waggeman  v.  Village  of  North  Peoria,  132 

2.  To  justify  the  claim  that  land  has  been  dedicated  by  the  owner 
to  a  public  use,  proof  of  the  owner's  intention  to  that  eff«  ct  must  be 
unequivocal  and  satisfactory.  The  vital  principle  of  dedication  is  the 
intention  to  dedicate — the  animus  di\Ucnndl.     Id.,  132 

3.  Although  a  land  owner  may  never  have  intended  to  dedicate,  yet 
in  certain  ca»es  h  if>  nct^and  declarations  may  be  such  as  to  equitably 
estop  him  from  denying  Fuch  intention.     Id.,  132 

4.  Tiiis  court  fi:  cU  insufficient  evidence  of  intention  to  dedicate,  in 
the  case  presented.     Id.,  132 
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5.  A  person  wishing^  to  drain  bis  lands  into  a  hijriiway  must  have 
tbe  consent  of  the  commissioners,  unless  the  proposed  drain  is  in  Ihe 
course  of  nature.    Davis  v.  CommWs  of  Highway St  422 

6.  The  ditches  referred  to  in  Sec.  71.  Cuap.  121,  R.  S..  mean  those 
which  have  by  some  means  been  properly  placed  in  given  highway!». 
/(?.,  422 

7.  Such  section  can  not  be  looked  upon  as  givin;;if  adjoining  land 
owners  an  unqualified  right  to  impose  upon  a  given  highway  such  a 
burden  as  is  contended  for  in  the  case  presented.  It  mu»t  be  construed 
in  connection  with  Sec.  4,  page  69,  Sess.  Liiws,  1885.     /r/.,  422 

HOMESTEAD   AND    DOWEK-See  Insurancb,   13,  15;    Husband  and 
Wife,  6,  7. 

HUSBAND  AND  WIFE— See  Insuranck.  9;  Railroads.  29,  30. 

1.  A  married  woman  is  not,  in  legal  contemplation,  the  head  of  the 
family,  however  supreme  her  rule  in  the  management  of  her  children 
and  husband  under  the  household  roof.     Barrett  v.  Riley ^  258 

2.  Where  a  man  has,  by  his  own  earnings,  furnished  the  means  to 
support  himself  and  wife  and  rear  his  children,  and  is  continuing  to  do 
80,  he  does  not  cease  to  be  the  head  of  his  family  in  legal  effect,  because 
he  turns  his  wages  over  to  his  wife,  and  allows  her  to  use  the  same  in 
defraying  family  expenses,  no  matter  whether  his  time  is  ro  occupied  in 
the  service  of  his  employer  iis  to  prohibit  his  taking  part  in  laying  in 
supplies,  or  whether  he  is  induced  to  defer  all  such  matters  to  bis  wife 
in  the  interest  of  peace.     Id.,  258 

3.  A  married  woman  may  give  her  husband  the  use  of  any  piece  of 
personal  property  belonging  to  her,  and  the  income  derived  therefrom, 
without  forfeiting  it  to  her  husband's  creditors.  She  may  also  employ 
her  husband  as  agent  to  look  after  and  care  for  her  business.  Rice  v. 
Millard,  282 

4.  Every  person  must  take  notice  who  has  the  ownership  of  personal 
property,  where  it  is  intrusted  to  the  hands  of  another  to  be  cared  for. 
Id.,  282 

5.  The  fact  that  a  person  named  relied,  in  giving  him  credit,  upon 
the  presumption  that  a  married  man  was  the  owner  of  certain  property 
belonging  to  his  wife,  can  cut  no  figure,  no  facts  appearing,  justifying 
such  reliance.     Id,,  282 

6.  A  woman  can  not  have  two.unassigned  estates  of  homestead 
existing  at  the  same  time.     Home  Ins,  Co.  v.  Field,  392 

7.  A  widow,  who,  having  an  estate  of  homestead  unassisrned,  mar- 
*     ries  again,  can  not  retain  such  estate  by  continuing   in  possession  by  a 

tenant,  where  her  second  husband  has  a  homestead  estate,    /d,        392 

INFANCY— See  Contracts  op  Marriage,  1,  2. 

INJUNCTIONS— See  Jurisdiction,  7.  8,  9. 

1.  Upon  a  bill  filed  to  restrain  persons  named  from  removing  two 
dams  situated  in  a  certain  stream  to  prevent  the  lowering  of  the  water 
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therein,  complainant  having^  purchased  from  defendauts'  iettator  a  por- 
tion of  an  island  in  said  stream  for  picnic  purposes,  this  court  ho!d^ 
that  the  continued  use  of  the  pool  which  bordered  ihe  island,  ns  it 
existed  at  the  time  of  the  frrant,  was  appurtennnt  to  the  island.  That 
its  existence  was  necessary  to  the  enjoyment  of  the  property  for  the 
uses  for  which  it  was  sold  by  the  grantor,  and  accepted  by  the  grantee; 
that  complainant  did  not  exceed  its  corporate  powers  when  it  made 
such  purchase,  and  that  it  is  entitled  to  a  decree  restraining  the  destruc- 
tion of  the  dams,  and  the  lowering  of  the  wnter  to  such  an  extent  as  to 
prevent  bo.it ing.     C.  dt  E,  I.  R.  B.  Co.  v.  Shelbjf,  340 

2.  One  Chandler  was  the  owner  of  one  undivided  seventh  of  bis 
father's  estate.  Two  attachment  »uits  were  brought  against  him:  judg- 
ments were  rendered  for  the  piainliffH  therein;  no  sale  of  said  interest 
was  made,  for  the  reason  that  at  the  time  of  such  judgments  said  estate 
had  not  been  settled;  afterward  a  suit  for  partition  was  instituted  by 
other  heirs.  Said  Chandler  was  made  a  defendant,  but  neitlier  of  the 
judgment  creditors;  later,  one  of  them  interpleaded,  setting  up  that 
his  judgment  was  a  first  lien;  the  court  subsequently  ordered  premises 
sold  '*  free  from  the  attachment  lien,''  and  the  money  brought  in'o 
court  Complainants  became  purcb&<ters  at  such  sale.  Sul)sequently  an 
order  of  distribution  was  made  in  the  partition  suit,  directing  the  pay- 
ing out  of  the  proceeds  in  accordance  with  the  interest  of  the  piirtits 
as  found,  making  no  reference  to  the  latter  judgment,  the  holder  of 
which  was,  however,  paid  a  sum  named;  subsequently'  the  other  judg- 
ment creditor  sued  out  a  special  execution  on  h^^r  said  judgment  in 
attachment,  and  threatened  a  ^ale  of  the  interest  of  f^aid  Chandler  in 
said  premises.  A  bill  alleging  the  above  fncts,  and  that  a  f^ale  wou  d 
cloud  the  title  of  complainants  was  filed,  they  praying  an  injunction 
prohibiting  such  sale;  the  same  was  demurred  to  and  dismi^^sed.  This 
court  holds,  that  as  to  the  sale  under  the  partition  proceedings,  the 
second  judgment  creditor  was  in  no  wi!^  affected,  she  not  being  a  party 
thereto;  that  her  lien  was  not  divested;  that  she  should  be  allowed  to 
sell  a  part  of  the  property  proportioned  to  her  lien,  as  compared  with 
the  concurrent  lien  of  the  other  judgment  creditor,  and  that  8|^e  is  not 
bound  to  look  to  him  for  satisfaction.     Adkins  v.  Beane,  366 

3.  The  proportion  in  such  ca«e  can  be  determined  by  ascertaining 
the  true  value  of  the  property,  and  unless  a  sum  equal  to  what  the 
second  attachment  creditor  would  be  entitled  to,  be  paid  within  a  day 
to  be  fixed  by  the  court,  the  entire  property  should  be  sold  in  satisfac- 
tion of  that  amount     Ji.,  366 

4.  If  the  purchasers  at  the  sale  are  comp)elled  to  pay  anything  to  rid 
the  property  of  the  unsatisfied  lien  of  the  second  attachment,  they  are 
entitled  to  a  decree  ag-ainst  the  first  judgment  creditor,  to  the  extent  of 
whatever  he  may  have  received  above  his  ju^t  proportion.    Id.,        366 

5.  Upon  a  bill  filed,  praying  for  an  injunction  to  restrain  the  prose- 
cution of  an  attachment  suit  begun  in  another  State  on  certain  notes, 
the  same  being  hari^  by  the  statute  of  limitations  of  this  State,  this 
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cuurt  holds,  in  view  of  the  evidence,  that  the  equities  are  nj^ainst  the 
decree  in  behalf  of  complainanti  and  reverses  the  same  with  directions 
to  dismiss  the  bill.     Tkorndike  v.  Thorndike,  491 

INSOLVENCY. 

1.  An  execution  creditor  jrets  no  j?reater  interest  in  the  property  in 
the  hands  of  the  execution  debtor  than  he  himself  bad.  Sweety  Demp- 
ster dt  Co.  V.  Scherhei\  287 

2.  A  deed  of  assignment  conveys  only  the  interest  of  the  assignor, 
and  no  more.  '  An  assignee  simply  succeeds  to  the  assignor's  title,  and 
the  same  rule- applies  to  bills  of  sale.     Id.<,  237 

8.  Under  the  common  law  a  debtor  could  use  up  his  entire  property, 
evf  n  when  he  was  insolvent  and  all  parties  knew  it,  in  payment  of  a 
portion  of  his  debts,  to  the  exclusion  of  another  portion,  if  done  bona 
fide  and  under  circumstances  free  from  fraud.     Id.,  287 

4.  If  a  creditor,  in  collusion  with  his  debtor,  secures  a  preference 
by  taking  an  assignment  or  sale  of  the  debtor's  property,  prior  to  the 
deed  of  assignment,  and  when  the  debtor  has  the  intention  of  making 
such  assignment,  such  preference  will  be  held  void  under  the  Voluntary 
Assignment  Act.    Id.,  287 

6.  The  giving  to  a  few  of  his  creditors  only,  of  a  bill  of  pale  by  an 
insolvent,  covering  all  his  property,  followed  within  a  day  or  two  by 
an  assignment,  is  ordinarily  to  be  looked  upon  as  a  unit  and  as  one  act; 
it  is  not  necessary  that  such  debtor  should,  at  the  time  of  giving  such 
bill  of  Fa'e,  have  formed  the  intention  of  making  an  assignment;  it  is 
enough  if  it  is  followed  by  an  intention  and  an  assignment.    Id,,    287 

6.  The  Assignment  Act  is  remedial  in  its  nature  and  should  be  liber- 
ally construed  to  remedy  the  evils  sought  to  be  remedied.  It  can  not 
be  made  use  of  to  annul  its  own  provisions.     Id.,  237 

7.  Where  goods  are  sold  for  future  delivery,  but  through  mistake  of 
the  vendors  were  shipped  at  once,  the  vendee  refusing  to  receive  them, 
except  to  store  them  at  vendors'  risk,  and  .notified  vendors  to  take  them 
away,  which  vendors  were  intending  to  do  when  they  passed  into  the 
hands  of  an  assignee,  such  goods  not  having  been  mingled  with  other 
goods  of  the  insolvent,  the  vendors  are  entitled  to  the  proceeds  of  the 
sale  of  such  goods  from  the  a.ssignee.     Id,,  237 

8.  In  the  case  presented  this  court  holds  that,  independent  of  the 
Insolvent  Debtor's  Act  of  1887,  and  the  assignment  under  it,  the  bill  of 
sale  in  question  can  not  be  regarded  as  fraudulent  as  against  the  execu- 
tion creditors;  that  the  transaction  involving  the  same  can  not  be 
hoked  upon  as  an  absolute  sale,  but  more  in  the  nature  of  an  equitable 
mortgage,  and  that  the  intention  was  to  give  a  preference  and  not  to 
defrnud  other  claims,  but  that  the  said  transfer  of  goods  was  a  clear 
case  of  fraud  as  against  the  assignment  law.     Id,,  2b7 

9.  This  court  likewise  holds  that  the  judgment  creditor  who  had 
executions  entered  upon  their  judgments,  acquired  no  liens  by  virtue 
thereof {  that  the  insolvent  is  entitled  to  exemptions  claimed,  and 
reverses  the  order  of  distribution,  and  remands  the  cause  with  directions 
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as  to  the  proper  method  of  distributintr  the  prooeeds  of  the  sale  of  gooils 
in  the  haiid->  of  the  insolvent  when  hU  assignment  was  made.     Id.,    237 

10.  Upon  a  bill  filed  to  set  a»ide  judj^nients  by  confession  against  a 
limited  partnership  and  to  subjVct  the  firm  property  to  payment  of 
debt«,  this  court  holds  that  the  evidence  fully  established  the  fact  that 
the  judgments  complained  of  were  confessed  in  contemplation  of  insolv- 
ency and  for  the  purpose  of  preferring  certain  creditors,  and  were  con- 
trary to  Sec  22,  of  Chap.  84,  R.  S.     Green  v.  Hood.  Bonhnght  <t  Co., 

652 

IL  The  cutting  up  of  claims  in  the  case  presented  into  notes  of  th« 
amount  of  $200  each,  upon  which  judgment  was  taken  in  a  justice*fi 
court,  was  for  the  purpose  of  preferring  creditors  and  contrary  to  said 
section.    Id.t  652 

12.  Likewise  as  to  judgments  taken  in  justice^s  court  on  claims  of 
less  than  8200  under  the  same  circumstances.     Id.,  652 

13.  When  parties  are  contending  for  priority  as  to  the  assets  of  an 
Insolvent  firm,  one  set  of  creditors  can  not  be  compelled  to  pay  a  pro 
rata  share  of  fees  of  solicitors  for  complainants  in  a  bill  adverse  to  them, 
or  in  which  they  do  not  choos^o  to  join.    Id.,  652 

14.  A  fee  of  $25  was  erroneously  allowed  to  a  special  master  for 
drawing  a  decree  in  the  case  presented.    Id.^  652 

15.  The  fact  that  parties  holding  judgment  by  confes.«ion  sought  to 
secure  a  preference  contrary  to  the  stiitute  and  failed,  is  no  reason  why 
they  should  be  postponed  to  other  creditors,    /rf.,  652 

16.  A  purchaser  of  claims  against  the  insolvent  firm  at  a  discount, 
held  entitled  to  hold  them  at  their  face,    /d.,  652 

INSTRUCTIONS— See  Appeal  and  Ehror,  1,8;  Criminal  Law,  5,  6; 
Dramshops,  1. 

1 .  An  instruction  unwarranted  by  the  evidence  should  not  be  given. 
Avgns  v.  Foater,  19 

2.  Instructions  giving. undue  prominence  to  certain  evidence  intro- 
duced in  a  given  case  should  not  be  given.  JoUet  Street  Ry.  Co.  v. 
Call,  41 

3.  While  instructions  alluding  directly  to  a  witness  have  been  suf- 
tained  by  courts  in  certain  instances,  it  is  better  practice  not  to  direct 
an  instruction  against  a  particular  witness  or  class  of  witnesses.  City 
of  Sandwich  v.  Dolan,  53 

4.  An  instruction  setting  forth  in  substance  that,  if  the  company 
with  knowledge  of  the  use,  did  not  prevent  it  or  protest  against  it,  then 
a  farm  crossing  became  public,  with  all  the  duties,  burdens  and  obli- 
gations thereby  created,  should  not  be  given.  A,  T.  dt  S.  F.  R.  R, 
Co.  V.  Parsons,  93 

5.  Or  one  requiring  a  company  to  use  every  eifort  to  avoid  injury. 
Id.,  93 

6.  An  instruction  presenting  a  false  issue  should  not  be  given.  City 
Qf  AhivgdoH  v.  McGrew,  109 

7.  Nor  one  placing  the  burden  of  proof  upon  the  wrong  party.     hL, 

.   109 
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8.  Nor  one  leaving  the  jury  free  to  assess  damageB  according  to  their 
individual  notioDs,  un^uidcd  by  any  rule  of  damages  and  without  regard 
to  the  damages  sufltained.     I(L^  ]09 

9.  An  instruction  setting  forth  that  the  preponderance  of  the  evi- 
dence is  determined  by  the  number  of  witne&ses  on  each  side,  where  the 
opposing  witnesses  are  equally  credible  and  equally  well   corroborated,' 
and  have  no  greater   interest  in  the  result  of  the  suit,  should  not  be 
given.     Christnianv^  Roy  t  111 

10.  In  a  case  where  the  facts  and  legal  questions  involved  are  few 
and  simple,  care  should  be  taken  that  the  instructions  are  not  un- 
necessarily numerous  and  prolix.     Betting  v.  Ilohbftf,  174 

11.  Tne  term  •*common  run  of  people,"  in  an  instruction,  does  not 
mean  **  reasonably  prudent  men."    National  Syrup  Co.  v.  Carlson^  178 

12.  An  instruction  telling  the  jury  in  effect  that  the  plaintiff  was 
not  guilty  of  nep:ligence  upon  a  given -occiu^ion,  unless  he  had  actual  or 
constructive  notice  of  the  condition  of  the  appliance  that  caused  a  given 
injury,  is  an  invasion  of  the  province  of  the  jury  and  should  not  be 
given.  Whether  the  plaintiff  was  at  the  time  exercising  ordinary  care, 
is  an  issue  to  be  passed  upon,  as  much  as  whether  the  defendant  was 
guilty  of  negligence.    Id.,  178 

13.  An  instruction  invading  the  province  of  the  jury  should  not 
be  given.     T.,  St,  L.  dt  IC  C.  R.  R.  Co.  v.  Crittenden,  469 

14.  Although  a  refused  instruction  mi^ht  well  have  been  given,  no 
complaint  should  be  made  of  the  refusal  when  the  substance  thereof 
was  contained  in  instructions  given.     Razor  v.  Razor,  504 

15.  Instructions  that  are  argumentative  should  be  refused.    Id.,  504 

16.  While  the  court  should  not  give  an  instruction  when  there  is  no 
evidence  to  base  it  upon,  the  probative  force  and  wei${ht  of  competent 
evidence  h  for  the  jury,  and  an  instruction  should  not  be  refused  because 
the  court  may  believe  that  the  weight  of  the  evidence  does  not  support 
it.     P.   Z).    (it  E,  Ry.  Co.  v.  Puckett,  642 

17.  Instructions  should  leave  the  jury  free  to  differ  from  the  court 
as  to  the  weight  of  the  evidence  in  a  given  case.    Id.,  64i 

INSURANCE~See  Ratlkoads,  13,  14,  16. 

1.  Where  a  second  policy  of  insurance  is  tnken  out  upon  given  prop- 
erty, it  does  not  absolutely  void  a  previous  policy  containing  the  clause, 
*'  if  the  assured  shall  have  or  hereafter  accept  any  other  insurance  on 
the  above  mentioned  property,  whether  valid  or  not  *  *  *  with- 
out consent  indorsed  hereon,  *  *  *  then,  in  each  and  every  one 
of  the  above  cases  this  policy  shall  be  null  and  void;"  such  clause 
means  that  no  recovery  can  be  had  on  such  first  policy  without  a 
waiver,  and  while  such  policy  is  in  a  state  of  violation  through  the 
life  of  such  second  policy,  the  cancellation  of  the  second  policy  will  in 
such  case  revive  the  first.     Phenix  Ins.  Co.  v.  Johnston,  66 

2.  Tiie  assurance  of  an  agent  that  a  person  insured  may  rely  upon  the 
consent  of  the  company  in  question  for  additional  assurance,  amounts 
to  a  waiver  of  a  clause  in  a  policy  requiring  consent,  he  being  its  agent  in 
respect  thereto.    Id,t  66 
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3.  In  an  action  upon  a  fire  insurance  pel  icy*  the  defense  b?inff 
breach  of  a  condition  in  procuring;  other  insurance  without  consient,  the 
plaintiff  contendinir  that  such  act  was  waived  by  the  defendant,  thi^ 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judfrment 
for  the  plaintiff.     Id.,  66 

4.  When  a  policy  holder  upplies  to  an  insurer,  seeking  a  certain 
privilefire,  he  is  bound  to  make  his  selection  and  give  notice  of  it  to  the 
injured,  otherwise  the  latter  may  assume  the  permission  is  granted. 
Id.,  66 

5.  A  peron  driving  a  po«t  by  means  of  an  ax  or  pledfire  is  not  engaged 
in  tlie  occupation  of  a  pile  driver,  either  in  the  capacity  of  pile  driver 
or  employe.     Xat.  Accident   Society  of  City  of  Neic   York  v.  Taylor, 

S7 

6.  A  land  owner  building  a  bridtre  upon  his  farm  can  not  be  said 
to  have  chanared  his  occupation  from  that  of  a  farmer  to  that  of  a 
bridge  builder.     Id.,  97 

7.  The  term  "suiervising  farmer,*'  in  the  classification  of  risks  or" 
an  insurance  company,  covers  a  person  who  employs  farm  laborers  and 
docs  but  little  work  himpetf.     Id.^  97 

8.  No  objection  beinar  made  to  proofs  of  de\th,  they  should  be  held 
to  be  of  the  character  required  by  the  company,  and  the  fact  that  the 
company  does  not  admit  a  liability,  doe^  not  affect  the  sufficiency  i>f 
the  proofs.     Id.,  97 

9.  The  knowledge  of  a  husband  of  the  conditions  in  a  policy  of  fire 
insurance  in  his  possession,  the  sam**  covering  his  wife's  property',  is 
the  knowledge  of  the  wife,  he  acting  as  her  agent.  Phoenix  Ins.  Co. 
v.  Mdxfion,  164 

10.  Whore  a  policy  already  issued  and  delivered  contains  a  condition, 
which  by  the  terms  of  the  instrument  can  be  waived  only  in  writing 
jind  by  a  certain  officer  njim«^d,  an  attempted  parol  waiver  by  another 
does  not  bind  the  company.  Nor  is  it  competent  to  show  that  by  a 
contemporaneous  verbal  arrang^'mo nt  made  by  a  special  agent  of  the 
company,  another  difli'rent  and  contradictory  agreement  was  made 
which  modified  or  altered  the  condition  contained  in  the  policy.  Evi* 
dence  of  a  contract  can  not  exist  partly  in  writing  and  partly  in  parol. 
Id.,  164 

11.  If,  when  a  policy  is  issued,  given  property  is  vacant,  and  the 
insurance  agent  states  to  assured,  who  has  no  knowledge  of  or  opportu- 
nity to  know  the  limitation  of  the  agent's  authority,  thit  a  vacancy 
would  not  iiffect  the  liability  of  the  company,  the  policy  is  treated  as 
having  been  issued  with  the  vacancy  clause  stricken  out,  but  not  so 
where  the  statement  is  made  after  the  issuance  of  the  policy.    Id.,  164 

12.  Such  compiiny  may  not  deny  liability  because  of  miprepresentu- 
tion  of  title,  where  the  condition  thereof  is  known  by  both  the  solic- 
iting and  special  agent  of  the  company  at  the  time  of  writing  the  pol- 
icy.   Id.,  164 

13.  Th«  law  does  not  impose  upon  a  widow  having  an  estate  of 
homestead,  the  duty  and  obligation  of  preserving  the  buildings  involved 
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by  insurance  against  lire,  and  of  applying  money  receiyed  from  such 
insurince  to  the  rebuilding  thereof,  in  case  of  destruction  by  fire,  so  that 
the  heir  shall  not  be  deprived  of  the  inheritance.  Home  In  a.  Co.  v. 
Field,  892 

14.  Where  it  is  provided  in  a  policy  that  the  company  shall  not,  in 
any  event,  be  liable  for  an  amount  greater  than  a  certain  proportion  of 
the  value  of  the  property  covered,  and  that  it  will  only  indemnify 
assured,  the  jury  should  not  be  instructed  that  if  they  find  for  the 
&«sured  they  may  award  whatever  the  evidence  shows  the  property  to 
have  been  worth.     Td„  892 

15.  Where  a  policy  provides  that  assured  may  recover  a  certain  per- 
centage of  her  interest  in  given  property,  she  may  so  recover  although 
the  interest  is  only  a  dower  interest.    Id.,  892 

16.  In  a  litigation  concerning  the  separate  property  of  a  wife,  or 
insurance  policies  covering  her  property,  her  husband  can  lawfully  tes- 
tify in  her  behalf.     Id.,  882 

17.  A  provision  providing  that  the  company  will  not  be  liable  for 
loss  by  fire,  until  the  premium  is  actually  paid,  is  legal  but  may  be 
waived.    The  burden  of  proving  a  waiver  ia  upon  the  party  who  apserts 

it.     Id..  892 

18.  To  consfitutft  a  waiver  of  such  a  provision  on  the  ground  of 
extension  of  credit,  so  that  a  court  will  be  ju'^tified  in  ignoring  it  as  a 
part  of  the  contract  of  in<5urance,  the  existence  of  an  indebtedness  from 
the  assured  to  the  company,  for  the  premium,  niii'«t  nppeur.     Id.,    892 

19.  An  option  of  taking  a  policy  at  any  time  during  a  given  month, 
by  paying  the  premium  thereon,  is  not  an  extension  of  credit,  but 
rather  a  refusal  of  credit.  Such  option  can  not  be  exercised  atter  the 
property  has  l)een  destroyed.     Id.,  392 

20.  Evidence  tending  to  bhow  breaches  of  the  conditions  of  a  policy, 
in  that  assured  was  not  sole  owner  of  the  property,  also  false  and  fraud- 
ulent representations  in  his  proofs  of  los!<,  and  that  the  property  was 
vacant  and  unoccupied  when  burned,  may  be  given  under  the  general 
ispue  when  the  action  is  in  assumpsit,  and  it  is  proper  to  sustain 
demurrers  to  pleas  setting  up  the  same.    Id.,  892 

21.  The  laws,  rules  and  regulations  of  benevolent  associations  are  to 
be  given  a  reasonable  and  liberal  construction,  and  one  that,  so  far  as 
it  may  be  consistently  done,  will  advance  the  generous  and  beneficent 
ends  and  designs  thereof.     Alexander  v.  Parker,  455 

22.  Where  a  fund  would*  in  a  certain  case,  come  to  the  children  of 
assured,  as  beneficiaries,  they  can  not  be  said  to  be  prosecuting  or  de- 
fending as  heirs,  their  right  to  such  fund  being  contested  by  another, 
and  such  other  is  a  competent  witness  in  his  own  behalf.    Id.,         455 

23.  Where  a  party,  a  widow,  claims  such  fund  as  a  dependent,  evi- 
dence showing  that  she  received  no  property  from  her  husband's  estate 
is  admissible,  he  not  having  been  the  person  injured.     7^.,  455 

24.  The  letters  of  deceased  to  such  person  are  admissible  in  such 
case,  they  tending  to  establish  dependency.    Id.,  4^,5 
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25.  Tba  wish  and  desire  of  sach  decpa«ed  member  ongbt  to  be 
observed  and  carried  oat.  It  ou^ht  not  1o  be  defeated  by  strict  an* I 
technical  interpretations  or  definitions  of  a  given  word.  Such  word 
on^ht  to  be  given  a  meaning  that  will  not  defeat  the  intention  of 
deceased,  if  such  meaning  be  not  inconsistent  with  the  use  made  of  it 
in  the  statutes  of  the  State  in  which  the  association  was  ori^nized,  and 
in  the  constitution  and  laws  thereof.  The  design  and  purpose  of  such 
stntntes,  and  the  objects  and  aims  of  the  association  and  of  the  deceased 
member  must  be  kept  in  view,  and  the  word  given  an  interpretation 
that  is  in  birmony  therewith,  and  one  tliat  will  advance  these  purposes 
and  designs,  if  it  be  reasonably  pofr*ible  to  do  so.     Id.,  455 

26.  In  order  to  be  deem'>d  a  dependent,  it  need  not  appear  that  such 
person  has  no  other  possible  means  of  support.  That  deceased  fur- 
nished some  assistance  is  enough.     Id.,  455 

27.  In  the  case  presented,  this  court  holds  that  an  affianced  wife 
must  be  looked  upon  as  a  dependent  within  the  terms  of  the  contract  f  f 
insurance.     Id-,  455 

28.  If  an  insurance  company,  after  notice  of  a  loss  and  with  full 
knowledge  of  the  facts,  resolves  not  to  pay.  and  places  its  r«^fusal  on  the 
distinct  ground  of  non-liability,  formal  proofs  of  loss  must  be  conpid- 
ered  waived.     Home  Ins.  Co.  v.  Bethel,  475 

29.  Likewise  where  refusal  to  pay  is  based  on  the  ground  that  as- 
sured bad  no  insurable  interest  in  the  property  at  the  time  of  the  loss. 
Id.,  475 

30.  Provisions  in  policies  of  insurance  providing  that  they  shall 
become  void  if  there  be  a  change  in  the  title  of  the  property  insured, 
are  to  be  construed  strictly.     Id.,  475 

31.  This  court  holdp,  in  view  of  the  evidence,  that  the  title  to  the 
property  in  question  was  neither  **  mortgaged  nor  incumbered  ''  by  the 
giving  of  the  executory  contract  of  sale  involved.     Id.,  475 

82.  Although  at  the  time  of  a  given  fire  the  owner  of  property 
insured  has  outstanding  a  contract  for  the  sale  of  the  same,  there  re- 
mains in  him  an  inf^urable  interest,  and  a  right  of  recovery  exists  as  to 
the  extent  of  such  interest.     Id.,  475 

33.     A  waiver  of  a  condition  in  an  insurance  policy,  declared  and 

raised  by  the  law  as  the  legal  result  of  acts  done,  and  facts  proven,  does 

not  need  the  consent  or  acquiescence  of  the  company  or  any  of  its  agents. 

Id.,  475 

INTEREST— See  Jcdgments  and  DRcnsEs,  4. 

JUDGMENTS  AND  DECREES— See  Pabtnership.  3. 

1.  Where  questions  of  fact  have  been  fairly  and  intelligibly  pre- 
sented to  a  jury  and  no  improper  evidence  admitted,  the  judgment  will 
not  be  reversed  for  the  reason  alone,  that  a  wrong  conclusion  was 
reached,  provided  there  was  evidence  introduced  to  support  the  verdict- 
Angus  v.  Foster,  19 

2.  The  judgment  of  the  trial  court  will  not  be  reversed  on  the  ground 
of  being  against  the  evidence,  where  the  evidence  of  the  successful 
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party,  considered  by  itself,  is  clearly  sufficient  to  support  tbe  verdict. 
Id.,  19 

3.  A  personal  decree  should  not  be  rendered  in  a  gri^en  case  against 
certain  defendants  without  proving  their  liability.  McKenzie  v.  H.  L. 
dt  A.  Ins.  Co,f  157 

4.  In  case  of  unreasonable  and  vexatious  delay  in  payment  of  an  ' 
amount  found  due  a  given  party,  interest  may  be  allowed  thereon  from 
the  date  the  same  was  due  and  payable.    Larson  v.  Johnson,  198 

5.  Tbe  question  that  the  judgment  in  a  given  case  was  excessive,  caa 
not  be  primarily  raided  herein.    Id.,  198 

6.  Tbe  suggestion  thait  the  common  count  in  tbe  declaration  in  a 
given  case  is  insufficient  to  support  a  judgment  for  the  plaintiff  upon 
his  theory  of  the  evidence,  should  not  be  primarily  made  herein.  Where 
such  objection  is  made  at  any  time  before  final  judgment,  the  declara- 
tion can  be  amended  and  the  objection  obviated.  It  is  too  late  to  make 
it  upon  appeal  to  this  court.    Dick  v.  Eddings,  488 

7.  The  judgment  of  the  County  Court  upon  the  report  of  an  admin- 
istrator is  a  separate  judgment  upon  each  item  therein,  and  an  appeal 
from  such  judgment,  brings  up  only  the  items  appealed  from.  Wilkin- 
son V.  Ward,  541 

JURISDICTION. 

1.  A  court  of  chancery  has  power  to  wind  up  the  affairs  of  a  club 
and  order  the  property  sold,  where  it  has  been  dissolved  in  substance 
by  the  disseniions  of  the  parties,  and  where  the  object  for  which  tbe 
same  was  formed  was  impossible  of  further  attainment.  Euty  v. 
Merrill,  193 

2.  Jurisdiction  in  the  appointment  of  a  conservator  is  as  exclusive  as  • 
that  in  the  appointment  of  an  executor.     Snyder  v.  Snyder,  219 

3.  The  jurisdiction  to  appoint  conservators  is  exclusive  in  Probate 
Courts,  in  those  counties  where  such  courts  are  established,  and  in  tbe 
County  Courts,  in  those  counties  where  Probate  Courts  are  not  estab- 
lished.   Id.,  219 

4.  Upon  an  appeal  from  the  Probate  to  the  Circuit  Court  of  a 
person  adjudged  to  be  distracted,  no  order  having  been  made  in  the 
Probate  Court  as  to  the  appointment  of  a  conservator,  the  Circuit  Court 
can  not  act  in  the  matter  of  such  appointment.    Id.,  219 

5.  A  justice  has  jurisdiction  to  issue  a  search  warrant  upon  tho  mak- 
ing of  a  proper  affidavit  therefor.     Wilmerton  v.  Sample^  254 

6.  This  court  has  appellate  jurisdiction  only,  and  the  question  of 
what  would  be  a  reasonable  attorney's  fee,  is  one  of  fact  upon  which 
one  is  entitled  to  a  trial  by  jury.  A  motion  for  an  allowance  of  attor- 
ney fees  in  this  court,  the  motion  being  taken  with  the  case,  comes  too 
late,  the  same  being  made  after  the  court  had  taken  the  case  for  deter- 
miifation.     Wabash  R.  R.  Co.  v.  Kime,  272 

7.  It  is  an  essential  condition  of  the  jurisdiction  of  courts  of  chancery 
to  restrain  proceedings  at  law,  that  the  party  complained  of  is  exercising 
an  unfair  advantage  by  his  proceedings  which  must  necessarily  produce 
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iujuslice,  and  that  it  is  therefore  a^iraiDst  conscience  that  he  shonld 
make  use  of  such  advantaipe.     Thorndike  t.  Thf^rnd  ke,  491 

8.  Such  juri^idiction  may  be  extended  so  as  to  stay  proceedings  in 
another  State  or  a  forei^  country,  not  by  attomptinf?  to  direct  or  con- 
trol the  foreigrn  court;  but  by  operatin^r  in  perfonam  upon  the  parties 
to  the  suit  where  they  are  resident  within  the  territorial  limits  of  the 
court  whose  power  is  invoked,  and  without  regard  to  the  situation  of 
the  subject-matter  in  dispute,  chancery  will  consider  the  equities 
between  the  ptirties  and  decree  in  personam  according  to  those  equities. 
Id,,  491 

9.  Such  jarisdiction  will  not  be  exercised  un1ef«  to  prevent  an 
inequitable  and  an  ui.conRcionable  result,  likely  to  flow  from  the  use  of 
the  advantage  about  to  be  obtained  in  the  proceedincrs  at  law.    Id., 

491 

10.  As  a  general  rule,  if  one  by  the  laws  of  a  given  State  may 
inherit  property,  he  holds  it  subject  to  the  laws  of  that  State  with  ref- 
erence to  the  collection  of  debts.     Id,,  491 

11.  The  question  whether  a  lower  court  had  jurisdiction  of  a  given 
controvemy  should  not  be  primarily  raised  herein.  Trustees  SoIdUrs 
Orphans  Home  v.  Lyon,  615 

12.  In  a  controversy  where  there  is  a  common  fond  in  which  persons 
named  have  an  interest,  the  same  beinif  in  the  hands  of  trustees  a.s 
agents  of  the  State,  they  claiming  under  a  given  contract  the  right  to 
apportion  such  fund  according  to  their  judgment,  such  persons  bein^ 

.  claimants,  may  seek  in  a  court  of  equity  the  relief,  if  any,  to  which 
they  are  entitled.     Id.,  615 

13.  In  the  case  pre^nted.  the  sureties  of  an  abscond ini?  cpntractor 
undertook  the  completion  of  the  work  in  hand,  the  sara«*  bein^of  a  pub- 
He  character;  the  trustees  having  control  thereof  asserted  the  right  to 
prefer  claimants  in  their  discretion;  a  sum  of  money  had  been  obtained 
by  the  contractor  from  the  trustees  upon  the  exhibition  of  receipts  from 
two  of  the  sub-contractors,  which  he  had  obtained  by  ^ving  them 
checks  upon  a  Uink  in  which  he  had  no  funds,  said  sum  bein^  deposited 
in  a  bank  named.  This  c^urt  holds,  in  view  of  the  evidence,  that  the 
fund  in  the  Ixink  should  be  regarded  as  thou^rb  it  had  not  passed  from 
the  hands  of  the  trustees;  that  the  fact  that  some  of  the  creditors  gar- 
nished such  money  is  not  to  be  regarded  as  a  reason  for  giving  them  an 
exclusive  interest  therein,  they  being  permitted  to  share  equitably  in 
the  fund  in  the  band<^  of  the  trustees;  that  there  is  no  merit  in  the  con- 
tention that  a  certain  corporation  should  be  postponed  to  other  cred- 
itors because  the  stockholders  thereof  were  sureties  upon  the  bond  of 
said  contmctor;  that  the  decree  of  the  trial  court  tonchinff  the  distribu- 
tion of  the  fund  in  the  hands  of  the  trustees  was  proper,  but  that  so 
much  of  it  a<s  related  to  the  fund  in  bank  can  not  stand  for  the  reason 
that  there  was  no  service  upon,  or  entry  of  appearance  by  it*  and  directa 
that  the  decree  be  in  part  reversed  and  the  cause  remanded;  that  the 
bank  be  made  a  party,  and  that  if  upon  hearing  as  to  it,  it  appear*  that 
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the  facts  are  as  alleged,  the  fund  on  deposit  with  it  shalfbe  distributed 
as  ia  said  decree  set  forth.     Id.,  615 

JURY— See  Appeal  and  Erhor;4,  8,  9,  10;  Courts,  1,  2;  Drainage,  3. 

LAJNDLORD  AND  TENANT. 

1.  In  a  controversy  touchincr  the  cancellation  of  a  lease,  questions  of 
account  having  been  l>^f  t  to  arbitrators,  the  balance  due  the  tenant  being 
sued  for,  this  court  affirms  the  judgment  in  Lis  favor.  Grimtnett  v. 
Smith,  677 

2.  A  landlord's  lien  on  crops  for  rent  is  paramount  to  the  lien  of  an 
execution.     Travera  v.  Cook,  680 

8.  Such  lien  does  not  invest  him  with  the  title,  either  general  or  spe- 
cial ;  it  and  the  right  to  possession  remain  in  the  tenant  subject  to  be 
divested  by  an  appropriate  proceeding  at  law.    Id»,  680 

4.  A  landlord  having  such  lien  can  not  in  the  absence  of  the  levy  of 
a  distress  warrant,  mi) intain  replevin.     Id,,  680 

6.  Thia  court  declines  to  affirm  a  judgment  for  the  plaintiff  in  an 
action  based  upon  a  landlord's  failure  to  build  a  barn.  Stuffleheam  v. 
Heece,  687 

LIBEL  AND  SLANDERT. 

1.  Sec.  1,  Chap.  126,  R.  S.,  is  applicable  to  verbal  slander  only. 
Jacksonville  Journal  Co.  v.  Beymer,  443 

2.  The  Legislature  of  this  State  having  made  actionable  the  speak- 
ing of  words  importing  unchastity,  when  the  defamation  is  verbal 
merely,  the  words  must  in  their  common  acceptation  amount  to  such 
a  charge  in  order  to  render  (hem  actionable  per  se.     Id.,         443 

3.  If  the  publication  tends  to  impeach  the  virtue  or  reputation  of  a 
given  party,  the  cause  of  action  for  a  libel  is  complete.    Id.,  443 

4.  To  say  that  a  married  woman  '*  has  run  off  with  another  fellow/* 
is  sufficient  to  convey  the  impression  that  she  was  guilty  of  adultery. 
Id.,  443 

6.  Where  language  is  ambiguous  only,  capable  of  being  understood 
in  a  double  sense,  one  very  damaging,  the  other  com pji rati vely  harm- 
less, a  publisher  can  not  object  that  his  readers  gave  it  the  sinister  mean- 
ing.   Id.,  443 

6.  This  court  will  not  ordinarily  interfere  with  the  finding  of  the 
jury  in  such  cases.    Id.,  443 

LIMITATIONS-See  Agency,  3. 

1.  In  the  case  presented,  this  court  holds,  that  the  statute  of  limita- 
tions was  improperly  pleaded  to  the  fifth  and  sixth  counts,  whereby  the 
declaration  was  amended,  for  the  reason  that  they  were  a  mere  re-state- 
ment  of  the  cause  of  action  set  out  in  the  other  counts  thereof.  C.  dt 
A.  R  R.  Co.  V.  Henneherry,  126 

LOTl'ERY— See  Gift,  2. 

MALICE. 

1.  Malice  in  law  does  not  necessarily  imply  hatred  or  ill  will;  a 
motive  wrongful  and  unjustifiable  is  malicious.     Tate  v.  Watts,    103 

MANDAMUS. 

1.    Mandamus  will  not  lie  where  the  right  sought  to  be  enforced  is 


604  Appellate  Coubts  of  Illinois. 

MANDAMUS,^  Continued. 

doubtful.    The  granting  or  refusal  of  the  writ  is  discretionary.     Pto- 
ph  V.  Trust eea  of  Schools,  60 

2.  Where  an  office  is  already  filled  by  an  incumbent,  exercisinir  its 
functions  under  color  of  right,  mandamus  will  not  He  to  compel  the 
admission  of  another  claimant,  nor  to  determine  the  question  of  title. 
Id..  60 

8.  The  office  of  the  writ  of  mandamus,  when  directed  to  subordinate 
tribunals  exercising  judicial  or  discretionary  power,  is  to  compel  them 
to  act  where  it  is  their  duty  to  act,  but  never  to  compel  them  to  decide 
in  a  particular  manner.    Id.,  60 

MASTER  AND  SERVANT— See  Personal  Tnjurifb.  18. 

1.  An  employe  should  use  the  care  ordinarily  ex^rcined  by  reasonably 
prudent  men  under  similar  circumntances,  to  avmd  injury  while 
engaged  in  a  given  employment.    National  Syrup  Co.  v.  Carlson^    178 

2.  The  question  of  the  rpnsonnblt^ness  of  the  discharge  of  a  servant 
is  for  the  jury.    Storer  M/g>  Co.  v.  Lafz,  230 

8.  In  an  action  broui^ht  by  a  mother  to  recover  the  wages  of  a  minor 
son.  employ!  d  undi^r  a  written  contract  providing  that  one  dollar  per 
week  should  be  deducted  therefrom,  until  $100  was  accumulated,  the 
•ame  to  be  retained  as  liquidated  damages  should  he  leave  his  employ* 
ment  before  the  expiration  of  two  years  or  be  discharged  for  reasonable 
cause,  this  court  holds  that  he  was  not  disch  irged  for  such  cause,  and 
declines  to  interfere  with  the  judgment  for  the  plaintiff.    Id,,         230 

4.  An  oral  contract  of  service  for  three  years  is  against  the  statute 
of  frauds,  and  where  a  suit  thereon  is  brought  before  a  ju»tioe,  such 
plea  being  presumed,  there  can  be  no  recovery  except  upon  a  quan- 
turn  met^it  as  to  the  services  actually  rendered,  and  to  sustain  a  recov- 
ery upon  that  theory  requires  prodf  of  the  value  of  the  services,  and  in 
such  case  it  is  immaterial  whether  a  person  was  rightfully  discharged 
or  not,  the  contract  providing  for  the  retention,  each  week,  of  a  certain 
percentage  of  salary,  to  be  forfeited  if  the  servant  (eft  his  employment 
before  the  end  of  the  term,  or  was  rightfully  discharged,  and  paid  hiui 
if  be  remained,    Barrett  v.  i?i7fy,  258 

5«  Wbenft  a  master  pruvides  or  prepares  the  place  in  which  his  serv- 
ant is  to  work,  the  law  does  not  make  him  a  guarantor  of  its  safety. 
It  rft)uire«  of  him  only  the  exercise  of  reasonable  or  ordinary  care  to 
hav^  and  keep  it  re.isonably  fit  for  the  use  to  which  it  is  put  Consofi- 
4fii/rW  (\m/  (\fc.  V.  Sckel'er^  619 

6«  U  he  exercises  this  c^re  in  selecting  or  ordering  the  material 
nH)uire^).  and  in  employing  competent  persons  to  ooostmci  or  prepare 
the  )>1.KN»,  ami  there  is  no  obvious  defect  of  plan,  material  or  work,  he 
wiU  uv^t  bo  lia^Ue  for  an  injury  to  the  servant  lesolting  from  any  that 
isUtont.    M,  619 

7.  ^v.  1<^  ChAp.  9kx  R.  &.  implies  that  where  no  ttMbennaii  it 
rtiH'K\\-xsi,  It  is  the  du*y  v>f  miners,  and  a  part  of  their  empiofnent,  to 
c*r*iul  y  o*x?>erve  th^  rvx»f  unJer  which  they  are  working,  irsm  day  to 
U»^>',  Auvl  to  $el  pcv^p*  wtien*v«r  they  appear  lo  be  seeded.    Id^       619 
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8.  Where  a  timberman  is  employed,  miners  are  not  thereby  relieved 
of  the  duty  of  observing  the  conditioa»,  and  promptly  reporting  to  the 
mine  manager  or  timberraan  any  signs  of  danger  they  may  discover 
which  require  his  service,     /rf.,  619 

9-    While,  after  an  accident  ha<)  occurred,  it  may  be  easy  to  see  what 
would  have  prevented  it,  that,  of  itself,  does  not  prove  nor  tend  to 
.  prove  that  reasonable  or  ordinary  care  would  have  anticipated  and  pto- 
Tided  Hgainst  it.    Id.,  619 

10.  Mine  owners  in  this  State  are  under  no  statutory  obligation  to 
absolutely  keep  the  roof  of  a  mine  so  propped  that  it  will  not  fall.    Id.^ 

619 

11.  Where  a  personal  injury  to  a  servant  is  the  result  of  the  negli- 
gence of  fellow-servants,  the  master  is  not  liable  unless  some  preceding 
personal  negligence  on  his  part  also  led  directly  to  it  as  a  cause.     Id., 

619 

12.  The  employment  of  a  timberman  in  a  mine  is  not  an  exception 
to  the  rule  that  servants  in  a  given  employment  assume  all  risk  of 
injury  arising  from  the  negligence  of  fellow -servants,    /d,  ^  619 

13.  An  employer  is  not  bound  to  give  his  servant  notice  of  "  the 
ordinary  dangers  pertaining  to  the  particular  service,"  for  the  reason 
that  all  persons  engaged  in  it  are  prt>sumed  to  know  them.    Id,,      619 

14.  In  the  case  presented,  this  court  holds  that  in  failing  to  discover, 
before  the  accident  in  question,  the  dangerous  condition  from  which  it 
resulted,  defendant  did  not  fall  short  of  the  measure  of  its  duty  to  the 
plaintiff.    Id.,  619 

15.  Whether  or  not  a  railroad  company  expected  and  required  its 
brakeman  to  disconnect  carti  while  in  motion,  is  a  question  of  fact  for 
the  jury  in  a  given  case.    P.  D.  dt  E.  Ry.  Co.  v.  Puchett,  642 

16.  If  a  brakeman  is  required  by  his  company  to  perform  his  duties 
in  a  manner  known  to  be  perilous,  when  a  safer  mode  might  be 
adopted,  it  becomes  the  duty  of  the  brakeman  to  determine  whether  he 
will  accept  service  under  such  rules,  or  remain  in  such  employment. 
If  be  accepts  and  remains  he  must  be  deemed  to  have  assumed  the  extra 
hazard  of  doing  the  work  as  required  by  the  empl(>yer,  and  what  addi- 
tional dangers  attend  such  performance  of  the  work,  is  a  question  of 
fact,  not  of  law.    Id.,  _  642 

17.  It  does  not  follow  that  such  employe  can  not  by  any  possibility, 
recover  for  an  injury  received  while  doing  the  work  in  the  more  dan- 
gerous though  required  manner.  He  only  assumes  the  extra  hazards 
attendant  upon  the  required  manner  of  doing  the  work,  and  if  he  exe- 
cutes the  duty  with  care  and  caution,  proportionate  to  such  additional 
dangers,  it  can  not  be  said  that  he  has  failed  to  use  ordinary  care, 
merely  because  he  consented  to  undertake  the  performance  of  an  act  in 
a  manner  required,  when  a  less  dangerous  mode  might  have  been 
adopted  by  the  employer,     /d.,  642 

18.  If  a  brakeman  be  required  to  thus  do  such  work,  and  while 
attempting  to  perform  it  with  care  and  prudence  commensurate  with 
the  increased  danger  of  euch  duty,  he  is  injured,  not  by  some  ptril 
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attendaDt  upoo  the  uianaer  of  doin^  (he  work,  but  by  a  dan^^er  arisinflr 
from  a  failure  of  the  railroad  company  to  use  n'asonable  care  to  di$- 
cbiir^  a  duty  incumbent  by  law  upoo  it,  a  recovery  may  be  had  for 
pucb  injury.    Id.,  G42 

MORTGAGES— See  Administration.  15.  16.  17. 

1.  Upon  a  bill  brought  to  set  aside  a  certain  mortfir^ge,  and  to  can' 
eel  notes  secured  thereby,  upon  the  ftround  that  i>aid  notes  hud  been 
extorted  from  their  maker  tiirough  fraud  and  duress  accomplished  by, 
and  in  connection  with  a  criminal  process  imued  from  a  ju<$tice  court, 
this  court  declines  to  interfere  with  a  decree  declaring,  among*  other 
thinjETSt  said  niortgasre  to  be  null  and  void,  and  directing  that  the  same 
t)e  Fet  afiide  as  a  cloud  on  the  title  of  complainant,  and  that  the  defend- 
ant be  perpetually  eijoined  from  atleraptin£  to  ehforce  the  same. 
Brtidley  v.  Irtsht  85 

2.  Upon  a  bill  filed  to  foreclo«e  a  mortf^i^re  made  by  husliand  and 
wife,  to  secure  notes  made  by  the  wif^,  it  beicifr  alh  ged  therein  that  she 
had  died,  leaving  a  defendant  nam^i  her  only  heir  at  law,  there  being 
no  admission  in  ihe  answer,  of  such  death  or  heirf'hip.  the  same  should 
be  proved  in  order  to  show  that  the  necessary  parties  were  before  the 
court.     MrKenzie  v.  H.  L.  dt-  A.  Ins,  Co.,  157 

3.  A  mortgagee  in  possession  is  respon^^ible  for  looses  occiisioned  by 
his  gross  negligence  or  wilful  default,  but  he  will  not  be  held  account- 
able for  anything  more  than  the  actual  rents  and  profits  received  from 
property  in  the  poH>e>Hiou  of  tenants  unless  there  has  been  wilful 
default  or  gross  noglig^nc:;  on  hi^t  part.  Where  neither  such  default  nor 
negligence  is  proved,  the  roorttrugee  is  to  be  held  to  have  exercised  the 
reasonable  diligence  required  of  biui.     Stevens  v.  Payne,  202 

4.  If  offers   were  made  in  a  given  case,   the  rejection  of  which 
'    would  create  a  liability  to  account  for  increased  rent  Ia«t  in  the  par- 
ticular instances,  such  facts  will  afford  no  justification  for  charging 
more  than  the  amount  so  lost,  or  for  going  back  and  making  a  general 
charge  of  rental  values  for  a  series  of  years.     Id.,  202 

5.  A  mortgagor  residing  near  such  property,  with  opportunity  of 
knowing  how  the  property  was  rented  or  managodt  should  take  an 
interest  in  it,  afford  his  aid  and  advise,  and  communicate  any  cause 
of  dissatisfaction  to  the  mortg-agee.     Id,,  202 

6.  A  chattel  mortguge  on  a  stock  of  goods,  providing  that  such 
goods  may  be  sold  in  regular  course  of  business,  is  not  valid  as  against 
the  rights  and  interests  of  third  persons,  but  as  between  the  parties  it  is 
good.     Stcaim  v.  Humphreys,  370 

7.  A  substantial,  not  merely  a  nominal  diminution,  is  intended  by 
a  clause  in  a  chattel  mortg-age  authorizing  the  taking  by  the  mortgagee 
of  property  mortgaged,  upon  the  ground  of  dimiuution  in  value.  Sol- 
onwnY.  Friend,  407 

MUNICIPAL  corporations. 

1.  The  provisions,  and  not  the  title  of  a  given  ordinanc<»,  must  be 
looked  to  in  order  to  see  to  whom  it  applies.  City  of  Saving  VaHetf 
▼.  Ilenning,  159 
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2.  It  is  the  duty  of  a  municipality  chaujringasafe  exislinp:  highway, 
to  do  RO  in  such  manner  as  to  leave  the  same  reasonably  sufficient  in 
width  and  method  of  construction  to  answer  the  purposes  of  a  public 
way  under  all  ordinary  conditions  and  in  view  of  ordinary  accidents.  If 
it  can  not  make  such  hif;hway  reasonably  safe  after  a  change,  it  should 
forbear  to  make  it.     City  of  JoUet  v.  Shufelty  208 

3.  If  a  person,  while  observing  due  care  for  his  personal  safety,  be 
injured  by  the  combined  result  of  an  accident  and  the  negligence  of  a 
city  or  village,  and  the  injury  would  not  have  been  sustained  but  for 
such  negligence,  yet.  although  the  accident  be  the  primary  cause  of  the 
injury,  if  it  was  one,  v/hich  common  prudence  and  sagacity  could  not 
have  foreseen  and  provided  again>it,  the  negligent  municipality  will  be 
held  liable  for  the  injury.     7rf.,  208 

4.  The  running  away  of  a  horse  is  an  ordinary  accident.    Jrf.,    208 

5.  Ordinances  to  be  valid  must  be  reasonable;  ihey  must  not  be 
oppressive;  they  must  be  fair  and  impartial,  and  not  so  framed  as  to 
allow  their  enforcement  to  rest  in  official  discretion.  Bich  v.  City  of 
Napervilhi  222 

6.  Where  public  parades  and  demonstrations,  whether  religious  or 
political,  do  not  threaten  the  public  peace,  or  substantially  interfere 
with  the  rights  of  others,  every  measure  repressing  them,  whether  by 
legislative  enactment  or  municipal  ordinance,  is  an  encroachment  upon 
fundamental  and  constitutional  rights.     Id.,  222 

7.  Upon  proceedinars  against  niprabers  of  the  *•  Salvation  Army  " 
for  the  breach  of  an  ordinance  prohibiting  the  parading  of  streets  by  any 
organization  without  first  securing  the  permission  of  the  city  council, 
this  court  holds  the  same  to  be  void,  upon  the  ground  of  its  being  unrea- 
sonable, oppre'-sive,  and  so  framed  as  io  allow  its  enforcement  to  rest  in 
unregulated  official  discretion.     Id.,  222 

8.  The  making  of  a  plat  of  a  town,  or  an  addition,  is  for  the  pur- 
pose of  subdividing  the  land  into  smaller  parcels,  to  be  described  by  the 
terms,  lols  and  blocks,  and  to  invest  the  public  with  certain  rights  in 
the  streets,  alleys  and  other  public  places  therein  designated.  Johnson 
V.  People,  402 

9.  There  is  no  necessity  that  all  the  land  within  corporate  bound- 
aries shall  be  platted,  and  the  municipal  jurisdiction,  so  far  as  local 
improvement  or  government  is  concerned,  is  not  barred  by  such  fact: 
the  ordinances  ma^r  be  enforced  and  all  municipal  functions  may  be 
exercised  without  hinderance.    Id.,  402 

10.  The  vacation  of  a  portion  of  an  addition  to  a  town  does  not  elimi- 
nate the  same  from  its  corporate  limits.     Id.,  402 

11.  Upon  an  information  in  the  nature  of  a  quo  tparranto  charging 
a  person  named  with  usurpinsr  the  office  of  police  magistrate  of  a  certain 
town,  said  person  residing  upon  a  portion  of  a  vacated  addition  to  said 
town,  the  only  question  being  whether,  owing  to  such  vacation,  he  was 
eligible  to  such  office,  this  court  holds,  in  view  of  the  evidence,  that  the 
judgment  for  the  complainants  can  not  stand,  and  directs  that  judg- 
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tuent  i)e  entered  for  the  defendunt  in  the  information  and  that  he  recover 
hifi  costs.    Id.t  402 

12.  In  an  action  brought  to  recover  from  a  municipal  corporation  a 
sum  named,  plaintiffs*  claim  being  ba<«ed  upon  the  alleged  liability  of 
defendant  to  compensate  thf*m  in  part  for  the  expense  of  building  a 
sidewalk  in  front  of  their  property  therein,  a  motion  at  a  meeting  of  the 
village  board  to  allow  a  certain  ^um  being  paissed  without  a  call  of  the 
yeas  and  nays,  the  bill  of  plaintiffs  in  such  sum  being  rejected  at  a  sub- 
sequent meeting,  when  an  allows  nee  of  one- half  thereof  was  pasned 
upon  a  call  of  the  3'6as  and  nays,  said  f^uni  being  paid,  the  statute  under 
which  the  village  was  organized  providing  tliat  *'  the  yeas  and  nays  shall 
be  taken  upon  *  *  *  all  propositions  to  create  any  liability  against 
the  city/*  this  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  judgment  for  the  defendant    Hackman  ▼.  Village  qf  Staunton, 

409 

18.  A  town  in  a  county  under  township  organization  may  lawfully 
build  a  town  hall.  Likewise  such  town,  lik^  an  individual,  maychan^ 
its  purpose  and  rescind  its  fornier  action  to  this  end,  unless  some  right 
in  another  has  been  acquired  or  has  vested  under  its  action.  Thorp  v. 
King,  513 

14.  The  power  of  a  town  to  erect  a  hfHl  or  to  rescind  a  former  deter> 
mination  to  do  so,  may  be  ezercidcd  at  the  regular  annual  town  meet- 
ing or  at  a  Bpecial  town  meeting,  if  called  for  that  purpose.    Id.,    513 

15.  All  electors  are  charged  with  notice  of  the  time  when  an  annual 
town  meeting  will  be  held,  and  also  with  knowledge  that  any  and  all 
corporate  business  of  the  town  may  then  be  lawfully  transacted.    /<2., 

518 

16.  In  the  case  presented  this  court  holds,  in  view  of  the  evidence, 
that  the  annual  town  meeting  in  question  had  full  power  and  authority 
to  consider  and  act  upon  a  proposition  to  abandon  the  erection  of  a 
town  hail  and  to  rescind  the  action  of  a  previous  special  meeting,  though 
the  notice  of  the  town  clerk  as  to  the  convening  of  such  town  uieeting 
contained  no  statement  that  such  was  the  object,  or  one  of  the  objects, 
of  the  meeting,  unless  such  rescission  illegally  affected  some  vested  right 
or  interest  of  another,  and  that  such  was  not  the  case  herein.     7(f.,     518 

17.  A  tax  piiyer  who  has  paid  taxes  levied  for  a  certain  purpose  by  a 
town,  does  not  become  thereby  invested  with  such  right  as  to  deprive 
the  town  which  had  all  its  power  from  a  majority  of  the  legal  voters 
thereof,  from  withdrawing  from  the  completion  of  such  purpose;  all 
that  is  required  in  such  cases  is  a  restitution  to  tax  payers.    Id.,      513 

18.  No  contract  for  the  erection  of  a  town  hall  or  any  part  of  the 
work  of  its  construction  having  been  entered  into  when  the  annual 
town  meeting  decided  not  to  build,  the  fact  that  the  building  committee 
afterward  contracted  for  its  construction  and  paid  certain  sums  of 
money  under  such  contract^  can  not  operate  retroactively  and  make 
invalid  the  action  of  the  town  meeting.    Id.,  513 

19.  The  fact  that  the  auditincr  board  of  the  town  audited  the  dis- 
bursements of  the  building  committee  and  accepted  the  same  as  valid 
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appropriatioDs  from  the  building  fund,  can  have  no  bearinjar  npon  the 
question  of  the  power  of  the  annual  town  meeting  to  act.    Id. ,        513 

20.  Ordinances  designed  to  prevent  the  danger  to  persons  and  prop- 
erty incident  to  the  rapid  movement  of  trains  through  municipal  cor- 
porations, are  in  the  nature  of  police  regulations  and  sustainable  only 
as  such.     Daggan  v.  P.  />.  c#  E,  By.  Co,,  536 

21.  A  municipal  ordinance  limiting  the  speed  of  all  trains  to  eight 
miles  per  hour,  contravenes  a  legislative  act  providing  that  ordinances 
shall  not  limit  speed  in  case  of  passenger  trains  to  less  than  ten  miles 
per  hour,  nor  in  other  cases  to  less  than  six  miles  per  hour.  This  court 
holds  invalid  such  ordinance  in  the  case  presented.    Id.,  536 

22.  This  court  holds  Ihat  the  ordinance  in  question  was  not  properly 
proved  and  was  rightfully  rejected,  the  proof  being  that  the  book  pro- 
duced "  was  the  published  ordinances  of  the  villnge  under  which  the 
village  acted  in  the  year  1887,'*  it  not  appearing  that  the  book  pur- 
ported to  be  published  by  the  authority  of  the  village  corporation,  nor 
when  the  particular  ordinance  took  effect.    Id.,  536 

NEGOTIABLE  INSTRUMENTS-See  Banks,  1,  2,  8,  4.  5;  Guaranty. 

1.  In  an  action  upon  a  promissory  note,  there  being  a  verdict  for 
the  plaintiff,  defendant  subsequently  moving  for  a  new  trial  upon  the 
ground  that  he  was  prevented,  through  sickness,  from  attending  the 
trial,  and  presenting  his  case  as  set  up  in  his  plea  of  set-off  and  bill  of 
particulars  filed,  (his  court  declines  to  interfere  with  the  action  of  the 
Circuit  Court  denying  the  same.     Bruson  v.  Clarke  88 

2.  A  bank  check  in  this  State  transfers  the  money  of  the  drawer  in 
the  bank  to  the  drawee,  the  moment  the  check  is  delivered,  and  from 
that  moment  it  ceaf-es  to  be  the  property  of  the  drawer  and  belongs  to 
the  drawee^or  his  assignee.     McAllisfer  v.  Oherne,  Hosick  dt  Co.^    287 

3.  The  payee  of  checks  drawn  upon  the  funds  of  a  firm,  by  its  asrent, 
authorized  to  so  draw  in  business  matters,  must  be  held  to  have  received 
guch  firm's  money  on  a  gambling  debt,  where  the  checks  were  given  to 
cover  the  losses  of  such  agent  through  gaming.     Id.,  2b7 

4.  Proof  of  the  execution  of  an  instrument  sued  on  is  not,  under  our 
statute,  nec6t<sary  as  at  common  law,  unless  that  issue  be  raised  by  a 
verified  plea  denying  its  execution.     Soaps  v.  Eichherg,  375 

5.  Where  the  genuineness  of  the  signature  is  not  denied,  but  the 
defense  is,  that  the  instrument  has  been  altered  since  it  was  signed,  a 
plea  setting  out  in  detail  the  alleged  alteration,  is  more  appropriate 
than  to  attempt  to  raise  the  point  by  filing  a  verified  plea  denying  its 
execution.    Id.,  375 

6.  A  material  alteration  made  in  a  note  by  the  payee  after  its  delivery 
by  the  maker,  without  his  consent,  renders  it  void,  and  this  rule  governs 
where  the  alteration  is  made  by  the  payee's  consent  although  not  by 
him  personally.     Id.,  375 

7.  While  at  common  iaw  the  rule  was,  that  if  the  alteration  in  a 
written  instrument  was  a  material  one,  it  could  not  be  received  in  evi- 
dence, no  matter  by  whom  the  alteration  was  made;  an  alteration  made 
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by  a  KtraDger  is  now  regarded  aa  a  spoiiation,  and  secondary  evidence 
is  admissible  to  show  the  original  condition;  but  to  admit  Inch  evi> 
dence,  it  most  first  be  shown  that  <he  change  in  the  paper  was  not  by 
the  acts,  assistance  or  even  the  laches  of  the  holder.     Id.,  375 

8.  An  alteration  by  or  with  the  consent  of  the  holder,  if  material, 
destroys  a  given  note  as  evidence  as  effect ually,  though  innocently  done, 
as  if  done  with  fraudulent  intent  but  if  innocently  done,  though  the 
instrument  is  destroyed,  the  original  debt  remains  and  recovery  may 
be  had  upon  it.     Id,,  875 

9.  It  is  only  when  an  attempt  is  made  to  abandon  the  in<;trument  as 
evidence,  and  recover  upon  the  original  indebtedness  or  consideration, 
that  it  becomes  important  to  inquire  as  to  the  intent  with  which  the 
alteration  was  made,  for  the  reason  that  the  written  instrument  being 
the  best  evidence  of  the  contract  or  undertaking  of  a  party,  must  be 
produced  or  accounted  for.  If  a  party  seeks  to  excuse  its  production 
on  the  ground  that  it  has  been  altered  since  its  execution,  the  law 
requires  him  to  show  why  it  was  changed.  If  it  appears  to  have  been 
changed  without  wrongful  intent,  or  from  ignorance,  or  with  good 
intent  so  that  its  validity  as  evidence  is  destroyed,  the  law  will  permit 
recovery  upon  the  original  consideration;  but  if  the  intent  was  an  evil 
or  fraudulent  one,  the  instrument  is  not  only  avoided,  but  the  fraud  or 

'  wrong  bars  the  remedy  upon  the  debt  itself.    Id.,  375 

10.  Any  alteration  which,  in  any  event,  may  alter  the  maker's  lia- 
bility, change  his  rights,  duties  or  obligations,  is  material.     Id.,      375 

11.  The  addition  of  another  maker,  made  with  the  a^^sistance  and 
complicity  of  the  holder,  is  a  material  alteration  and  destroys  the  valid- 
ity of  a  note  as  evidence.    Id.,  375 

12.  A  person  taking  commercial  paper  before  due  for  a  valuable 
consideration,  without  knowledge  of  any  defect  of  title  and  in  good 
faith,  holds  the  same  by  a  valid  title.  Hopkins  d:  Hammond  v.  Wifh- 
row,  584 

13.  Suspicion  of  defect  of  title,  or  the  knowledge  of  circumstances 
which  would  excite  such  suspicion  in  the  mind  of  a  prudent  man,  or 
gross  negligence  on  the  part  of  the  takrr,  will  not  defeat  his  title 
Bona  fides  should  be  the  decisive  test  of  the  holder's  rights.    Id.,    584 

NEW  TRIAL— See  Negotiable  Instruments,  L 
NUISANCES— See  Actions. 

OFFICERS— See  Mandamus,  2;  Municipal  (Corporations.  11;  Schooia, 
1,  2,  3. 

1.  Large  discretion  should  ba  indulged  to  the  trustees  of  schools  in 
the  appointment  of  their  treasurer,  and  where  a  selection  has  been 
made,  but  before  they  have  been  notified  of  an  acceptance  of  the  trust 
by  the  appointee  and  before  a  bond  has  been  presented,  they  may  rescind 
their  action  and  make  another  appointment.  The  People  v.  Trustees 
qf  Schools,  GO 

2.  Compensation  for  official  servicer  rendered  in  behalf  of  the  State 
or  a  public  corporation,  must  rest  alone  upon  statutory  enactment.  An 
officer  can  recover  for  services  if  payment  therefor  be  provided  for  by 
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the  statute,  otherwise  not, and  can  have,  in  any  event,  only  such  amount 
as  may  be  allowed  by  the  statute.    Dougherty  v.  People^  494 

3.  Where  the  law  requires  that  any  sum  collected  by  a  town  collet  t  r 
in  excess  of  a  sum  named  must  be  paid  into  the  town  treasury,  he 
can  not  apply  the  same  to  the  payment  of  the  expenses  of  his  office,  and 
a  failure  to  turn  over  such  moneys  amounts  to  a  breach  of  his  official 
bond.    Id.,  494 

4.  The  additional  compensation  made  possible  by  Sec  36,  Chap. 
68,  R.  S.,  is  not  to  be  arrived  at  by  the  decision  of  a  jury,  but  is  to  be 
obtained  only  by  the  action  of  the  town  or  county  board,  as  the  case 
mav  be.    Id.,  494 

ORDINANCES- See  Muktcipal  Corporations,  1,  5.  7.  20,  21.  22. 

PARENT  AND  CHILD— See  Damages,  2;  Dram  Shops.  3,  4.  ' 

1.  A  father  is  entitled  to  the  wages  and  ordinary  earningrs  of  his 
minor  son,  upon  the  theory  that  during  minority  he  is  under  oblig-.i- 
tions  to  take  care  of,  clothe  and  educate  him.     Barrett  v.  Hi  Jet/,      258 

PARTIES— See  Administration.  4;  Mortgages,  2;  Schools..  3. 

PARTITION— See  Costs;  Injunctions,  2,  8.  4. 

PARTNERSHIP— See  Insolvency.  10. 

1.  The  equitable  rule,  which  requires  the  assets  of  a  firm  to  be  first 
applied  to  the  payment  of  firm  debts,  is  founded,  not  upon  th^  equities 
of  the  creditors,  but  upon  the  equities  of  the  partners,  and  such  equities 
can  only  be  worked  out  through  them.     Farwell  v.  Cook,  291 

2.  A  creditor  of  a  given  firm  can  not  raise  the  point  that  one  part- 
ner did  not  authorize  another  partner  to  sign  a  power  of  attorney  to  con- 
fess judgment  upon  a  note  given  to  another  creditor.    Id.,  291 

3.  Upon  a  motion  by  a  creditor  of  a  firm  named,  to  advance  the 
payment  of  the  judgment  of  such  creditor  against  such  firm,  as  against 
three  previous  judgment^)  in  behalf  of  other  creditors  thereof,  this  court 
declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  deny- 
ing the  same.     Id.,  291 

PERSONAL  INJURIES— See  Animals;  Dogs,  1;  Master  and  Servant; 
Municipal  Corporations,  3;  Railroads,  19. 

1.  Admitting  that  a  trial  court  has  the  power  to  order  that  a  plaintiff 
in  a  personal  injury  case  be  examined  by  physicians  out  of  the  presence 
of  the  jury,  the  exercise  therof  is  discretionary  with  it.  Joliet  Street 
By.  Co.  V.  Call  41 

2.  In  personal  injury  cases  where  the  plaintiff  is  a  female  it  is  im- 
proper to  admit  evidence  touching:  her  character,  or  the  character  of 
the  house  at  which  she  resides.     Id.,  41 

3.  In  an  action  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  through  the  negligence  of  a  street  car 
company,  this  court  holds  as  proper  the  admission  of  evidence  as  to  the 
experience  of  the  servants  of  the  defendant  in  stopping  cars  at  a  point 
named  on  the  day  of  the  accident,  likewise  the  refusal  to  admit  evi- 
dence that  they  had  stopped  cars  there  before  th;it  day  without  accident, 
it  not  tending  to  rebut  the  evidence  of  negligence  in  the  particular 


702  Appellate  Courts  op  Illinois. 

PERSONAL  INJURIES.     Coniwued. 

infltance,  and  declines  to  interfere  with   the  verdict  for  the  plaintiff. 
Id.,  41 

4.  In  a  personal  injury  case  the  excitement,  Burprise  or  bewilder- 
ment of  the  perpon  injured  can  only  be  taken  into  nccount  in  deter- 
minini?  the  quality  of  his  own  act«,  and  their  quality  in  respect  to  care 
or  nef^Iigence  is  a  question  of  fact  for  the  jury.  Joliet  St.  Ry.  Co,  v. 
McCarthy,  49 

5.  The  fact  that  such  person  was  surprised,  excited  or  bewildered, 
and  that  a  railway  company  caused  that  condition  thrbugh  its  nef^Ii- 
genoe,  can  not  affect  an  intervening  agency  that  pulled  or  crowded 
him  off  one  of  its  cars,  against  his  will.    Id.,  49 

6.  A  person  is  not  bound  to  take  a  circuitous  route  to  avoid  a  side- 
walk out  of  repair,  where  the  one  he  would  be  obliged  to  use,  by  doing 
io,  is  equally  dangerous.     City  of  Sandwich  v.  Dolan,  53 

7.  The  refusal  by  a  plaintiff  in  a  personal  injury  ca<ie  during  an  ex< 
amination  by  physicians,  to  submit  to  a  harmless  test  which  would 
indicate  health  or  disease,  tends  to  show  that  the  symptoms  testified  to 
by  him  were  exaggerated  or  feigned.     Id.,  53 

8.  The  question  whether  a  person  was  negligent  in  going  upon  a 
given  sidewalk  is  one  of  fact  for  the  jury  to  decide,  and  any  knowl- 
edge on  his  part  of  its  condition  should  be  taken  into  account  in  decid- 
ing the  question.    Id.,  53 

9.  All  persons  must  exercise  care  to  avoid  injury.  /.  C.  R.  R.  Co. 
T.  Larson,  264 

10.  Though  care  on  behalf  of  the  plaintiff  in  a  personal  injury  case 
may  be  charged  in  the  declaration  generally,  the  proof  thereof  to  sus- 
tain it  may  be  made  up  of  many  circumstances  If  his  &ire  is  not 
averred  in  the  declaration,  it  must  nevertheless  be  proved.    Id.,      264 

11.  In  an  action  brought  to  recover  for  a  personal  injury,  alleged  to 
have  been  received  through  the  negligence  of  a  railroad  company  at  a 
crossing,  this  court  holds  that  reasonable  care  was  exercised  by  the 
person  injured  upon  the  occasion  in  question;  that  the  servantR  of  said 
company  were  negligent  in  backing  down  its  train  in  front  of  the 

'  hprsea  being  driven  by  him;  that  a  certain  instruction  given  for  the 
plaintiff  was  applicable  under  the  fifth  count  of  the  declaration  herein; 
and  declines  to  interfere  with  the  judgment  for  the  plaintiff.    Id.,  264 

12.  The  plaintiff  in  a  personal  injury  case  must  recover,  if  at  all, 
upon  the  negligence  charged  in  the  declaration,  and  not  upon  some- 
thing not  charged  and  of  which  defendant  has  had  no  notice.  C,  B.  dh 
N.  R.  R.  Co.  V.  Hawk,  322 

13.  In  the  c&<<e  presented,  this  court  holds  that  the  plaintiff^s  injury 
was  occasioned  by  his  own  want  of  attention  and  care  for  his  own 
safety,  and  that  the  judgment  in  his  favor  can  not  stand.    Id.,        322 

14.  In  view  of  the  evidence  in  the  case  presented  this  court  holdi), 
that  while  the  whistling  in  question  might  not  have  been  due  to  the 
rate  of  speed  of  the  train,  nor  incidental  to  it  as  an  unlawful  rate,  such 
whistling  at  the  time  and  in  such  proximity  to  the  team  clearly  was  in 
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the  case  presented,  and  that  it  probably  made  it  frightening.     C.  dt  E, 
L  H.  R.  Co,  V.  Bivans,  fbO 

15.  It  is  competent  in  snob  canes  to  admit  evidence  as  to  the  rate  of 
spped  a  given  train  was  run  before  it  reached  municipal  limits,  where 
the  testimony  is  that  there  was  no  perceptible  abatement  thereof  after 
reaching  the  same.    Id.^  450 

16.  Whether  a  given  person  exercised  ordinary  care  for  his  own  safety 
nnder  given  circumstances,  is  a  question  of  fact  for  the  jury.     Id,^     450 

17.  This  court  holds  in  view  of  the  wording  thereof,  that  the 
answer  of  the  plaintiff  to  a  question  of  his  counsel,  as  to  the  value  of 
his  services  to  himself  and  family  through  time  lost,  could  not  have 
prejudiced  the  defendant  herein,  and  can  not  be  considered  an  error 
that  should  reverse  the  jud^rment.    Id.,  450 

18.  Whether  the  dangers  attending  the  disconnecting  of  cars  in 
motion  are  greater  than  if  the  same  were  standing  still,  is  a  question  of 
fuct,  not  of  law.  If  one  mode  is  more  dangerous  than  the  other,  and  a 
brakeman  voluntarily  adopts  the  more  dangerous,  he  can  not  recover 
if  injured,  for  the  reason  that  his  course  was  not  dictated  by  ordinary 
care  for  his  own  safety.     P,  D.  <t  E.  Ry,  Co.  v.  Puekett,  642 

PLATS,  VACATION  OP— See  Municipal  Corporations,  8,  9,  10. 

PLEADING— See  DramSetops,  1;  Judgments  and  Deckkes;  1,  6.;  Limita- 

TIONS. 

1.  One  of  the  main  tests  as  to  whether  an  amendi*d  count  is  the  state- 
ment of  a  new  cause  of  action  or  a  re-statement  of  the  one  contained 
in  the  original  count,  is  whether  a  recovery,  if  had  on  the  original  count, 
would  bar  the  cause  of  action  set  up  in  the  amended  count  C,  dt  A, 
R,  R.  Co.  v.  Henneherry,  126 

2.  It  is  not  necessary  in  pleading  to  set  out  every  circumstance 
specifically.  It  is  sufficient,  and  the  better  practice,  to  set  out  the 
cau'^e  of  action  in  a  general  way.  It  is  not  necessary  to  set  out  all  the 
facts  tending  to  show  negligence.  The  pleader  may  characterize  any 
action  as  having  been  done  negligently,  but  neeil  not  show  all  the 
various  facts  from  which  negligence  may  be  deduced.  J.  C.  R.  R. 
Co,  v.  Larson^  264 

8.  Insutticient  pleadings  for  want  of  any  allegations  or  averments  for 
which  a  special  demurrer  could  be  sustained,  is  cured  after  verdict . 
C.  B,  <t  Q.  R.  R.  Co.  V.  Dickson,  S63 

4.  The  charge  in  a  declaration  that  a  train  was  run  unlawfully  in 
respect  to  rate  of  speed,  will  fairly  include  all  the  acts  of  the  com- 
pany's servants  thereon  of  a  frightening  character  with  reference  to 
teams,  if  they  were  naturally  incidental  to  such  unlawful  running.  0. 
a-  E,  I.  R.  R.  Co.  V.  Bivana,  450 

5.  A  count  in  a  declaration  averring  negligence  in  running  a  train 
at  a  greater  speed  than  eight  miles  per  hoar  *'  in  violation  of  the  statute 
of  the  State/*  should  be  disregarded,  there  being  no  statute  regulating 
speed  in  the  absence  of  an  ordinance,  such  count  not  averring  that  the 
speed  was  dancrernus  or  unrea.«onably  high  in  view  of  the  situation. 
Dtiggan  v.  F.  D.  dt  E.  Ry.  Co.,  6o6 
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PKAOTICK-See  Eyidence,  13. 

1.  WUere  a  defendant  goes  to  trial  witboot  movinpr  for  a  continu- 
ance for  want  of  time  to  prepare  for  bis  defense,  it  will  be  presum«  d 
that  be  was  ready  for  trial.    Powers  v.  The  People,  30 

2.  Tbe  statutory  requirement  tbat  upon  tbe  issuing  of  tbe  venire  to 
try  a  certain  cause,  **tbe  court  sball  tbereupon  set  sucb  case  or  cn^^es 
for  trial,"  is  for  tbe  convenience  of  tbe  court  alone.  No  particular 
time  is  required  to  be  given  to  tbe  defendant.  Tbe  setting  of  the  trial 
on  the  Rame  day  tbe  venire  issues  is  proper.     Id.,  30 

3.  This  court  will  not  consider  an  objection  to  a  declaration  not 
abstracted.     Joliet  Street  Ry.  Co.  v.  Call^  41 

4.  An  objection  to  a  declaration  not  abstracted  will  not  be  con- 
sidered herein.     Joliet  Street  Ry.  Co,  v.  McCarthy,  '-9 

5.  Objections  to  tbo  introduction  of  evidence  in  a  given  case  can 
not  be  primarily  made  herein.     Tate  v.  Watts,  103 

6.  An  objection  that  there  was  nothing  to  show  that  the  person  who 
acted  as  interpreter  in  taking  a  deposition  in  a  foreign  country  had 
been  sworn  according  to  law,  or  that  the  commissioner  had  taken  an 
oath  to  faithfully  interpret  tbe  same,  should  be  made  before  trial,  and 
comes  too  late  when  made  in  the  midst  thereof,  and  the  making  of  a 
motion  to  suppress  the  deposition  upon  other  specific  grounds  is  a 
waiver  of  such  objection.     Chriatman  v.  Ray,  111 

7.  Sec.  2  of  the  Practice  Act  applies  only  to  those  residing  and 
served  with  process  out  of  the  county  where  the  suit  is  broui^ht,  and 
who  do  not  appear  and  defend  the  action,  nor  can  it  make  any  differ- 
ence in  such  Ciise  that  suit  was  dismisi^ed  against  the  only  defendant 
residing  in  the  county  where  the  suit  was  brought  and  judgment 
rendered  agsiinst  tbe  non-resident  defendants,  they  having  appeared  and 
defended  the  action.     Keith  v.  Edtcards,  250 

8.  I'his  court  will  not  pass  upon  ».  question  considered  by  it  on  a 
previous  trial  of  the  same  case.     Swaim  v.  Humphreys,  370 

9.  Where  a  bill  of  pxceptions  has  been  stricken  from  the  record  of  a 
given  case,  for  the  reason  that  it  was  not  presented  within  tbe  time 
allowed  by  order  of  court,  and  tbe  record  is  subsequently  so  amended  as 
to  allow  further  time  for  filing  such  bill,  even  if  it  is  filed  within  such 
time,  it  can  not  be  considered  as  a  part  of  the  record  in  the  absence  of 
a  motion  to  restore  the  same  to  the  record,  or  to  rescind  the  order  strik- 
ing it  therefrom.     Brady  v.  P.  P.  Car  Co.,  399 

10.  The  Circuit  Court  has  large  power  in  respect  to  amending  its 
own  record,  and  will  exercise  that  power  with  cautious  freedom  when- 
ever the  proper  occasion  occurs,  but  it  can  not  make  sucb  amendments 
a?  a  matter  of  grace  or  favor.    Jd.,  899 

11.  A  record  wherein  a  party  is  given  a  certain  time  in  which  to  file 
a  bill  of  exceptions,  should  not  be  so  amended  as  to  give  a  further  time 
in  which  to  file,  unless  there  is  something  to  amend  by,  nor  unless  it  is 
apparent  that  a  clerical  mistake  has  caused  the  judgment  of  the  court, 
as  entered,  to  be  different  from  tbat  intended  by  tbe  court.     Id.,    399 

12.  Such  amendment  should  not  stand,  where  it  is  apparent  from 
tbe  record  that  the  court  proceeded  without  evidence  or  inspection  of 
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the   minuteg,  or  the  production  of  any  foundsition  whatever,  to  mate- 
rially ch  iDjfe  an  order  entered  some  years  before.     Id.,  399 

13.  Where,  in  such  case,  it  appears  that  the  court  heard  evidence, 
or  inspected  the  minutes  of  the  judge  or  that  it  entered  upon  an  inves- 
tigation of  any  sort,  the  presumption  will  be  indulged  that  there  was 
enough  before  the  court  to  warrant  what  was  thereupon  judicially  done. 
Id.,  399 

14.  A  motion  that  such  an  amendment  be  made,  should  not  be 
granted,  for  the  reason  merely  that  an  objection  was  not  interposed  by 
the  opposite  party,  who  was  not  present,  though  noti6ed  to  appear,  the 
notice  not  containing  any  intimation  as  to  the  ground  upon  which  the 
motion  would  be  made.    Id.,  399 

15.  A  cross-bill  wherein  the  relief  prayed  is  similar  to  that  sought 
in  the  original  bill  in  a  given  case,  should  be  dismissed  if  the  theory  of 
the  latter  is  unsound.     Davis  v.  Commrs.  of  Highways,  422 

16.  To  obtain  a  ruling  of  this  court  as  to  the  sufficiency  of  a  docu- 
ment, the  whole  of  it  should  be  preserved  in  the  bill  of  exceptions.  C. 
C.  C.  (C-  St.  L.  Ry.  Co.  v.  Ahrens,  4'J4 

17.  If  counsel  in  a  given  ca<e  fear  that  the  jury  may  regard  docu- 
ments introduced  as  proper  for  their  consideration,  notwithstanding  a 
ruling  of  the  court  to  the  contrary,  they  should  move  the  court  to  for- 
mally withdraw  them  from  the  jury.  Failing  to  do  this  in  the  trial 
court,  the  point  should  not  be  raised  herein.     Id.,  434 

18.  A  defendant  can  only  be  allowed  to  open  and  close  a  case  when 
the  state  of  the  pleadings  is  such  that  the  plaintiff  or  complainant  has 
nothing  to  prove  in  order  to  be  entitled  to  a  verdict.     Razor  v.  Razor, 

504 

19.  Where  the  proof  as  to  the  items  of  a  given  claim  is,  with  all  the 
inferences  the  jury  can  justifiably  draw  from  it.  so  insutficient  that  a 
verdict  for  the  plaintiff  must  have  been  set  aside,  ihe  court  is  not  bound 
to  submit  the  case  to  the  jury,  and  a  verdict  may  properly  be  directed 
for  the  defendant.     Dnggan  v.  P.  D.  d^  E.  Ry.  Co.,  536 

20.  A  court  should,  if  asked,  submit  to  the  jury  every  proposition  of 
fact,  if  the  evidence  adduced  in  its  support  is  of  such  force  that  fair- 
minded  men  might  doubt  or  debate  as  to  whether  or  not  it  had  been 
proven,  and  an  instruction  as  to  the  rule  of  law  appropriate  to  such  a 
state  of  case  ought  to  be  given.     P,  D.  <J^  E.  Ry.  Co.  v,  Pucketf,      642 

21.  A  party  proceeding  to  a  decree  upon  an  original  bill,  after  a 
discovery  of  the  facts  upon  which  a  new  claim  is  founded,  will  not  be 
permitted  afterward  to  file  a  supplemental  bill,  in  the  nature  of  a  bill  of 
review  founded  on  such  facts.     Hood,  Bonhright  d^  Co.  v.  Green.    664 

22.  If  such  facts  are  unknown  at  the  time  of  filing  the  original  bill, 
they  should  be  brought  into  the  case  as  soon  as  practicable  after  the 
discovery  thereof,  either  by  amending  the  oritrinal  bill  if  they  existed 
at  tl:e  time  the  original  bill  was  filed,  or  by  supplemental  bill,  if  such 
new  mittpr  arose  aflerward.    Id.,  664 

QUO  WARUANTO— See  Municipal  Corporatioxs,  11. 
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RAILROADS— See  iNSTRccrroNS.  4;  Mastbr  axd  Ssrtakt;  Pebsosal 
Injuries,  12,  13,  14,  15,  16,  17;  Plkadisg,  4.  5. 

1.  The  mere  omimioa  to  ring^  tbe  bell  or  soand  the  whisUe  as 
required  by  statute,  doe^  not  subject  a  railroad  company  to  damages  on 
account  of  a  collision  at  a  higrbway  crossing:.  It  is  only  where  the  col- 
lision is  the  result  of  tbe  omission  that  damages  can  be  recovered.  C, 
B.  <^  p.  M.  R.  Co,  V.  Wells,  26 

2.  In  an  action  brought  to  recover,  from  a  railroad  company  for  the 
killing  of  horses  and  injury  to  a  wagDn  at  a  crossing?,  the  declaration 
counting  on  a  common  law  liability,  this  court  holds  that  there  is  no 
merit  in  plaintiff's  contention  that  because  of  the  offering  bj  cou'  .^-'l 
for  the  defendant  of  a  certain  instruction,  he  tried  the  case  upon  :he 
theory  that  the  declaration  counted  upon  a  statutory  liability,  that  tbe 
jury  were  improperly  instructed  touching  the  statutory  duty  of  defend- 
ant, and  that  the  jutlarment  for  the  plaintiff  can  not  stand.    Id,,        26 

3.  In  an  action  brought  to  recover  from  a  railroad  company  the 
value  of  a  borne  killed  upon  its  track,  the  defendant  claiming  that  tbe 
fence  at  the  highway  cro^Hing,  above  which  the  horse  p.tssed  from  the 
highway  upon  tbe  right  of  way,  where  he  was  struck  and  killed,  was 
not  out  of  repair  a  sufficient  length  of  time  in  which  the  defendant 
could  have  discovered  and  repaired  it,  this  court  holds  the  evidence  to 
the  contrary  to  be  sufficient,  and  grants  the  plaintiff  leave  to  remit  a 
sum  named  from  the  amount  recovered,  it  exceeding  the  demand  upon 
the  summonft.     /.  /.  dt  I.  By,  Co.  v.  Dooling^  63 

4.  A  distinction  fi>liou!d  be  observed  in  c<ises  where  defective  condi- 
tions causing  an  injury  are  incident  to  the  original  construction,  and 
those  in  which  such  conditions  have  arisen  afterward.  In  a  case  of  the 
first  clara,  notice  of  the  dangerous  condition  is  not  required,  nor  need 
one  repair,  while  in  a  case  of  the  other  class  a  railroad  company  can  not 
be  held  negligent  and  liable,  unless  it  had  reasonable  time  to  discover 
tbe  defect,  or  had  been  notified  and  failed  to  repair  before  the  injury 
occurred.     C.  B.t^  Q.  R.  R,  Co.  v.  FincK  90 

5.  Where  a  railroad  company  bound  to  hang  a  safe  and  proper  farm 
gate  in  a  proper  manner,  neglects  to  do  so,  and  stock  escapes  through 
the  same,  and  are  killed  or  injured,  tbe  company  will  be  liable.    Id., 

SO 

6.  Where  the  negligence  was  that  of  the  owner  or  his  servant  in 
the  use  thereof,  he  can  not  recover.     Id.,  90 

7.  The  fact  that  persons,  for  their  own  convenience,  use  a  farm 
crossing  in  going  to  or  returning  from,  a  certain  place  with  the  passive 
acquiescence  of  a  railroad  company,  does  not  make  the  crossing  a  pub- 
lic one,  or  create  any  new  duty  on  the  part  of  tbe  railroad  company. 
A.  T,  dt  S,  F.  R.  R.  Co,  v.  Parsons,  93 

8.  In  such  ca.se  the  company  must  use  ordinary  care  to  avoid  injur- 
ing a  per^ion  using  «-uch  crossing,  or  property  in  his  charge,  and  it  can 
only  be  held  liable  in  case  the  injury  is  wilful  or  wanton.     Id,t  93 

9.  There  is  no  rule  of  law  that  declares  it  to  be  negligence  to  per-  J 
mit  the  dirt  taken  from  a  cut  in  the  construction  of  a  railroad  to  be 
thrown  upon  the  right  of  way,  although  it  might  obstruct  the  view,  or 
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weeds  to  grow  with  like  effect,  regardless  of  the  point  of  crossing  and 
the  right  to  cross,  or  any  duty  to  the  person  about  to^  cross  the  track. 
Id.,  93 

10.  A  railroad  company  is  not  only  boand  to  build  its  railroads  and 
structures  according  to  good  railroading  in  respect  to  its  own  interest, 
but  must  take  care  that  the  interests  of  others  are  observed.  C.  d^  A. 
R.  E.  Co.  V.  Henneberrtfj  126 

11.  All  damages  arising  from  nol  building  a  railroad  in  a  proper 
and  skillful  manner,  are  continuing  damages,  and  may  be  sued  for  and 
recovered  by  a  grantee  of  premises  against  a  railroad  company,  or  other 
person  or  company,  for  continuing  the  improperly  constructed  structure 
after  such  grantee  acquires  title.    Id.,  126 

12.  Negligence  is  presumed  where  fire  breaks  out  among  dry  grass 
and  weeds  upon  the  right  of  way  of  a  railroad  company  immediately 
after  a  train  passes.     C,  B.  dt  Q.  R.  R.  Co.  v.  Emmons,  138 

18.  A  person  insured  has  the  primary  right  to  indemnity  against  a 
railroad  company,  sparks  from  one  of  whose  engines  caused  destruction 
of  property,  or  the  insurance  company,  but  if  he  first  collects  from  the 
railroad  company  the  entire  amount  of  his  loss,  he  can  not  have  a  second 
satisfaction  of  the  insurance  company.  If  he  first  collects  from  the 
insurance  company,  he  becomes  the  trustee  in  equity  of  the  insurance 
company  to  the  amount  paid  by  it  to  him,  and  to  such  company  is  sub- 
rogated the  right  of  the  insured  as  ngainst  the  wrongdoer,  the  railroad 
company,  to  the  amount  paid  by  the  insurance  company,  on  account  of 
the  loss  against  which  it  had  insured.     7(Z.,  138 

14.  In  such  case  the  tort  committed  by  the  railroad  company  in 
destroying  the  property  in  equity,  would  be  considered  done  to  the 
insurance  company  in  case  it  had  the  losses  to  satisfy  to  the  insured, 
but  the  rights  of  the  insurer  must  be  enforced  in  the  name  of  the  insured, 
the  owner  of  the  property.     Id.,  138 

15.  The  rule  of  law  that  prohibits  the  satisfaction  of  a  claim  by  the 
legal  payee,  where  it  equitably  belongs  to  another,  is  not  confined  to 
cases  where  there  is  litigation  to  enforce  it,  pending.  If  such  liti- 
gation is  pending,  it  is  notice  to  the  debtor  that  the  nominal  plaintiff 
had  no  rigbt  to  release  the  claim  without  consideration.     Id.,  138 

16.  In  the  case  pref^ented,  this  court  holds  that  a  party  named  had 
no  right  to  compromise  a  fire  loss  with  and  release  a  railroad  company 
through  whose  negligence  the  same  occurred,  so  as  to  deprive  the  insur- 
ance company  insuring  the  property  destroyed,  of  the  right  to  sue  in 
the  name  of  the  insured  for  its  use  and  recover  the  amount  of  the 
insurance.    Id.,  138 

17.  A  farm  crossing  is  an  easement  over  the  track  of  a  railroad, 
while  a  gate  is  a  part  of  the  fence  which  is  required  to  be  placed  where- 
ever  there  is  such  farm  crossing.     Wabash  R.  R.  Co.  v.  Kime,        272 

18.  Railroads  may  contract  for  exemption  from  responsibility  for  all 
negligence,  except  that  which  la  gross.    C,  B.<Sb  JST.  R.  R.  Co.  v.  Hawk, 
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19.  In  an  action  brought  to  recorer  from  a  railroad  company  for 
personal  injuries  alleged  to  have  occurred  through  its  negligence,  a 
collision  of  two  trains  having  taken  place,  thin  court  declines,  in  view 
of  the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff.  C, 
B.  A  Q.  n.  R.  Co.  V.  Dickson,  363 

20.  The  statute  providing  that  a  railroad  company  is  liable  to  a 
penalty  for  failing  to  stop  any  one  of  its  trains  at  a  given  station  on  the 
line  of  its  road,  is  a  penal  one  (the  judgment  rendered  in  such  case  is 
in  the  nature  of  a  fine)  and  must  be  strictly  construed,  and  to  warrant 
the  imposition  of  the  punishment  provided,  the  proof  must  bring  tbeone 
accused  of  its  violation  chnirly  within  the  provisions  of  the  law.  Courts 
have  no  power  to  extend  ouch  enactments  to  cases  not  clearly  within 
their  terms,  nor  can  us:ige  or  custom  be  held  to  extend  the  terms  of  a 
penal  statute.    L,  E.  &  W.  R.  R.  Co.  v.  People,  387 

21.  The  word'*  advertised,"  in  common  acceptation,  means  notices 
printed,  written,  or  published  in  a  newspaper.     Id.,  887 

22.  A  given  stiition  not  beintr  a  county  seat,  unless  it  is  '*  advertised 
by  the  railroad  company  as  a  place  for  receiving  and  di^^charging  pas- 
Bengers/'  the  statute  can  not  bo  invoked  in  case  of  a  failure  to  stop. 
Id.,  387 

23.  Where  a  station  is  advertised  as  a  place  where  trains  will  only 
stop  on  signal,  a  failure  to  stop  thereat  b;?cau:«e  signaled  to  do  so,  or  be- 
cause of  a  contract  with  an  agent  of  the  company  to  do  so,  or  because  such 
train  usuiiUy  stopped  there  when  requested,  will  not  justify  the  inflic- 
tion of  the  k»tiitutory  penalty,  though  it  would  possibly  warrant  a  recov- 
ery of  damages  suffered  in  case  of  signal.     Id.,  387 

24.  In  an  action  brought  to  recover  from  a  railroad  company  for  the 
death  of  stock,  alleged  to  have  occurred  through  its  failure  to  provide 
a  fence,  it  does  not  establish  liability  to  alone  show  that  there  was  no 
fence  where  a  fence  was  necessary;  it  must  also  be  shown  that  the  stock 
came  on  the  track  at  a  point,  where,  by  l.iw,  a  fence  was  required,  and 
that,  by  re^ison  of  the  failure  so  to  fence,  the  loss  occurred.  /.  C.  R.  R. 
Co.  v.  Finney,  390 

25.  VVhere  stock  is  killed  by  a  railroad  company  within  vilh^re 
limits,  in  an  action  to  recover  therefor,  the  ordinances  thereof  touchint; 
speed  of  trains  are  admissible.     C.  C  &  St.  L.  Ry.  Co.  v.  Ahrens,  434 

26.  It  beinpr  shown  that  stock  was  killed  within  nmnicipal  limits, 
by  a  train  running  at  a  prohibited  rate  of  speed,  the  presumption  arises 
that  the  killing  was  the  repult  of  negligence,  and  such  presumption 
fixes  the  liability  of  the  company  to  pay  therefor,  unless  it  is  removed 
by  evidence.     Id.j  434 

27.  If  stock  was  unlawfully  at  large,  either  by  the  voluntary  act  of 
its  owner  or  by  his  negligence,  a  railroad  company  will  be  liable  for  kill- 
ing the  same  if  its  servants  could,  by  the  exercise  of  proper  care  and  pru- 
dence in  mannging  the  train,  after  discovering  the  same,  have  avoided 
the  injury.     Id.*  434 

23.    Reasonable  diligence  must  be  used  as  soon  as  it  is  discovered 
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that  animiUs  are  in  dangler,  and  this  may  occur  before  they  are  on  the 
track.     Id, ,  434 

29.  Where  a  man  and  wife  and  team  are  at  a  railroad  etatioHi  ^he 
in  th^  vehicle,  he  out,  both  she  and  the  team  are  in  his  care,  and  a'  want 
of  ordinary  aire  on  his  part,  contributing  to  an  injury  suffered  by  the 
wife,  would  have  the  same  legal  effect  as  if  it  were  her  own,  and  bar  a 
recovery,  unless  the  injury  was  wilfully  inflicted.  T.  St.  L.  dt  K,  C,  B, 
R.  Co,  V.  Crittenden,  469 

SO.  Whether  there  was  want  of  such  care  on  the  husband's  part  in  a 
ffiven  case,  is  a- question  of  fact  for  the  jury.     Id.,  469 

31.  If  it  was  a  fact  in  a  given  case  that  the  servants  of  a  railroad 
company  did  "  unnecessarily  "  blow  the  whistle  or  let  off  steam  inclose 
proximity  to  a  team,  it  would  not  necessarily  follow,  as  a  matter  of  Jaw, 
that  it  was  wrongful  negligence.     Id.,  469 

82.  Regardless  of  what  care  an  owner  of  stock  may  have  taken  to 
prevent  the  same  from  going  upon  a  railroad  track,  it  is  the  duty  of 
railroad  employes  to  use  reasonable  care  and  caution  to  di'^cover  them 
when  on  such  track,  and  to  slacken  speed  to  avoid  the  injury;  failing  to 
do  this  the  compan3'ii3  liable  for  injuries  inflicted.  J.  C.  R.  R.  Co.  v. 
I^oble,  509 

33.  It  being  established  that  a  given  fire  originated  from  an  engine 
of  a  company  named,  a  case  of  prima  facie  negligence  is  made  out. 
which,  if  not  overcome  by  proof  on  the  part  of  the  company,  will 
entitle  the  plaintiff  to  a  judgment.     Wahash  R,  R.  Co.  v.  Smith,  627 

34.  The  fact  that  fire  and  sparks  did  escape  from  a  given  engine 
will  of  itself  justify  the  assumption  that  appliances  for  the  prevention 
of  the  escape  thereof  were  defective.     Id,,  527 

35.  it  is  of  no  importance  whether  a  fence  opposite  the  place  where 
an  animal  was  killed  by  a  train  was  good  or  bad,  unless  it  appears  that 
by  reason  of  the  condition  thereof  at  such  point  the  animal  got  upon 
the  track.     Duggan  v.  P.  D.  dt  E,  Ry.  Co.,  536 

36.  In  the  case  presented,  this  court  holds  that  the  point,  that  it 
was  not  shown  that  defendant's  road  had  been  open  for  use  six  months 
before  the  injury,  though  technical,  can  not  be  disregarded,  although 
the  proof  was  that  the  fence,  the  alleged  insufficiency  of  which  is  claimed 
to  have  caused  the  injury,  had  been  built  **  several  years  "  before  the 
trial,  which  took  place  some  years  after  the  injury.     Id.,  536 

37.  The  mere  building  of  a  fence  does  not  require  the  company  to 
keep  it  in  repair  unless  the  railroad  has  been  in  operation  for  six 
months.     Id.,  536 

REAL  PRO PERTY—See  Agency,  1;  Conttiacts,  11;  Damages,  1;  Drain- 
age, 4,5.6,7;  ExECUTiONft,  1;  Trespass,  8. 

1.  A  mere  naked  license  or  permission  to  enter  or  pass  over  an  estate, 
will  not  create  a  duty  or  impose  an  obligation  on  the  part  of  the  owner 
to  provide  against  the  danger  of  accident.  A.  T.  dt  S.  F.  R.  R.  Co. 
V.  Parsons,  93 

2.  A  wrongdoer  may  not  place  improvements  on  real  estate  and 
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charfce  hU  co-tenaota  or  the  owner  of  the  title  with  the  same,  nor  c;in 
he  sue  for  them,  or  hold  a  lien  on  the  land,  or  personal  recovery  of  the 
land  in  a  suit  in  ejectment  or  otherwise,  requiring  payment  before 
recovery  is  allowed,  nor  can  be  wrontrfully  improve  a  person  out  of  his 
title.  But  where  in  a  case  of  partition  and  a  sale  of  the  land  upon 
which  the  improvements  are  placed,  the  proceeds  of  the  land  are  in- 
creased by  reason  of  the  improvements,  a  court  of  equity  may  allow  and 
pay  the  wrongdoer  the  amount  which  the  fund  has  been  increased  by 
reason  thereof .     Eury  y.  Merrill,  193 

8.  At  common  law  it  was  not  necessary  for  a  contract  for  the  pur- 
chase of  real  estate  to  be  in  writing.     WiUon  y.  Milter,  3o2 

4.  There  being  no  proof  to  the  contrary  in  the  record,  the  common 
law  will  be  presumed  to  be  in  force  in  a  State  other  than  that  in  which 
the  action  in  question  was  instituted.    Id.,  332 

REPLEVIN— Soe  Landlord  and  Tenant,  4. 

1.  A  plaintiff  in  a  replevin  suit,  having  dismiwed  the  same,  can  not 
contest  the  right  and  title  of  the  sheriff  who  sues  upon  the  bond  (the 
goods  not  having  been  returned,  although  a  reforno  has  been  awarded) 
for  the  use  of  a  constable  who  had  levied  upon  a  given  btock  in  behnlf 
of  various  creditors,  to  the  extent  of  their  value  to  cover  all  the  judg- 
ments and  costs  under  the  constable^s  executions.  He  can  only  show 
his  own  title  to  the  goods  by  way  of  mitigation  of  damages.  If  the 
goods  were  worth  more  than  the  const^ible^s  tien  upon  them,  he  may, 
by  proof  of  title,  mitigate  damages  to  that  extents     Keith  v.  Edwards, 

2.j0 

2.  The  proof  of  value  of  articles  replevied  may  be  made  by  the  juilg- 
uient  and  opinion  of  witnesses,  they  being  subject  to  full  cross-exami- 
nution  as  to  the  basis  of  their  opinions.     Id,,  250 

3.  The  plaintiff  in  an  action  of  replevin,  in  order  to  recover,  must 
be  the  owner  of,  or  have  the  right  to,  the  immediate  possession  of  the 
property.     Trovers  v.  Cook,  580 

4.  The  lien  of  an  execution  in  the  hands  of  an  oQicer  will  not  justify 
his  maintaining  replevin  or  trover  in  the  absence  of  a  levy.     Id.,      5^ 

5.  Where  a  stranger  replevies  property  from  a  sheriff  who  is  in  po«?- 
session  under  a  writ,  the  latter  may  recover  as  damages  the  whole  value 
of  the  property,  in  order  that  he  may  render  the  Pur plus  remaining  after 
the  lien  is  discharged,  to  the  general  owner.     Wheat  v.  Bower,        600 

6.  In  the  case  presented,  this  court  hold.^  that  the  trial  court  erred 
in  not  including  in  the  damages  the  value  of  the  goods  up  to  the 
amount  necessary  to  satisfy  both  writs  in  the  hands  of  the  sheriff,  and 
that  the  judgment  for  the  plaintiff  can  not  stand.     Id.t  600 

SALES— See  Administration,  10;  Damages,  1;  Dogs,  2;  Executions,  1, 
2;  Injunctions,  2,  3,  4;  Insolvency,  7. 

1.  In  an  action  based  on  a  contract  for  the  sale  of  a  quantity  of  corn, 
a  portion  thereof  only  having  been  delivered,  this  court  hold  in  view  of 
the  evidence  that  after  such  delivery  said  contract  was  abandoned  by 
mutual  consent,  and  declines  to  interfere  with  the  judgment  for  the 
defendant     Meentz  v.  Beiken,  17 
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2.  As  soon  as  property  is  knocked  down  to  the  bidder  at  an  auction, 
the  title  passes  to  him  subject  to  a  lien  thereon  in  favor  of  the  seller 
for  the  amount  of  the  bid.    Lucas  v.   Wallace,  172 

8.  Whether  or  not  certain  fnrain  delivered  under  a  contract  of  sale 
was  of  a  stated  quality,  is  a  question  of  fact  for  the  jury  in  view  of 
the  evidence  in  the  case.     Larson  v.  Johnson^  193 

4.  An  executory  contract  of  sale  without  chancre  of  possession  does 
not  constitute  a  change  in,  or  transfer  of  the  title.  Home  Ins,  Co. 
V.  Bethel,  475 

5.  In  an  action  based  upon  a  sale  of  reaJ  estate,  the  undertaking 
being  to  convey  a  certain  parcel  of  ground,  it  appearing  upon  a  surrey 
thereof,  after  sale,  that  the  same  contiiined  less  land  than  was  uupposed, 
this  court  holds,  in  view  of  the  evidence,  that  plaintiff's  purchase  from 
defendant  was  under  such  circumstances  as  would  render  it  inequitable 
for  defendant  to  set  up  an  alletred  sale  to  a  third  party,  and  declines  to 
interfere  with  the  judgment  against  him.     Dick  v.  Eddhiga,  488 

6.  If  a  seller  in  case  of  an  absolute,  completed  and  unconditional  sale 
warrants  an  article  sold  to  possess  certain  desirable  qualities,  a  breach 
of  such  warranty  does  not  annul  the  sale,  nor  has  the  buyer  for  that 
reason  either  riffht  or  power  to  return  the  same  and  reinvest  the  seller 
with  its  ownersihip,  but  mast  resort  to  his  action  for  damages.  Kemp 
V.  Freeman,  5l0 

7.  If  the  seller  acted  fraudulently  in  accomplishing  the  sale,  or  if  it 
be  shown  that  he  bad  knowledge  that  the  warranty  was  false  when  he 
made  it,  the  buyer  may  return  the  property  and  demand  a  rescission. 
Id.,  500 

8.  In  an  action  brought  to  recover  for  an  alleged  breach  of  a  written 
warranty  of  a  stallion,  this  court  holds  that  the  same  was  an  absolute 
warranty  as  to  certain  qualities,  and  that  the  buyer  had  the  option  of 
an  action  on  the  breach  for  damages,  or  to  return  the  horse  and  recei  ve 
another  in  his  stead.     Id.,  500 

SALVATION  ARMY— See  Municipal  Corporations,  6, 7. 

SCHOOLS— See  Certiorari,  2;  Oppicers,  1. 

1.  The  supervision  and  control  of  school  houses,  being  vested  by 
Sec.  39,  Chap.  122,  R.  S.,  in  school  director**,  one  director  of  a  given 
district  may  be  restrained,  upon  a  bill  filed  by  the  others,  from  raising 
and  removing  to  another  site  the  school  house  of  such  district.  Ruble 
V.  School  District,  483 

2.  The  question  of  whether  a  school  house  should  be  removed  to  a 
given  site,  or  if  at  all,  can  not  be  decided  by  one  director,  but  must  be 
settled  by  a  majority  of  them.     Id,,  483 

3.  The  fact  that  the  bill  in  such  case  is  not  sworn  to  by  any  of  the 
directors,  but  by  a  person  who  is  a  resident  and  tax  payer  of  the  district, 
cuts  no  figure,  as  such  persons  are  proper  parties  in  cases  of  this  sort. 
id.,  483 

4.  Sec.  5,  Art.  7,  of  the  act  in  force  July  1,  1889.  concerning  the 
employment  of  teachers,  requires  the  possession  by  the  teacher  at  the 
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t..:i'r  of  L.-  *•'..;.  ^rr.^';t  of  a  I'^J  cer:i5:iate  of  c:i*.£:at:  s*r-.-  1-x 
i.im  to  V-',.:.'»tT\..^  ti-e  en*ire  Urrm  of  his  ccltj^;:  i*  &  c:- !_■  'i 
\.T*'' f- \'rn*  ♦o  r,i-  rii."".*.  t/>  re: 'rive  ar.y  portion  of  tie  p-  'r  i-  --7  f:r 
Ki-  »ervi^>-.  u.:A  in*:  f.x  t«  D'-"'-**-iry  t-j  c-m*:i:"te  a  ciz.:  •  i'  :•*  w  'z  :-•» 
»*4i*.  i»#*  in  U.I*  r','»;ff<:t  must  be  <i.>*^ir.«::  y  ar.d  a-^rnijiiTe  j  a.  r-z"-i  li 
tf.f  'le'-.  .r  .':  ^n  in  an  a-.*.i'>n  to  r»''">ver  f  jr  tK*}  ^rriiiri,  .:»  :d  r«'^:T.»T 
d^imi^f—  fr  rii  •;.«?  •<?. >/i  lii-tri  t  for  a  breach  of  accziT.  *:  to  te^:-i_ 
If  i»  no*  »•:.  \j**  to  al  -t'*?  cer.era  ly  tha»  the  teacLer  ia  "Ic^"-  y,  "x  Iaw- 
fu  !y  q  .•..'.••  i.**     Stmihoptt  r.  srh/f^fl  DW*.r*or9^  -57 !• 

5.  .•"'  f  '•  'I  «Jir*":*oni  can  .>ri!y  fi-rci-e  enh  p^wen  as  mw  be  sirfs 
th'  III  \>s  J  .tr.  aii'i  "'i'-h  a«  re^o.t  frjfn  fair  irop'ictition  frjca  -u:!:  pzwtT^, 
an*!  if  ♦!.  y  ••x  »,-- 1  tb^'ni.  esf«e:i  ^.y  if  tn».*y  do  an  act  expressly  pr:-:.:^- 
itw|  oy  'iw,  ti»'ir  ation  'v^  voi  1  rm  1  can  not  be  ma-le  r^ia  evea  ".r 
ra*i^  a»!  ;ri.  iii»i' h  .^f*^  by  e*-*o{.p"L     M.,  oTJ 

SKAIi'-FI  WA!;ItAXT-S.'e  TRr.«»PA»s,  1,  2;  Juri^dictiO!^.  5. 

SIATL'TK-;— .See  Dham-ik^ps,  2;  HioiiwAYs,  6.  7;  Railboai>s,  ^'X  21,  22. 

1.  While  thc»  rule  \^  c^nfTal  that  penal  Rtatutes  mu=t  be  con«trc'=sl 
fctri'tl}',  th'-y  hliouM  uo*  Ir*  constru»^d  .«o  stricily  as  to  defeat  the  a*>- 
viouH  intr'j.tion  of  the  l»-2'i'«lature.     ComuAly  ▼.   The  People,  06 

2.  \Vi.*.T«'  it  in  proviil.-d  tli.it  a  loj^islative  act  shall  be  li'jerally  can- 
ftru'jd,  it  is  xuA  prop«;r  to  give  it  an  unreasonable  conHnicti.in.  or  one 
contrary  to  its  Bpirit  or  intent,  or  to  ^ive  it  such  an  interpretation  »8 
would  JMiiSarr.iHi  or  imp^.'de  the  attainment  of  the  object  bought.  Badgtr 
V.  li^Ut  Swamp  Drninnge  Di^'t.,  79 

3.  The  rule  applicable  to  the  enforcement  of  a  penal  statute  is.  that 
it  fchould  Ije  cl'»arly  niide  to  app<*ar  that  the  pr*»ci«e  statutory  offense 
haf  U,'"n  <;onimitted.     L.  E.  dt  W.  li.  li.  Co.  v.  People,  IjSI 

4«  Wljere  a  legislative  act,  by  law,  or  ordinance,  is  entire  and  indi- 
vinibl**,  (Mch  part  having  a  fjeneral  influence  over  the  rest,  and  on**  part 
tM;  void,  it  is  all  voi  1;  but  when  the  parts  are  distinct  and  separable  so 
that  the  invalid  part  beinpr  stricken  out,  that  which  remains  is  com- 
plete wi*hin  itself  and  capa'jie  of  beinp  executed  within  the  apparent 
legislative  intent,  wholly  independent  of  that  which  is  rejected,  it  must 
be  KU'itjiine'l.     Dugonn  v.  P.  D.  dt  E.  Ry.  Co,*  536 

5.  Wliere  astatuie  attempts  to  accomplish  two  objecta  and  is  void  as 
to  one,  it  may  ntill  be  complete  as  to  the  other;  but  if  the  purpose  is  to 
nocouipli-lra  single  obj^'ct  only,  and  some  of  its  provisions  are  void,  the 
whole  mu^t  fall  unless  sutliciont  remains  to  effect  the  object  without 
tlie  aid  of  the  invalid  portion;  and  if  the  parts  are  so  inseparably  con- 
nected with,  and  dependent  on  each  other,  asconditions,  considerations 
or  compen^iitioiiH  for  each  other,  as  to  warrant  the  belief  that  the  law 
milker  intended  them  as  a  whole,  and  if  all  could  not  be  carried  into 
effect  the  resiilu'j  would  not  have  been  enacted  independently,  then  if 
some   parts   are   invalid   the  whole  enactment  will  fail.     Jd.,         536 

STATU I'K  OF  FRAUDS. 

1.    The  gist  of  a  given  action  being  fraud  and  deceit,  the  same  not 
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being  based  upon  a  contract  concerning  real  estate,  not  to  be  performed 
within  a  3''ear,  defendant  not  being  charged  upon  any  contract  of  Btich 
character,  it  is  proper  to  disallow  the  defense  of  the  statute  of  frauds . 
Tate  V.  Wafts,  103 

2.  The  statute  of  frauds  was  intended  to  guard  against  the  danger 
of  fraud  and  perjury  being  committed  in  the  esttiblishuient  of  contracts 
concerning  land,  running  longer  than  one  year,  but  not  to  protect  per- 
sons against  tortious  acts  and  misrepresentations  where  others  are 
injured  thereby.     Id.,  103 

3.  No  action  can  be  brought  in  this  State  to  enforce  an  oral  agree- 
ment made  in  a  sister  State,  whether  valid  there  or  not,  which  if  made 
in  Illinois  could  not»  by  reason  of  our  statute  of  frauds,  be  sued  upon. 
Wilson  V.  Miller,  832 

4.  To  be  memoranda  sufficient  to  take  a  contract  out  of  the  statute 
.     of  frauds,  the  writings  must,  when  taken  together,  evidence  all  the 

essential  terms  of  the  contract.  The  material  relation  of  the  several 
papers  must  appear  on  their  face,  and  can  not  bo  established  by  parol 
evidence,  nor  can  parol  evidence  be  resorted  to  in  aid  of  the  papers,  to 
make  complete  proof  of  the  contract.    Jd.,  332 

5.  This  court  reverses  the  judgment  for  the  plaintiff  in  the  case  pre- 
sented, for  the  reason  that  the  memoranda  signed  by  the  defendant 
were  insufficient  to  take  the  contract  out  of  the  statute  of  frauds.     Id., 

332 
STREET  CAR  COMPANIES— See  Personax  Injuhies,  3,  4.  5. 

SUNDAY,  LABOR  ON— See  Criminal  Law,  7,  8,  9,  10.  11,  12,  13. 

TRESPASS. 

1.  A  magistrate  issuing  a  search  warrant  is  the  judge  of  the  suffi- 
ciency of  the  affidavit  presented  to  him,  and  the  complaining  witness 
is  not  responsible  for  the  correctness  of  such  judgment.  He  is  liable 
only  for  his  own  act  in  setting  the  magistrate  in  motion,  if  that  act  be 
malicious  and  without  probable  cause,  and  8uch  liability  can  only  be 
enforced  in  an  action  on  the  case,  for  trespass  will  not  lie  for  an  act 
done  under  legal  process  regularly  issued  from  a  court,  or  by  an  officer 
of  competent  jurisdiction.     Wilmerton  v.  Sample^  264 

2.  If  a  magistrate  does  not  require  a  sufficient  affidavit  from  the 
complaining  witness,  he  can  not,  on  that  account,  be  held  liable  for  a 
trespass  rt  et  armis.    Id,,  254 

3.  Where  there  is  no  plea  of  justification  on  file,  its  absence  will  cut 
no  figure,  the  plaintiff  having  offered  an  instruction,  which  was  given, 
touching  the  effect  of  the  warrant  as  a  justification,  proof,  likewise 
having  been  made  without  objection,  of  the  circumstances  touching  the 
issuing  of  the  same.    Id.,  254 

4.  At  common  law  the  owner  of  cattle  was  required  to  keep  th^m 
on  his  own  land  or  respond  in  damages  for  their  trespasses.  Bulpit  v. 
Mathews,  561 

5.  It  seems  that  the  early  rule  in  this  State  required  a  person  farm- 
ing land  to  protect  his  crops  with  a  good  and  sufficient  fence  from 
cattle  lawfully  running  at  large.     Id.,  561 
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6.  It  also  Reems,  that  when  township  organization  was  adopted  and 
townHhips  e^iven  power  to  prohibit  the  running  at  large  of  stock,  in  case 
of  all  tow-ni'hips  that  did  so  prohibit  it,  the  rule  last  referred  to  cea<«ed 
to  be  applicable,  and  the  owners  of  stock  became  liable  for  their  tres- 
passes as  at  the  common  law.    Id.^  5t>l 

7.  This  court  holds  that  the  act  of  July  1,1874,  concerning  the  run- 
ning at  large  of  stock,  abrogated  the  Illinois  rule  and  that  by  its  force 
and  effect,  the  common  law  rule  at  once  revived.    Id.^  561 

8.  The  posseRsion  of  the  real  property  of  a  county  by  an  employe 
thereof  is  the  possession  of  the  county,  and  such  employe  refusing  to 
vacate  the  same,  upon  being  diitcharged  from  its  etoployment,  may  be 
ejected  by  force,  if  necessary.    Millikin  v.  Trover,  592 

TROVER— See  Replevin,  4. 

1.  In  an  action  of  trover  by  an  administrator  to  recover  the  value  of 
certain  promissory  notes  delivered  to  his  testator  in  his  lifetime,  and 
which  it  is  alleged  the  defendant  converted  to  his  own  use,  this  court 
holds  that,  as  against  the  administrator,  it  was  improper  to  allow  the 
maker  thereof,  and  another,  to  testify  in  behalf  of  the  defendant,  they 
being  interested  adversely  to  the  administrator,  and  that  the  judg- 
ment for  the  defendant  can  not  stand.     Dressier  v.  Baum,  190 

TRUST  DEEDS. 

1.  Upon  a  bill  6Ied  for  leave  to  redeem  certain  lands  from  a  sale  under 
a  trust  deed,  the  cause  having  twice  been  before  the  Supreme  Court, 
this  court  holds,  in  view  of  the  decisions  therein,  that  the  action  of  the 
trial  court  in  allowing  redemption  upon  the  payment  of  principal  and 
interest  alone  was  proper.     Btfan  v.  Newcomb,  338 

TRUSTS— See  Administration,  1,  2,3.  4,  6,  8;  Change  op  Venub;  Cor- 
porations, 3,  6;  Jurisdiction,  12,  13. 

1.  In  the  ordinary  course  of  business  it  is  not  necessary  that  every 
trustee  shall  be  present  and  participate  in  every  act.  h^aterman  v. 
AJden,  294 

2.  Trustees  are  not  to  be  judged  by  a  standard  of  perfection  which 
would  insure  the  best  results.  It  is  sufficient  if  they  exercise  reason- 
able care  and  prudence.     Id,,  294 

VARIANCE.  . 

1.  The  objection  that  there  is  a  variance  between  the  proof  and  the 
declaration,  can  not  be  primarily  made  herein.    Home  Ins,  Co.  v.  BetheU 

475 

VERDICT. 

1.  The'fact  that  the  verdict  in  a  given  case  does  not  specify  upon  what 
count  of  the  information  a  party  was  convicted,  cuts  no  figure,  the 
verdict  being  a  protection  to  the  defendant  against  any  pro'tecution  that 
may  be  brought  against  him  on  any  of  the  counts  contained  therein. 
Powers  V.  The  People,  30 

WAREHOUSEMEN. 

1.  Upon  a  contention  by  a  warehouseman  that  certain  grain  was  re- 
ceived in  store,  it  is  improper  to  receive,  in  his  behalf,  evidence  g^ 
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to  show  his  custom  with  reference  to  grain  left  in  his  warehouse,  it  not 
being  shown  that  the  party  leaving  it  knew  of  such  custom.  Larson  v. 
JohnsoHf  198 

2.  The  intention  of  the  parties  where  grain  is  left  with  a  warehouse- 
man is  also  a  question  of  fact  for  the  jury,    Id,f  198 

WARRANTY—See  Sales.  6,  7, 8. 

WATER-COURSES—See  Actions. 

WILLS. 

1.  In  a  clause  of  a  will  setting  forth  that  a  person  named  "  shall 
have  sufficient  income  from  my  property  that  I  may  possess  at  the  time 
of  my  death  for  her  support  during  her  natural  life/*  the  word 
**  income  "  has  reference  to  what  shall  be  received  by  the  beneficiary 
of  the  will,  and  not  what  sum  of  money  the  estate  would  produce  dur- 
ing tbe  year  by  way  of  income;  it  would  mean  tuat  sum  of  money 
yearly  equal  to  her  reasonable  support,  without  reference  as  to  whether 
it  was  derived  from  tho  income  of  the  property,  or  from  a  sale  of  the 
property  itself.     Sotcnrds  v.  Taylor^  275 

WITNESSES— See  Insurance,  16:  Replevin,  2. 

1.  Mere  contradiction  among  witnesses  as  to  facts  furnishes  no  basis 
for  attempting  to  prove  the  facts  over  again  by  new  witnesses.  Cifp 
of  Sandwich  v.  Dohtn,  53 

2.  While  neither  pirty  to  a  given  suit  is  bound  to  maintain  the 
crif?dibility  of  his  witnesses  until  it  is  asf«ailed  by  the  opposite  party  and 
some  attempt  made  to  impeach  their  credibility,  at  any  stage  of  the 
case  if  evidence  should  be  offered  for  no  other  purpose  than  to  so 
impeach,  the  party  in  interest  may  support  their  credibility  by  addi- 
tional testimony.    Id.^  58 

3.  While  the  rule  is  general  that  a  party  will  not  be  allowed  directly 
to  discredit  his  own  witness,  there  is  an  exception  where  the  witness 
does  not  state  the  facts  on  the  trial,  as  he  stated  them  on  the  examina- 
tion preparatory  to  trial,  and  his  testimony  is  unfavorable  to  the  party 
calling  him.  Where  the  party  has  been  deceived  by  the  conduct  of  his 
witness,  he  may  interrogate  him  as  to  the  previous  statements  for  the 
purpose  of  refreshing  his  recollection  if  he  is  a  forgetful  witness,  or 
for  the  purpose  of  probing  his  conscience,  and  itioving  him  to  relent  and 
speak  the  truth,  if  he  be  a  perverse  one.  National  Syrup  Co.  v. 
Carlson,  178 

4.  If  the  witness  denies  having  made  statements  previous  to  the 
trial,  contrary  to  his  statements  upon  trial,  after  his  attention  is  called 
to  the  time  and  place  of  making  them,  they  may  then  be  shown  by 
other  witnesses,  not  for  the  purpose  of  being  used  as  substantive  evi- 
dence, but  for  the  purpose  of  setting  the  party  right  before  the  jury, 
and  showing  that  he  has  been  surprised  or  entrapped.     Id.,  178 

5.  A  court  may  not  limit  the  number  of  witnesses  a  party  may 
introduce  unless  it  be  upon  some  question  collateral  to  the  main  issue. 
If  a  fact  is  sufficiently  proven  and  is  not  controverted,  or  if  it  is 
expressly  admitted  by  the  adverse  party,  a  court  may,  in  the  exercise 
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of  a  sound  di^^cretion,  refuse  to  allow  its  time  to  be  wusted  in  hearing' 
further  evidence;  hut  when  a  controlling  fact  is  controverted,  each 
party  has  the  right  to  have  all  witnesses  heard  who  have  knowledgfe 
of  facts  and  circumsiances  bearing  up<*n  the  contested  point,  and  to 
deny  the  right  is  error.     Village  of  South  Danville  v.  Jacobs,        533 

6.  In  the  case  presented,  this  court  holds  that  the  trial  court  erred 
in  refusing  to  allow  certain  witnesses  offered  by  the  plaintiff  to  testify, 
and  that  the  judgment  against  it  can  not  stand.    Id.,  533 

7.  Where  an  administrator,  as  such,  obtains  possession  of  goods  of 
his  intestate,  and  in  that  Ciipacity  in  a  given  litigation  is  defending 
the  title  of  the  estate  thereto,  the  adverse  party  is  not  competent  to 
testify  in  his  own  behalf  as  to  acts  or  conversations  of  the  intestate  or 
his  agent  during  his  lifotime.  or  as  to  facts  or  circumstances  said  to 
have  occurred  durinsr  his  lifetime,  from  which  an  agency  is  to  be 
inferred.    Murray  ^,  Smith  dtSori.  548 
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